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Lazarus  v.  The  Corporation  of  The  City  of  Toronto. 

Snow  falling  from  roof- — Injury  thereby — Liability. 

There  is  no  duty  at  common  law  upon  owners  or  occupiers  of  houses  to 
remove  snow  from  the  roof,  and  no  liability  for  accidents  caused  by  its 
falling. 

The  defendants,  a city  corporation,  owning  land  in  the  city,  leased  it  to  one 
H.  upon  certain  conditions  as  to  building,  and  he  erected  a house  upon  it 
under  the  directions  of  their  architect.  The  lower  story  was  occupied  by 
one  S.  as  lessee  of  H.,  and  the  upper  story  and  garret  by  defendants. 
There  was  no  evidence  of  any  fault  or  negligent  construction  of  the  house 
or  roof,  nor  of  any  by-law  passed  by  defendants  to  regulate  the  removal  of 
snow.  The  plaintiff  having  been  injured  while  passing  along  the  street  by 
snow  falling  from  the  roof.  Held , that  defendants  were  not  liable. 

This  was  an  action  brought  for  injury  caused  to  the  plain- 
tiff by  the  falling  of  snow  from  the  roof  of  a house  in  King 
Street,  in  the  city  of  Toronto.  The  declaration  contained 
two  counts. 

First  count. — That  the  defendants  were  and  are  the 
tenants  and  occupants  of  the  upper  part  of  a certain  house 
and  premises  on  King  Street  in  the  City  of  Toronto,  being 
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part  of  St.  Lawrence  Hall,  and  it  therefore  became  the  duty 
of  the  defendants  to  clear  the  snow  off  the  roof  of  the  said 
house  and  premises,  and  to  prevent  the  snow  from  collect- 
ing and  accumulating  on  the  said  roof  in  such  quantities 
and  in  such  a position  that  it  became  liable  to  fall  and 
descend  therefrom,  to  the  danger  of  persons  passing  along 
the  said  street ; but  the  defendants  wrongfully  and  injuri- 
ously neglected  this  said  duty,  and  failed  and  omitted  to 
remove  and  clear  off  the  said  snow  from  the  said  roof, where- 
by a large  quantity  thereof  descended  and  fell  from  the  said 
roof  with  great  force  and  violence  upon  the  plaintiff,  who 
then  was  lawfully  walking  and  passing  along  the  said  street, 
in  front  of  the  said  house  and  premises,  and  knocked  the 
plaintiff  down,  and  caused  her  great  and  permanent  injury 
by  producing  congestion  of  the  brain,  and  destroying  the 
sight  of  one  of  the  plaintiff’s  eyes,  whereby  she  was  put  to 
great  pain  and  loss,  and  obliged  to  pay  and  expend  large 
sums  of  money  in  and  for  physicians  and  medical  attend- 
ance, and  was  prevented  from  following  her  usual  occupation 
as  governess,  and  has  been  rendered  permanently  unable  to 
follow  her  said  occupation  or  profession. 

Second  count. — That  the  defendants,  being  the  owners 
of  a certain  lot  of  land  on  King  Street,  in  the  City  of 
Toronto,  caused  to  be  built  and  erected  thereon  a certain 
house,  being  part  of  the  buildings  known  as  the  St.  Law- 
rence Hall,  upon  and  adjacent  to  a certain  highway  and 
public  thoroughfare  in  the  said  city,  known  as  King  Street, 
and  therefore  it  became  and  was  the  duty  of  the  defendants 
to  build  and  construct,  and  cause  to  be  built  and  constructed, 
the  roof  of  the  said  house  in  such  a skilful  manner  that  the 
snow  collecting  thereon  should  not  fall  and  descend  with 
force  and  violence  in  a large  mass  in  and  upon  the  said 
street,  to  the  danger  and  injury  of  persons  lawfully  passing 
and  going  over  and  along  the  said  highway  and  thorough- 
fare ; yet  the  defendants,  contrary  to  their  duty  in  that  be- 
half, so  negligently  and  unskilfully  caused  the  roof  of  the 
said  house  to  be  constructed  that  the  snow  which  collected 
thereon  suddenly  and  with  great  force  and  violence  descen- 
ded and  fell  on  the  plaintiff,  then  lawfully  passing  along 
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the  said  street  or  highway  in  front  of  the  said  house  and 
premises,  and  knocked  the  plaintiff  down,  &c.,  &c.,  as  in  the 
first  count. 

Pleas. — 1.  Not  guilty.  2.  That  before  and  at  the  time 
of  the  committing  of  the  said  alleged  grievances  the  de- 
fendants were  the  owners  in  fee  of  the  said  lot  or  piece  of 
ground  on  which  the  said  house  was  standing,  and  that 
long  before  the  said  time  when,  &c.,  by  a certain  lease  made 
by  the  defendants  under  their  corporate  seal,  the  said  lot  or 
piece  of  ground  was  let  for  a term  of  years,  which  had  not 
at  the  time  when,  &c.,  nor  has  yet  expired,  to  one  Thomas 
Hutchinson,  and  that  the  said  Thomas  Hutchinson  at  the 
same  time  when,  &c.,  occupied  the  said  house  as  the 
tenant  thereof  under  the  said  lease  to  the  defendants, 
and  as  such  tenant  it  was  the  duty  of  the  said  Thomas 
Hutchinson,  and  not  of  the  defendants,  to  remove  and  clear 
away  the  accumulation  of  snow  from  the  roof  of  the  said 
house  at  the  said  time  when,  &c. 

Replication,  to  the  second  plea. — That  the  said  defendants, 
before  and  at  the  time  of  the  committing  of  the  grievances 
in  the  declaration  mentioned,  became  and  were  the  tenants 
and  occupants  of  the  upper  part,  and  that  part  immediately 
under  and  next  to  the  roof  of  the  said  house  and  premises 
in  the  first  count  of  the  said  declaration  mentioned,  whereby 
it  became  and  was  the  duty  of  the  said  defendants  to  clear 
away  and  remove  the  snow,  as  in  the  first  count  alleged. 

The  trial  took  place  at  Toronto,  before  Draper,  C.  J., 
when  a verdict  was  given  for  the  plaintiff,  and  £100  dama- 
ges, subject  to  the  opinion  of  the  court  on  the  law  and  evi- 
dence, the  court  to  determine  the  plaintiff’s  legal  right  to 
recover  on  the  evidence  given. 

The  facts  of  the  case  are  stated  in  the  judgments. 

Hector  Cameron  for  the  plaintiff',  cited  Broom  Leg.  Max. 
330 ; Fay  v.  Prentice,  1 C.  B.  828  ; Regina  v. -Watts,  1 Salk- 
357  ; Bishop  v.  The  Trustees  of  the  Bedford  Charity  Estate, 
33  L.  T.  Rep.  27 ; McCallum  v.  Hutchison,  7 C.  P.  508  ; 
Barnes  v.  Ward,  9 C.  B.  392. 

Cameron,  Q.  C.,  contra,  cited  Holden  v.  Liverpool  New 
Gas  Company,  3.  C.  B.  1. 
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Robinson,  C.  J. — The  evidence  given  upon  the  trial, 
proved  that  the  plaintiff  was  walking  on  the  7th  of  Decem- 
ber, T858,  in  the  street,  along  the  front  of  Sargant’s  store, 
which  forms  part  of  the  building  called  St,  Lawrence  Hall 
in  Toronto,  and  on  the  same  side  of  the  street  : that  a 
quantity  of  snow  slid  down  from  the  roof  of  Sargant’s  store 
and  struck  her  on  the  head,  throwing  her  down,  and 
occasioning  her  very  serious  injury,  from  which  at  the  time 
of  the  trial  in  October  last  she  had  not  fully  recovered. 

The  defendants  own  the  land  on  which  the  building  is 
erected  from  which  the  snow  fell.  They  leased  to  Mr. 
Hutchinson  a piece  of  ground  adjoining  what  is  properly 
St.  Lawrence  Hall,  upon  certain  conditions  as  to  building. 
Hutchinson  gave  a bond  to  build  such  a building  as  the 
corporation  would  approve  of,  and  he  built  his  house  under 
the  directions  of  the  city  architect. 

The  defendants  occupy  the  garret  of  that  building,  and 
the  floor  next  below  it,  over  Sargant’s  store. 

The  city  are  bound  by  their  lease  from  Hutchinson  to 
repair  the  premises  occupied  by  them.  The  olily  way  of 
getting  on  the  roof  from  the  inside  is  through  the  garret 
occupied  by  the  defendants,  but  Mr.  Hutchinson  stated  that 
he  did  not  know  that  there  was  any  access  to  the  roof  from 
that  part.  The  roof  over  Sargant’s  store  slopes  at  two 
angles,  the  lower  part  of  the  roof  being  more  precipitous 
than  the  upper  part.  The  roof  of  the  St.  Lawrence  Hall  is 
higher  than  the  other.  The  two  roofs  are  covered  with 
slate. 

It  was  sworn  by  Mr.  Hutchinson  that  he  had  seen  snow 
fall  from  the  same  roof  occasionally,  but  had  not  known  of 
any  damage  being  done  before. 

The  defendants  contend  that  if  the  injury  did  occur  in 
the  manner  stated  in  the  declaration,  and  if  in  consequence 
the  plaintiff  had  a good  cause  of  action  against  any  one,  it 
could  only  be* against  the  owner  or  tenant  of  the  house  from 
which  the  snow  fell,  not  against  the  defendants,  who  were 
the  sub-tenants  only  of  the  upper  part  of  the  house  ; that 
the  evidence  shewed  a faulty  construction  of  the  roof,  rather 
than  a neglect  to  clear  off  the  snow  : that  it  did  not  sustain 
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the  first  count,  for  it  did  not  shew  that  the  snow  came  from 
the  building  mentioned  in  it,  but  the  snow  may  have  fallen 
from  St.  Lawrence  Hall : that  as  to  the  second  count,  which 
charges  that  the  roof  was  negligently  constructed,  it  was 
not  the  defendants  who  built  the  house  mentioned  in  it,  but 
Hutchinson ; and  although  he  may  have  been  obliged  to 
build  it  under  the  superintendence  and  direction  of  the 
defendants’  architect,  still  that  cannot  make  the  defendants 
liable  to  a third  party,  as  if  they  had  built  the  house. 

The  Municipal  Act  22  Vic.,  ch.  99,  sec.  290,  sub-sec.  12, 
provides  that  the  municipal  council  of  every  city  may 
pass  by-laws  for  compelling  persons  to  remove  the  snow 
from  the  roofs  of  the  premises  owned  or  occupied  by  them. 
It  was  not  shewn  that  any  by-law  had  been  made  by  the 
Corporation  of  Toronto,  and  that  the  defendants  had 
infringed  it,  and  I do  not  see  in  the  evidence  such  proof  of 
negligence  as  should  render  the  owner  or  occupier  of  the 
house  from  which  the  snow  fell  liable  to  an  action.  What 
occurred  here  was  such  an  accident  as  may  occasionally 
happen,  and  be  attended  with  serious  results,  but  I do  not 
think  that  in  the  absence  of  any  public  regulation  on  the 
subject  people  are  compelled  to  keep  the  roofs  of  their 
houses  clear  of  snow,  or  to  detain  the  snow  on  the  roofs  so 
that  the  snow  cannot  slide  from  them  into  the  street.  There 
may  be  in  a particular  case  something  so  evidently  faulty  in 
the  construction  of  a roof  as  to  make  it  more  likely  to 
occasion  accidents  from  this  cause  than  roofs  in  general  are, 
but  I do  not  see  any  proof  that  such  was  the  case  here. 

If  that  had  been  shewn,  however,  then  on  whom  would 
it  be  incumbent  in  this  case  to  make  compensation  ? 

In  both  counts  the  defendants  are  charged  as  liable  for 
the  snow  falling  from  the  house  along  the  front  of  which  the 
plaintiff  was  walking  : that  is,  from  the  shop  referred  to  in 
the  declaration. 

The  principles  of  law  which  govern  the  remedy  against  the 
owner  or  the  occupier  of  property  on  which  a nuisance  has 
been  created  or  exists  is  very  fully  gone  into  in  the  case  of 
Rich  v.  Basterfield  (4  C.  B.  783),  in  which  a great  number 
of  authorities  are  cited.  The  first  count  in  this  declaration 
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charges  the  defendants  with  neglecting  to  remove  the  snow 
from  the  building  in  question ; but  as  owners  of  the  land 
merely  they  had  no  such  duty  incumbent  on  them,  and  they 
are  not  charged  on  that  ground,  but  because  they  occupied 
the  upper  part  of  the  house.  No  case  has  been  cited  for 
the  position  that  a tenant  of  part  of  a house  has  the  duty 
cast  upon  him  of  taking  care  that  the  building  generally  is 
not  the  cause  of  injury  to  others.  If  any  one  would  be 
liable  to  this  action  by  reason  of  occupation,  it  must  be,  I 
think,  the  lessee  of  the  whole  building.  The  defendants 
have  no  particular  charge  of  the  roof  because  they  occupy 
the  room  next  below  it. 

As  to  the  second  count,  it  does  not  appear  to  me  to  have 
been  proved  that  there  was  anything  unskilful  and  negligent 
in  the  construction  of  the  building,  and  if  there  was,  there 
was  nothing  in  the  evidence,  as  it  seems  to  me,  that  would 
make  the  defendants  liable  as  if  the  house  had  been  built 
by  them,  or  for  them,  which  it  was  not,  but  by  Hutchinson, 
under  the  conditions  of  his  lease.  The  defendants  were  the 
owners  of  the  soil.  They  did  not  let  it  with  the  house  in 
question  built  upon  it,  nor  did  they  afterwards  build  the 
house  upon  it,  but  their  tenant  built  it ; and  though  it  was 
done  under  the  superintendence  of  the  defendants’  architect, 
yet  that  does  not,  I think,  establish  that  the  defendants 
built  the  house,  and  unless  they  either  built,  or  own,  or 
occupy  a house  which  is  necessarily  a nuisance,  and  not 
merely  from  want  of  care  in  the  owner  or  occupier  of  the 
building,  they  cannot  be  liable  in  this  action. 

In  my  opinion  the  posted  should  go  to  the  defendants. 

Burns,  J. — There  is  not  any  evidence  to  support  the 
second  count,  for  the  building  from  which  the  snow  fell 
upon  the  plaintiff  was  not  erected  by  the  defendants.  The 
defendants  owned  the  land  in  fee,  but  had  leased  it  for  years 
to  those  who  erected  the  buildings,  aud  though  it  appears 
the  buildings  were  erected  according  to  a plan  furnished  by 
the  defendants,  yet  that  fact  cannot  make  them  the  builders 
or  create  any  duty  upon  them.  What  the  plaintiff  desires 
to  make  out  as  supporting  that  count  is  that  the  centre 
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being  the  St.  Lawrence  Hall  had  its  roof  constructed  in 
such  a way  as  that  the  snow  slid  from  that  roof  to  the  other, 
the  roof  of  the  latter  being  constructed  at  right  angles,  or  at 
an  angle  which  caused  the  snowresting  upon  the  latter  to  slide 
into  the  street.  If  the  fact  had  been  as  suggested  by  the 
plaintiff,  still  it  would  have  been  a question  whether  the 
defendants  were  liable  under  the  circumstances,  but  the 
facts  were  not  proved  as  suggested,  there  being  no  evidence 
whatever  that  the  snow  first  fell  upon  the  St.  Lawrence  Hall 
and  then  slid  upon  the  other  roof  before  again  falling  into 
the  street.  All  this  part  of  the  proposition  advanced  by 
the  plaintiff  rests  upon  theory  only.  Perhaps  the  theory 
might  be  quite  correct  if  applied  to  rain  falling  in  such 
quantities  that  the  gutters  or  appliances  to  carry  off  the 
water  from  St.  Lawrence  Hall  were  insufficient  for  the  pur- 
pose, but  I apprehend  the  same  rule  cannot  be  held  with 
respect  to  snow,  which  we  know  blows  and  drifts  about  in 
every  way  the  eddies  of  the  wind  carry  it.  The  fact  of 
the  St.  Lawrence  Hall  being  so  much  higher  than  the 
adjoining  building  would  I think  of  itself  furnish  very 
strong  evidence  that  snow  would  not  and  could  not  in  the 
nature  of  things  rest  in  any  quantity  upon  the  roof  of  the 
higher  building,  that  is  St.  Lawrence  Hall,  so  as  to  slide  in 
that  way.  I know  of  no  law  which  would  render  a person 
liable  to  a stranger  because  he  builds  his  house  higher 
than  his  neighbour  adjoining  him,  by  means  of  which  eddies 
are  created  in  the  atmosphere,  drawing  more  snow  to  one 
locality  than  another. 

The  first  count  charges  the  defendants  with  the  duty  of 
cleaning  the  snow  off  the  roof  of  the  building  from  which 
the  snow  fell  into  the  street,  merely  because  the  corporation 
were  the  tenants  of  the  upper  rooms.  The  building  is 
divided  into  separate  tenements,  and  the  defendants  occupy 
the  upper  suite  of  rooms,  and  the  lower  part  is  occupied  as 
a store  or  shop.  Suppose  that  both  sets  of  tenants  were  or 
that  they  were  separately  liable,  and  that  an  action  might 
either  join  all  or  be  brought  against  each,  the  question 
would  be  whether  there  is  such  a duty  as  that  alleged  in 
this  count.  I am  not  aware  that  any  common  law  duty  is 
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attached  to  the  owners  of  houses  to  clear  the  snow  from  the 
roofs.  This  case  is  different  from  those  cited  by  the  plain- 
tiff’s counsel.  In  each  of  those  we  find  that  the  owner  or 
proprietor  has  done  something  actively  upon  his  premises, 
which  either  directly  causes  the  injury,  or  neglecting  to  do 
something  which  he  should  have  done  to  guard  against  his 
act,  an  injury  has  been  sustained.  In  this  case  the  tenants 
have  done  nothing  actively  ; they  are  the  'passive  subjects  of 
the  elements.  If  there  had  been  no  house  built  upon  the 
land  at  all,  I apprehend  that  the  owners  were  not  by  any 
common  law  duty  bound  to  have  removed  the  snow  which 
fell  upon  the  land.  And  if  the  snow  had  slid  upon  the 
ground,  and  thereby  caused  an  injury,  it  could  have  been 
considered  in  no  other  light  than  an  operation  of  nature,  of 
which  every  one  must  take  his  share,  and  no  one  would  be 
answerable  for  the  consequences.  Instead,  however,  of 
allowing  the  land  to  remain  in  a state  of  nature,  the  pro- 
prietor covers  it  with  a house,  which  of  necessity  must  be 
constructed  so  as  to  render  it  habitable,  and  therefore  a roof 
required. 

I find  the  law  stated  upon  this  subject  in  Domat  better 
than  any  where  else.  “ He  who,  in  making  a new  work 
upon  his  own  estate  uses  his  right  without  trespassing  either 
against  any  law,  custom,  title  or  possession,  which  may 
subject  him  to  any  service  towards  his  neighbours,  is  not 
answerable  for  the  damage  which  they  may  chance  to  sustain 
thereby,  unless  it  be  that  he  made  that  change  merely  with  a 
view  to  hurt  others,  without  any  advantage  to  himself.  For 
in  this  case  it  would  be  a pure  act  of  malice,  which  equity 
would  not  allow  of.  But  if  the  work  were  useful  to  him,  as  if 
he  made  in  his  estate  any  lawful  repairs  to  secure  it  against 
the  overflowings  of  a torrent  or  river,  and  his  neighbour’s 
grounds  were  thereby  the  more  exposed  to  the  flood,  or 
suffered  from  thence  any  other  inconvenience,  he  could  not 
be  made  answerable  for  it.”  (Dom.  C.  L.  Sec.  1581,  by 
Strahan.) 

There  was  no  evidence  offered  in  this  case  to  shew  that 
the  roof  of  the  building  was  improperly  constructed,  or 
different  from  the  roofs  of  other  houses  in  the  city,  so  that 
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it  was  a nuisance  to  people  passing  and  re-passing.  The 
evidence  shows  that  snow  was  seen  occasionally  to  fall  from 
the  roof,  but  not  to  do  any  damage.  I suppose  we  must 
take  judicial  notice  of  the  general  character  of  the  weather 
at  the  different  seasons  of  the  year,  and  know  that  snow 
while  th£  thermometer  is  below  the  freezing  point  will  be 
apt  to  remain  some  time  where  it  may  be  deposited  by  the 
atmosphere.  I know  of  no  obligation  imposed  at  common 
law,  where  people  use  their  property  in  a manner  similar  to 
all  others,  to  do  any  act  to  guard  other  persons  against  the 
acts  of  nature.  This  count  assumes,  from  the  fact  of  snow 
having  fallen  from  the  roof,  and  the  plaintiff  having  sus- 
tained a severe  and  serious  injury,  that  it  was  the  duty  of 
defendants  to  have  removed  the  snow  from  the  roof  of  the 
house.  It  is  not  complained  against  the  defendants  that 
they  have  done  any  thing  which  creates  a nuisance,  and  no 
evidence  of  any  injury  having  been  sustained  from  a like 
cause  has  been  given,  except  in  this  one  instance. 

It  is  said  in  the  civil  law,  if  tiles  fall  from  the  roof  of  a 
house  which  was  in  good  case,  and  by  the  bare  effect  of  a 
storm,  the  damage  which  may  happen  by  such  fall  is  an 
accident  for  which  the  proprietor  or  tenant  of  the  house 
cannot  be  made  accountable.  But  if  the  roof  was  in  a bad 
condition,  he  who  was  bound  to  keep  it  in  repair  may  be 
liable  to  make  good  the  damage  that  has  happened,  accord- 
ing to  the  circumstances. 

It  may  be  inconvenient  to  people  living  in  cities  to  be 
subject  to  snow  falling  from  the  roofs  of  houses,  but  what  is 
claimed  in  this  declaration  would  apply  as  a duty  all  over 
the  province,  and  I imagine  the  people  living  in  the  country 
or  scattered  villages  would  think  it  very  strange  if  they 
were  told  it  was  their  duty  to  clear  the  snow  off  the  roofs  of 
their  buildings,  when  it  is  a well-known  fact  that  they  depend 
upon  the  melting  of  the  snow  which  lies  upon  the  roofs  for 
water  for  many  domestic  purposes  during  the  winter.  . 

The  best  proof,  however,  that  it  was  considered  necessary 
there  should  be  some  law  enacted  upon  the  subject  of  remov- 
ing snow  from  the  roofs  of  houses  in  cities,  is  that  the  autho- 
rity to  do  so  is  conferred  by  the  12th  sub-section  of  section 
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290,  of  the  Municipal  Corporations  Act,  1858,  but  I do  not  find 
there  was  any  specific  mention  of  such  authority  before  that. 
The  accident  in  this  case  is  stated  to  have  occurred  in 
December,  1858,  which  would  be  after  the  act  of  parliament 
came  into  force,  but  we  have  not  been  informed  whether  the 
city  council  has  ever  passed  an}'  by-law  upon  thp  subject, 
and  before  such  by-law  be  passed  there  is  no  duty  existing 
upon  people  living  in  cities  more  than  in  the  country. 

I do  not  see  that  we  can  help  the  plaintiff  in  any  way 
upon  this  record,  or  by  assistance  of  the  evidence  given  at 
the  trial,  and  therefore  I think  that  the  postea  must  go  to 
the  defendants. 

McLean,  J.,  concurred. 

Judgment  for  defendants. 


Campbell  v.  Howland. 

Award — Costs  of  actions  decided  before  reference — evidence  of  arbitrators  as  to 
matters  in  difference. 

To  an  action  on  an  award  defendant  pleaded  a set-off  for  costs  of  defence  in 
certain  suits  due  to  him  by  the  same  award.  The  award  when  produced 
recited  a submission  of  a certain  action  commenced  in  the  Common 
Pleas  by  the  plaintiff  against  defendant,  and  also  of  “all  other  matters 
of  difference,  action  and  actions,  suits,  and  controversies  whatsoever,” 
and  awarded  that  defendant  should  pay  all  costs  of  said  suit  in  the  Com- 
mon Pleas,  “and  all  other  law  costs  occasioned  by  an>  suit  or  suits, 
action  or  actions,  either  at  law  or  equity,  had  about  and  regarding  the 
premises,  and  brought  before  the  execution  of  said  bonds  of  submission 
to  arbitration  ; and  we  also  order  and  direct  that  no  further  proceedings 
shall  be  had  in  any  or  either  of  said  actions.” 

Held , affirming  t'  e judgment  of  the  county  court,  that  the  defendant  could 
not  under  his  plea  recover  for  costs  of  suits  in  which  judgment  had  been 
given  before  the  reference,  for  they  were  not  included  by  the  terms  either 
of  the  submission  or  award. 

Held , also,  that  evidence  of  the  arbitrators  was  rightly  received,  to  shew 
that  such  costs  were  not  intended  to  be  allowed. 

Appeal  from  the  county  court  of  the  county  of  Ontario. 
Action  upon  an  award  in  favor  of  plaintiff  against  defen- 
dant for  $835,  by  C.,  I.,  and  D.,  arbitrators. 

Defendant  pleaded  a set-off  for  money  due  from  the  plain- 
tiff' upon  and  by  virtue  of  an  award  made  by  C.,  I.,  and  D., 
by  virtue  of  a certain  submission  made  by  the  defendant  and 
the  plaintiff*  to  the  award  of  the  said  C.,  I.,  and  D.,  and  con- 
cerning a certain  action,  which  had  been  commenced  in  the 
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court  of  Common  Pleas,  at  Toronto,  on  the  5th  of  February, 
1859,  wherein  the  said  John  Campbell  was  plaintiff  and  the 
said  Archibald  Howland  was  defendant,  and  all  actions,  suits, 
controversies,  accounts,  reckoning,  matters  and  things  relat- 
ing thereto,  and  all  other  matters  in  difference  then  pending 
between  them,  and  upon  and  by  virtue  of  which  said  refer- 
ence the  said  C.,  I.,  and  D.  awarded  that  the  plaintiff  should 
pay  the  defendant  all  the  costs  of  said  suit  in  said  court  of 
Common  Pleas,  and  all  other  law  costs  occasioned  by  any 
suit  or  suits,  action  or  actions,  either  in  law  or  in  equity, 
had  about  and  regarding  the  premises,  and  brought  before 
the  execution  of  said  submission  to  arbitration. 

The  award  produced  and  proved  at  the  trial,  made  by  C., 
I.,  and  D.,  recited  a submission  to  them  by  the  plaintiff  and 
defendant,  “ of  and  concerning  a certain  action  which  had 
been  commenced  in  the  Court  of  Common  Pleas  by  the  said 
Campbell  against  the  said  Howland,  on  the  5th  of  February, 
1859,  and  also  regarding  certain  differences  which  had 
arisen  regarding  certain  trespasses  alleged  to  have  been 
committed  and  done  by  said  Howland  upon  certain  lands 
and  premises  of  the  said  Campbell,  and  also  for  certain 
alleged  conversions  by  the  said  Howland  of  certain  goods 
and  chattels  of  the  said  Campbell,  and  also  for  and  re- 
specting certain  matters  of  account  between  them,  as  well 
as  all  other  matters  of  difference,  action  and  actions,  suit 
and  suits,  and  controversies  whatsoever,”  and  awarded 
concerning  the  said  premises,  “ That  the  said  Archibald 
Howland,  his  executors  or  administrators,  shall  and  do  well 
and  truly  pay  or  cause  to  be  paid  to  the  said  John  Camp- 
bell, his  executors  or  administrators,  on  or  before  the  18th 
day  of  July  next,  the  sum  of  $335  : that  the  said  John 
Campbell  shall  pay  all  costs  of  said  suit  in  the  court  of 
Common  Pleas,  and  all  other  law  costs  occasioned  by  any 
suit  or  suits,  action  or  actions,  either  in  law  or  in  equity, 
had  about  and  regarding  the  premises,  and  brought  before 
the  execution  of  said  bonds  of  submission  to  arbitration  ; and 
we  also  order  and  direct  that  no  further  proceeding  shall 
be  had  in  any  or  either  of  said  actions.” 

At  the  trial  two  of  the  arbitrators  were  examined,  and 
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proved  that  by  that  part  of  the  award  relating  to  costs,  they 
intended  only  to  allow  defendant  costs  in  one  suit,  which 
was  then  pending  in  the  Common  Pleas,  and  did  not  mean  to 
interfere  in  the  former  suits  which  had  been  pending  be- 
tween these  parties,  but  which  had  been  determined  by 
judgment.  This  evidence  was  tendered  by  the  plaintiff  to 
meet  a set-off  by  defendant  made  up  of  costs  of  former  suits 
between  these  parties,  but  which  had  been  closed  by  judg- 
ment and  execution. 

The  reception  of  this  evidence  was  objected  to,  but  the 
learned  judge  allowed  it  to  go  to  the  jury,  subject  to  the  plain- 
tiff moving  in  term  to  enter  a verdict  for  him,  in  case  the 
jury  should  find  for  the  defendant,  for  the  full  amount  of  the 
award,  or  for  such  less  sum  as  the  court  should  find  to  be 
due  to  him  after  deducting  the  costs  of  the  action  which  was 
pending  at  the  time  the  reference  was  made  from  the 
amount  of  the  award.  And  should  the  jury  find  for  the 
plaintiff,  and  reject  defendant’s  set-off,  then  it  was  agreed 
that  the  defendant  should  have  the  right  to  move  to  enter 
a verdict  for  him,  or  to  reduce  the  plaintiff’s  verdict,  as  the 
court  should  find  the  law  on  the  subject  of  the  arbitrators 
being  allowed  to  give  evidence  in  explanation  of  their  award, 
or  as  they  should  interpret  the  award  without  the  aid  of 
such  evidence. 

The  defendant  proved  that  his  set-off  for  costs  of  old  suits 
closed  by  judgment  before  the  reference  was  made,  amount- 
ed to  $445.10,  and  the  costs  of  the  suit  pending  when  the 
reference  was  made  amounted  to  $40.88,  making  together 
the  sum  of  $485.98.  The  award  was  for  the  sum  of  $335. 

The  jury  found  for  defendant,  and  £31  damages — $124. 

They  further  found  specially  that  all  costs,  as  well  of 
those  suits  which  had  been  closed  by  judgment  before  the 
reference  was  made,  as  of  the  suit  which  was  pending  at  the 
time  of  the  reference,  (notwithstanding  the  arbitrators  swore 
differently,)  were  included  in  the  award,  and  had  been  con- 
sidered and  allowed  by  the  arbitrators. 

The  plaintiff  moved  in  term  to  set  aside  the  defendant’s 
verdict,  and  to  enter  a verdict  for  the  plaintiff  pursuant  to 
leave  reserved,  or  for  a new  trial  on  grounds  of  misdirection, 


CAMPBELL  V.  HOWLANL). 


21 


&c.,  and  after  argument  the  judgment  of  the  court  was  as 
follows  : — 

Burnham , J. — Arbitrators  may,  if  they  choose,  give  evi- 
dence of  the  several  matters  adjudicated  upon  by  them  under 
the  reference,  and  such  evidence  is  receivable,  if  tendered, 
in  explanation  of  their  award,  either  as  to  the  language  used 
in  the  award  or  the  actual  extent  to  which  the  arbitrators 
received  evidence  and  intended  their  award  to  operate. — 
4 Esp.  181. 

2ndly. — The  portion  of  the  award  which  contains  the 
adjudication  does  not  extend  so  far  as  to  include  the  costs  of 
those  former  suits  which  have  been  closed  by  the  judgment 
of  the  court  before  the  reference,  and  therefore  no  longer 
forming  matters  in  difference  between  the  parties,  neither 
were  they  included  in  the  evidence,  (judging  from  the  reci- 
tals contained  in  the  award.) 

I am  therefore  of  opinion  that  the  question  of  those  costs 
was  not  referred  nor  arbitrated  upon,  and  that  the  award 
does  not,  according  to  my  interpretation  of  its  language, 
embrace  any  such  matters. 

I make  the  rule  absolute,  without  reference  to  any  other 
question  raised  by  the  plaintiff,  to  set  aside  the  verdict  for 
defendant,  and  to  enter  a verdict  for  the  plaintiff  for  $294.12, 
being  the  amount  of  the  award,  less  the  $40.88,  the  amount 
of  defendant’s  costs  in  the  action  pending  at  the  time  of  the 
reference. 

From  this  judgment  the  defendant  appealed. 

Adam  Wilson , Q.  C.,  for  the  appeal,  cited  Regina  v. 
Hardey,  14  Q.  B.  509  ; Faviell  v.  Eastern  Counties  R.  W. 
Co.,  2 Ex.  344  ; Gordon  v.  Mitchell,  3 Moore  241  ; Lusty 
v.  Van  Volkenburgh,  1 U.  C.  R.  214. 

Richards , Q C.,  contra,  cited  Rees  v.  Waters,  16  M.  & 
W.  263 ; Trimingham  v.  Trimingham,  4 N.  & M.  786 : 
Ravel  v.  Farmer,  4 T.  R.  146  ; Martin  v.  Thornton,  4 Esp. 
180 ; Russell  on  Awards,  528,  535-6. 

Robinson,  C.  J. — We  affirm  the  judgment  of  the  county 
court  judge  in  this  case. 
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There  seems  not  to  be  the  slightest  reason  to  doubt  the 
justice  of  his  decision  ; and  we  think  the  case  is  equally 
clear  in  favour  of  the  plaintiff  in  point  of  law. 

No  doubt  a submission  between  the  parties  may  extend  to 
claims  which  they  may  have  against  each  other  upon  judg- 
ments, as  well  as  other  demands,  for  it  may  be  a matter  in 
difference  between  them  whether  such  judgments  have  or 
have  not  been  wholly  or  in  part  discharged.  And  it  is  not 
necessary  to  determine  whether  parties  cannot,  if  they 
choose,  open  a matter  that  has  been  adjudicated  upon,  and 
leave  it  to  arbitrators  to  determine  whether  a judgment  that 
has  been  obtained  shall  be  enforced  or  not,  and  for  how 
much.  But  then  the  submission  ought  to  be  such  as  to 
leave  no  doubt  that  that  was  intended,  for  otherwise  it  could 
never  be  supposed  that  what  was  settled  by  judgment  was 
intended  to  be  submitted  as  a matter  still  in  difference,  in 
such  a sense  as  would  enable  the  arbitrators  to  reverse  the 
judgment  of  a court  of  law. 

The  submission  here  contains  not  a word  that  shews  this 
to  have  been  intended,  but  the  contrary  intention  is  plain, 
I think,  so  that  if  the  arbitrators  had  in  their  award  directed 
costs  to  be  refunded  by  the  plaintiff,  which  had  been  ad- 
judged to  him  by  a final  judgment,  the  award  could  not  in 
that  respect  have  been  upheld.  But  the  award  really  does 
nothing  of  the  kind  ; it  gives  no  intimation  that  the  arbitra- 
tors had  taken  upon  themselves  to  reserve  any  judgment  as 
regarded  the  costs  awarded  to  the  plaintiff  by  such  judg- 
ment. On  the  contrary,  it  speaks  of  costs  occasioned  by 
suits  and  actions  commenced  before  the  submission,  and  it 
directs  that  the  plaintiff  shall  pay  the  costs  of  such  suits^ 
and  that  they  shall  be  no  further  prosecuted. 

A judgment  makes  an  end  of  a suit  or  action.  After 
judgment  has  been  given  it  is  no  longer  pending,  and  could 
be  no  further  proceeded  in,  except  for  the  m6re  purpose  of 
enforcing  payment. 

The  judge  was  quite  right,  we  think,  in  allowing  the  ar- 
bitrators to  give  evidence  that  no  such  matter  was  in  differ- 
ence before  them.  There  is  abundant  authority  for  that,  and 
it  is  by  such  evidence  that  courts  in  general  are  enabled  to 
see  whether  a certain  matter  has  been  awarded  upon  or  not. 
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There  could  be  no  pretence  here  for  holding  that  it  had 
been  submitted  to  the  arbitrators  to  go  into  matters  that  had 
at  any  time  been  settled  by  final  judgment,  for  there  are  no 
words  in  the  bond  that  can  be  so  construed.  It  could  only 
therefore  be  under  the  general  words  of  “ all  matters  in 
difference,”  that  the  defendant  could  hope  to  introduce  any 
such  matter,  and  by  shewing  that  in  fact  the  costs  taxed  on 
entering  certain  judgments  were  matters  in  difference. 

Whether  he  could  so  support  his  set-off*  or  not,  it  is  at 
least  certain  that  he  might  be  met  in  such  an  attempt  by 
shewing  that  there  was  in  fact  no  such  matter  in  difference 
before  the  arbitrators. 

Burns,  J. — There  can  be  no  doubt  the  explanation  given 
by  the  arbitrators  who  were  examined  at  the  trial  in  respect 
of  the  costs  is  quite  correct,  but  the  question  is  whether  we 
must  hold  that  the  costs  which  the  defendant  wanted  to  set  off 
were  within  the  scope  of  the  reference,  and  by  the  terms  of 
the  award  have  been  disposed  of  in  such  a way  that  the 
defendant  was  entitled  to  claim  them. 

The  proposition  stated  by  the  defendant  is  a novel  one, 
and  one  that  a person  is  not  inclined  to  favour,  which  is 
this: — that  suits  which  have  been  settled  by  the  judgment  of 
the  court,  and  in  which  costs  have  been  awarded  and  paid 
upon  execution,  may  not  only  be  opened  upon  the  general 
words  used  in  the  submission  in  this  case,  but  that  according 
to  those  words  the  arbitrators  had  a right  to  give  the  defend- 
ant his  costs  of  defending  those  suits  which  the  courts  have 
adjudged  against  the  defendant.  The  parties  might  un- 
doubtedly have  opened  up  matters  already  adjudicated  upon 
if  they  pleased  to  do  so,  but  then  we  must  see  whether  they 
intend  that,  and  also  must  see  whether  they  have  given  the 
arbitrators  the  power.  I lay  out  of  question  the  evidence 
given  upon  that  point  by  the  arbitrators  for  the  purpose  of 
the  examination,  and  to  determine  whether  the  arbitrators 
have  disposed  of  costs  of  suits  already  adjudicated  upon  I 
will  simply  look  at  the  award  and  at  the  reference. 

The  arbitrators  say  in  their  award  that  they  direct  that 
the  plaintiff*  shall  pay  all  costs  of  the  suit  which  was  refer- 
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red — that  suit,  according  to  the  recitals,  being  one  pending 
at  the  time  of  the  reference — and  then  say,  and  all  other 
costs  occasioned  by  any  suit  or  suits , action  or  actions,  either 
in  law  or  equity,  had  about  and  regarding  the  premises,  and, 
brought  before  the  execution  of  the  bond  of  submission. 

The  first  question  that  arises  upon  this  is,  whether  the 
natural  and  obvious  meaning  of  the  arbitrators  is  not  that 
the  other  costs  they  meant  to  dispose  of  were  not  costs  of 
any  other  suits  or  actions  which  might  be  pending  as  well 
as  the  one  spoken  of.  It  seems  to  me  that  is  the  proper 
meaning  of  what  they  have  said.  An  action  that  has  been 
closed  by  judgment  and  execution,  and  the  execution  paid, 
cannot  be  said  to  be  any  longer  pending.  It  is  no  longer  a 
matter  in  controversy  unless  the  parties  choose  to  open  it  by 
an  express  condition  upon  the  subject.  But,  secondly, 
before  the  language  of  the  award  could  be  applied  as  the 
defendant  in  this  case  desires,  it  would  require,  I think,  to 
be  shewn  that  the  actions,  the  costs  of  which  the  defendant 
wished  to  set  off,  were  actions  had  about  and  regarding  the 
premises  : that  is,  the  premises  Avhich  were  referred.  Now, 
that  does  not  appear  to  have  been  shewn  at  the  trial. 

Beyond  the  language  of  the  aw^ard,  we  must  turn  to  that 
of  the  submission,  for  by  that  the  acts  and  doings  of  the 
arbitrators  in  the  making  of  their  award  must  be  interpreted. 
In  reading  the  reference  we  find  the  parties  gave  the  arbi- 
trators power  over  the  costs  of  an  action  then  pending  in 
the  Court  of  Common  Pleas,  and  which  action  with  other 
matters  were  referred, and  among  others  all  action  or  actions, 
suit  or  suits,  and  controversies  whatsoever.  Now  an  action 
that  has  been  pending  and  closed  by  the  judgment  of  the 
court  is  no  longer  an  action  or  controversy.  The  parties 
may  re-open  it  if  they  choose,  and  refer  it  to  arbitration,  but 
that  fact  should  I think  be  apparent.  We  should  see  that 
the  parties  so  intended;  it  should  not  be  inferred  from  the 
use  of  the  general  words.  Those  words  in  my  opinion  can 
only  mean  actions  or  suits  which  are  still  open  for  consider- 
ation, and  cannot  be  interpreted  to  mean  the  opening  up 
judgments  of  the  courts  already  given.  An  action  is  at  an 
end  when  judgment  is  pronounced  and  entered  up,  unless 
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opened  on  appeal.  It  appears  to  me,  if  parties  intend  to 
open  it  by  reference  to  arbitration  they  should  say  in 
distinct  terms,  or  at  all  events  in  such  language  as  leaves 
no  room  for  doubt,  that  it  is  intended  to  open  it  as  an  appeal. 
When  we  lind  them  referring  a suit  which  is  then  pending, 
with  all  other  matters  in  difference,  and  all  other  actions 
and  suits,  the  principal  thing  certainly  would  seem  to  be  the 
pending  suit  and  matters  connected  with  it,  and  the  general 
words  I apprehend  will  receive  a similar  construction,  that 
is,  of  actions  and  suits  then  pending. 

It  does  not  appear  to  me  the  arbitrators  had  any  authority 
whatever  given  to  them  of  making  the  plaintiff  pay  costs  of 
suits  already  before  the  reference  determined  in  his  favor, 
and  I do  not  interpret  that  they  either  have  awarded  or 
intended  to  award  that  the  plaintiff  should  pay  such  costs. 

I think  the  judgment  of  the  judge  of  the  County  Court 
was  right,  and  that  this  appeal  should  be  dismissed  with 
costs. 

McLean,  J.,  concurred. 

Appeal  dismissed  with  costs. 


Ellwood  v.  The  Corporation  of  the  County  of 
Middlesex. 

Award — “ Submission and  “ reference  ” — Meaning  of- — Want  of  Finality — 

Pleading . 

By  a submission  the  costs  of  the  “ reference  and  award  ” were  to  be  in  the 
discretion  of  the  arbitrators,  and  they  directed  that  the  defendants  should 
pay  the  costs  of  the  “ submission  and  award.” 

Held,  that  the  award  was  final,  for  that  the  costs  of  the  submission  included 
the  costs  of  reference. 

The  submission  and  award  being  set  out  in  full  in  the  declaration,  quaere , 
whether  this  objection  could  be  raised  by  plea,  or  whether  defendant 
should  not  have  demurred. 

Action  on  an  award.  By  the  submission  as  set  out  in  the 
declaration,  the  costs  of  the  cause  that  was  pending  were  to 
abide  the  event,  and  the  costs  of  the  “reference  and  award” 
were  to  be  in  the  discretion  of  the  arbitrators. 

The  award  sued  on  directed  that  the  defendants  should 
pay  “the  costs  of  the  submission  and  award.” 

The  defendants  pleaded  that  the  award  was  not  final. 

3 YOL.  XIX.  U.C.Q.B. 
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because  it  did  not  determine  the  costs  of  the  reference, 
which  were  included  in  the  bond  of  submission,  and  this 
plea  was  demurred  to. 

Read,  Q.  C.,  and  M.  C.  Cameron , for  the  demurrer,  cited 
Russell  on  Awards,  373 ; Young  v.  Gye,  10  Moore,  198; 
Mackintosh  v.  Blyth,  1 Bing.  269  ; Goodall  v.  Ray,  4 Dowl. 
1 ; Hewlett  v.  Laycock,  2 C.  k P.  574  ; Adcock  v.  Wood,  6 
Ex.  819. 

Connor , Q.C.,  contra,  cited  Williams  v.  Wilson,  9 Ex.  99  ; 
Dresser  v.  Stansfield,  14  M.  & W.  822  ; Edwards  v.  Great 
Western  Railway  Co.,  12  C.  B.  419  ; Browne  v.  Marsden,  1 
H.  Bl.  223;  Bradley  v.  Tunston,  1 B.  & P.  34  ; Brown  v. 
Nelson,  13  M.  & W.  397. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us  that  there  is  no  ground  for  the  objection 
that  the  award  is  not  final  for  the  reason  alleged.  The 
costs  of  the  submission  include,  we  think,  all  the  costs  of 
the  reference. 

It  would  be  unfortunate  if  the  courts  increased  the  risk 
of  awards  falling  through  for  technical  objections  by  holding 
that  these  were  terms  substantially  different. 

“ Submission  ” and  “ reference,”  we  think,  mean  the  same 
thing,  and  if  the  costs  of  proving  the  case  before  the  arbi- 
trators can  properly  be  awarded  as  part  of  the  costs  of  the 
reference,  the}'  could  equally  be  awarded  as  part  of  the 
costs  of  the  submission,  and  vice  versa ; and  if  this  be  so, 
as  we  think  it  is,  then  it  cannot  be  material  which  word  is 
used  in  the  submission  or  in  the  award. 

If  the  award  were  in  this  respect  defective,  however,  it 
would  still  have  been  a question  whether  the  legal  objection 
of  want  of  finality  could  properly  be  set  up,  as  it  has  been 
here,  by  a plea,  when  the  award  and  submission  had  been 
fully  set  out  in  the  declaration.  The  defendant  could  in 
this  case  certainly  have  brought  up  the  objection  by 
demurrer  to  the  declaration,  and  we  think  that  was  his 
proper  course,  though  it  must  be  admitted  that  on  that 
point  the  law  seems  to  be  rather  unsettled. 
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By  pleading  it  as  a defence,  after  the  submission  and 
award  had  been  fully  set  out  in  the  previous  pleading,  he 
tenders  an  issue  in  fact  upon  the  sufficiency  of  the  award  on 
the  face  of  it,  when  compared  with  the  submission  wdiich 
had  also  been  already  set  out. 

Judgment  for  the  plaintiff  on  demurrer. 


Smith  v.  R and  G.  Nicholson,  Executors,  and  Annie 
Nicholson,  Executrix  of  William  Nicholson. 

Promissory  note — Set-off. 

Action  against  executors  on  a note  made  by  testator  payable  to  S.  or  bearer, 
and  by  him  transferred  to  plaintiff.  Plea , that  the  note  was  transferred  to 
the  plaintiff  after  the  death  of  testator,  and  that  S.,  at  the  commencement 
of  the  suit,  was  and  still  is  indebted  to  defendants  as  executor  - in  an  amount 
equal  to  the  note,  for,  &c. 

Held , on  demurrer,  plea  bad. 

Action  against  defendants  as  executors  and  executrix  of 
William  Nicholson,  on  a promissory  note  made  by  him 
payable  to  Samuel  Smith  or  bearer,  and  by  Smith  transferred 
to  the  plaintiff. 

Plea. — That  the  said  note  was  transferred  and  delivered 
to  the  said  plaintiff  after  the  death  of  the  said  William 
Nicholson,  to  wit,  on,  &c , and  that  the  said  Samuel  Smith 
at  the  time  of  the  commencement  of  this  suit  was,  and  still 
is,  indebted  to  the  defendants,  as  executors  and  executrix 
as  aforesaid,  in  an  amount  equal  to  the  said  note,  for  goods 
sold  and  delivered  by  the  said  William  Nicholson  in  his 
lifetime  to  the  said  Samuel  Smith,  at  his  request,  and  for 
goods  sold  and  delivered  by  the  said  defendant  since  the 
death  of  the  said  William  Nicholson  to  the  said  Samuel 
Smith  at  his  request,  the  said  Samuel  Smith  then  being  the 
holder  of  the  said  note,  which  amount  the  defendants  claim 
should  be  set-off  against  the  amount  of  the  said  note. 

Demurrer , on  the  grounds  that  the  plea  shews  no  agree- 
ment that  the  debt  due  to  the  defendants  should  be  set  off, 
or  that  the  note  was  fraudulently|transferred|to  avoid  the 
set-off,  and  said  plea  is  not  allowed  by  the  statute  in  that 
behalf. 
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W.  Eccles,  for  the  demurrer,  cited  Burrough  v.  Moss,  10 
B.  & C.  558. 

Lawder,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  is  entitled  to  judgment  on  this  demurrer. 
Burrough  v.  Moss  (10  B.  & C.  558N  is  in  point,  and  this 
plea  attempts  to  carry  the  right  of  set-off  to  an  extent  that 
would  be  warranted  by  no  authority.  For  all  that  appears 
the  plaintiff  may  have  taken  this  note  for  value  long  before 
it  was  due,  and  it  could  never  in  his  hands  be  held  liable  to 
be  cancelled  or  redeemed  by  a set-off  of  a debt  due  by  the 
payee  of  the  note,  or  by  his  estate,  and  a debt  due  wholly 
unconnected  with  any  transaction  about  the  note. 

Judgment  for  plaintiff  on  demurrer,  (a) 


Scott  v.  the  Trustees  of  Union  School  Section  No.  1, 
in  Burgess,  and  No.  2,  in  Bathurst. 

School  trustees — Execution  against — Sale  of  school-house . 

Held , that  land  conveyed  to  school  trustees  for  the  purposes  of  a school 
it  could  not  be  sold  under  execution  against  them  on  a judgment  obtained 
for  the  money  due  for  building  the  school  house. 

Ejectment  for  half  an  acre  of  land  of  the  rear  part  of 
No.  12,  in  the  10th  concession  of  Burgess. 

At  the  trial  at  Perth,  before  Richards , J.,  a deed  from 
John  Allan  to  defendants,  dated  the  17th  of  June,  1856, 
was  put  in  and  the  execution  admitted. 

This  deed  was  made  between  the  said  John  Allan  of  the 
first  part,  Ann  Allan,  his  wife,  of  the  second  part,  and  the 
trustees  of  the  united  school  sections  No.  l,of  the  Township 
of  Burgess  north,  and  No.  2,  of  the  Township  of  Bathurst, 
both  in  the  County  of  Lanark  and  province  aforesaid,  of  the 
the  third  part;  and  by  it,  in  consideration  of  5s.,  the  said  John 
Allan  conveyed  to  the  said  parties  of  the  third  part  and 
their  successors  in  office  for  ever,  the  land  in  question,  “ in 
trust  for  the  use  of  a common  school  in  and  for  the  united 

(a)  See  Stein  v.  Yglesias,  i Cr.  M . & R.  565 ; Goodall  v.  Ray,  4 Dow).  76  ; 
Whitehead  v.  Walker,  9 M.  & W.  506  ; Byles  on  Bills,  130. 
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school  sections  No.  1,  of  the  Township  of  Burgess  North, 
and  No.  2,  of  the  Township  of  Bathurst,  both  in  the  County 
of  Lanark,  and  Province  of  Canada  aforesaid.  Provided 
always,  and  it  is  the  true  intent  and  meaning  of  these 
presents,  and  of  the  parties  hereto,  that  if  the  said  above 
described  lands  and  premises  shall  at  any  time  hereafter 
cease  to  be  used  for  common  school  purposes  for  the  space  of 
three  years  at  any  one  time,  then  and  bn  that  case  the  same 
shall  immediately  revert  to  the  said  party  of  the  first  part, 
his  heirs  and  assigns,  and  he,  she,  or  they  shall  and  may 
enter  in  and  upon,  and  the  same  shall  and  may  occupy  and 
enjoy,  as  fully  to  all  intents  and  purposes  as  if  these  pres- 
ents never  had  been  made ; the  said  trustees  or  their 
successors  in  office  being  allowed  to  remove  any  building  or 
erections  thereon  before  the  expiration  of  said  three  years.” 
Then  followed  the  usual  covenants  for  title,  and  bar  of  dower. 
A judgment  in  favour  of  the  plaintiff  against  defendants, 
entered  in  the  Common  Pleas  on  the  15th  of  March,  1858, 
for  £171  2s.  2d.,  was  also  admitted,  and  the  issuing  and 
return  of  execution  against  goods  ; and  writs  of fi.fa.  and  ven 
ex.  against  lands  were  produced,  and  a deed  from  James 
Thompson,  sheriff',  to  the  plaintiff  of  the  locus  in  quo , dated 
the  5th  of  September,  1859. 

It  was  objected  that  the  interest  of  defendants  under  the 
deed  to  them  was  not  one  that  could  be  seized  and  sold  under 
a *fi.  fa.  against  lands,  and  a verdict  was  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court  on  this  point. 

Richards , Q.  C.,  for  the  plaintiff 

Deacon , contra,  cited  Simpson  v.  Carr,  5 U.  C.  R.  326  ; 
Doe  Hull  v.  Greenhill,  4 B.  & Al.  684  ; Roe  v.  Peggie,  4 
Dougl.  309 ; Scott  v.  Scholey,  8 East  467 ; Baxter  v. 
Brown,  7 M.&  Gr.  198  ; Hill  on  Trustees,  239 ; Grant  on 
Corporations,  511,  512. 

The  statutes  bearing  upon  the  question  are  referred  to  in 
the  judgments. 

Robinson,  C.  J. — The  plaintiff  having  a claim  upon 
the  defendants,  the  school  trustees,  for  building  a school 
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house  for  their  union  section,  obtained  against  them  in  the 
Court  of  Common  Pleas  an  execution  thereupon  for  £171 
2s.  2d.,  and  taking  out  a writ  against  the  lands  of  the  trus- 
tees of  the  said  school  section  had  the  site  of  their  school 
house  and  the  house  itself  sold'  at  sheriff’s  sale,  and  the 
plaintiff  in  the  action  bought  it  at  the  sale  for  £50,  and  on 
the  5th  day  of  September,  1859,  the  sheriff  made  a deed  to 
him  of  the  land. 

The  judgment  and  execution  were  against  the  trustees  by 
their  corporate  name. 

A copy  of  a deed  dated  the  17th  of  June,  1856,  by 
which  John  Allan  and  his  wife  conveyed  the  site  of  the 
school  house  to  the  trustees  of  the  united  school  section, 
“ and  to  their  successors  in  office is  given  in  the  case  stated, 
from  which  it  will  be  seen  that  the  trustees  (that  is,  for  the 
time  being)  were  to  hold  the  land  in  trust  for  the  use  of  a 
common  school  in  and  for  the  united  school  sections. 

The  first  question  is,  whether  the  land  was  subject  to  be 
sold,  as  it  was,  to  satisfy  Scott’s  debt,  due  to  him  by  the 
trustees  for  building  the  school  house,  as  it  is  admitted  by 
the  parties  ? I think  it  was  not  so  liable. 

The  school  trustees  are  a board  for  taking  care  of  and 
managing  (among  other  duties)  the  school  house  in  which 
the  common  schools  are  to  be  kept  for  the  benefit  of  the 
inhabitants.  They  are  in  the  light,  1 think,  of  trustees  for 
the  inhabitants  as  regards  the  school  houses  and  the  sites  0£ 
which  they  are  built.  If  they  were  individuals  against  whom 
a judgment  had  been  entered  for  a debt  due  by  them  jointly, 
any  property  which  they  held  as  trustees  for  others  could 
not  be'  sold  to  satisfy  the  judgment. 

The  case  was  argued  as  if  the  question  were  rather 
whether  the  property  could  not  be  sold  under  the  10th 
section  of  the  Statute  of  Frauds,  29  Car.  II.,  ch.  3,  but 
that  is  a provision  applying  only  to  judgments  against 
persons  for  whom  lands,  &c.,  are  held  by  others  in  trust, 
that  is,  upon  a naked  trust  for  their  benefit,  when  no  special 
confidence  is  reposed  in  the  trustee,  but  he  is  merely  to  pay 
over  the  rents  and  profits  to  the  cestui  que  trust  against 
whom  the  judgment  has  been  rendered.  This  is  clearly  no 
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case  of  that  kind.  The  inhabitants  of  the  school  division 
are  the  cestuis  que  trust  in  the  case.  The  defendants  are 
not  in  that  position. 

But  it  is  argued,  and  not  unreasonably,  that  the  debt  in 
this  case  being  due  to  the  plaintiff  for  building  the  school 
house  which  he  desires  should  be  seized  in  execution,  it  is 
not  unjust  that  he  should  be  able  to  seize  the  building  in 
execution  to  pay  the  debt.  If  we  look,  however,  to  the 
extent  to  which  such  a claim  might  be  pushed  in  similar 
cases,  we  should  see  the  embarrassment  that  would  ensue. 

In  this  case,  to  say  nothing  of  the  site,  the  school  house 
itself  cost  £150  or  more,  and  the  whole  has  been  bid  off  by 
the  plaintiff  for  £50.  The  school  acts  appear  to  have  made 
special  provision  for  raising  by  assessment  the  moneys  neces- 
sary for  building  school  houses , as  well  as  for  defraying 
other  school  charges,  and  in  some  cases  the  trustees  are 
made  personally  liable,  so  that  we  cannot  conclude  that  there 
is  no  remedy  in  the  power  of  the  plaintiff  but  seizing  and 
selling  a property  held  in  trust  for  the  inhabitants  of  the 
section,  and  given  by  the  donor  upon  the  express  condition 
that  it  should  never  be  used  for  other  than  school  purposes. 

I refer  to  the  statutes  13  & 11  Vic.,  ch.  18,  sec.  12, 
sub-secs.  3,  1,  7,  9,  16,  and  sec.  18,  sub-sec.  1 ; also,  to  16 
Vic.,  ch.  185,  secs.  6 & 17. 

In  my  opinion  a verdict  should  be  entered  for  the  de- 
fendants. 

Burns,  J. — The  question  presented  by  this  case  is  one  of 
great  public  importance,  for  if  the  school  houses  and  lands 
thereunto  attached  throughout  the  province  are  liable  to  be 
sold  upon  execution  at  the  suit  of  any  one  who  has  obtained 
a judgment  against  the  corporation  for  a debt  due,  the  same 
principle  should  hold  good  against  the  corporations  of 
counties  and  cities,  and  we  should  have  creditors  claiming 
to  sell  the  public  court  houses  and  gaols  upon  writs  of  execu- 
tion. I have  been  unable  to  find  any  direct  authority  upon 
the  subject  either  one  way  or  the  other  in  England,  but  I 
think  the  histoiy  of  the  proceedings  of  Mr.  Robert  Hen- 
nings Parr  against  the  Corporation  of  Poole  does  throw 
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some  light  upon  the  question.  Upon  the  passing  of  the 
statute  5 & 6,  W.  IV.,  ch.  76,  the  Municipal  Corporation 
Act,  Mr.  Parr  was  dismissed  from  his  office  of  town  clerk  of 
the  town  and  county  of  Poole.  He  claimed  compensation, 
and  the  corporation  awarded  him  £4,500,  for  which  the 
corporation  gave  a bond  payable  by  instalments  out  of  the 
funds  of  the  borough.  The  payments  not  being  all  made 
he  brought  an  action  against  the  corporation  and  recovered 
judgment  by  default,  and  upon  the  judgment  he  caused  an 
elegit  to  be  extended,  and  thereupon  brought  an  action  of 
ejectment  to  recover  a piece  of  land  used  as  a meat  market, 
together  with  the  Guild-hall  and  other  erections  and  build- 
ings thereon,  then  used  and  occupied  by  the  corporation  for 
the  public  purposes  of  the  town.  Previous  to  this  some  of  the 
rate-payers  filed  an  information  to  restrain  the  town  council 
from  paying  Mr.  Parr,  and  to  test  the  legality  of  imposing 
a rate  for  the  purpose  ; and  Mr.  Parr  also  applied  to  the 
court  of  Queen’s  Bench  for  a mandamus  against  the  mayor, 
aldermen,  and  councillors  of  the  town,  to  compel  them  to 
impose  a rate  to  pay  the  demand.  In  the  ejectment  a rule 
for  judgment  was  obtained  unless  the  persons  in  possession 
should  appear  and  plead.  On  behalf  of  the  mayor,  aider- 
men  and  councillors,  an  application  was  made  to  the  court 
to  be  permitted  to  defend  without  confessing  possession,  and 
the  ground  of  asking  to  defend  was  that  the  Guild-hall  was 
the  only  place  in  which  they  had  been  accustomed  to  trans- 
act the  public  business,  and  that  the  sessions  for  the  borough 
were  held  in  the  Guild-hall,  and  the  same  was  used  by  the 
justices  for  public  purposes  only.  Lord  Denman , in  giving 
judgment  upon  the  application,  said  the  court  was  not 
called  upon  in  that  stage  of  the  proceedings  to  decide 
whether  their  property,  applicable  to  public  purposes 
only,  was  liable  to  be  taken  in  execution  ; but  he  said  the 
court  wished  to  be  understood  as  not  giving  any  countenance 
to  the  supposition  that  corporate  property,  though  applied 
to  public  purposes,  was  protected  from  the  lawful  claims 
of  persons  having  demands  upon  the  corporation.  See  The 
Attorney -General  v.  Corporation  of  Poole  (2  Keen  190,  4 
M.  & Cr.  17),  Regina  v.  Ledgard  (1  Q.  B.  616),  Parr  v.  The 
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Attorney-General  (8  Cl.  & F.  409,  and  6 Jur.  245),  Doe 
Parr  v.  Poe,  (1  Q.  B.  700). 

It  will  be  observed  in  Parr  s case  that  there  was  ether 
property,  such  as  the  meat-market,  and  other  erections  and 
buildings  beside  the  Guild-hall,  which  latter  was  used  for 
public  purposes  and  the  courts,  for  which  the  action  was 
brought,  and  the  defendants  sought  to  defend  the  action 
inasmuch  as  the  Guild-hall  was  used  for  those  purposes. 

In  the  case  before  us  it  is  the  school  house  and  the  land 
belonging  to  it  used  for  the  purposes  of  the  school  which  has 
been  sold,  and  we  are  called  upon  to  say  whether  that  can 
legally  be  done.  The  statute  13  & 14  Vic.,  ch.  48,  sec.  12, 
sub-sec.  3,  enables  the  trustees  to  acquire  and  hold  as  a corpo- 
ration, by  any  title  whatsoever,  any  land  for  common  school 
purposes  until  the  power  should  be  taken  away  or  modified, 
and  to  apply  the  same  according  to  the  terms  of  acquiring 
or  receiving  them.  By  the  terms  of  the  conveyance  to  the 
trustees  of  the  land  in  question  it  was  to  be  held  in  trust  for 
the  use  of  a common  school  for  the  united  sections  ; provided, 
and  it  was,  as  the  instrument  expresses  it,  the  true  intent 
and  meaning  of  the  deed  of  conveyance,  that  if  the  premi- 
ses should  at  any  time  cease  to  be  used  for  common  school 
purposes  for  the  space  of  three  years,  then  the  said  premises 
should  revert  to  the  grantor.  Now,  if  the  plaintiff  can  be  at 
liberty  to  sell  the  premises  upon  his  judgment  and  execution, 
and  buy  it,  and  then  can  dispossess  the  trustees,  so  that  the 
same  can  no  longer  be  used  for  common  school  purposes, 
the  plaintiff’s  act  can  neither  be  beneficial  to  himself  nor 
the  corporation.  But  independent  of  the  terms  upon 
which  this  particular  school  house  and  premises  are  heJd,  I 
think  it  is  against  public  policy  to  permit  the  public  pro- 
perty of  this  description  to  be  sold  upon  execution. 

By  the  7th  sub -section  of  the  section  of  the  act  quoted,  it  is 
the  duty  of  the  trustees  to  provide  for  the  salaries  of  teachers 
and  all  other  expenses  of  the  school  in  such  manner  as  the  ma- 
jority of  freeholders  or  householders  of  the  section  may  desire ; 
and  if  the  sums  be  insufficient  to  defray  all  the  expenses,  the 
trustees  shall  have  authority  to  assess  and  cause  to  be 
collected  any  additional  rate  in  order  to  pay  the  balance. 

It  is  not  for  us  in  this  action  to  point  out  to  the  plaintiff 
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wbat  remedy  be  may  have  in  order  to  procure  payment  of 
the  debt  for  which  he  recovered  judgment  against  the  cor- 
poration, or  indeed  to  say  whether  he  has  any  remedy.  It  is 
admitted  that  the  debt  due  the  plaintiff  was  for  building  the 
school  house,  and  in  such  case  we  see  that  for  the  erection 
of  the  school  house,  the  6th  section  of  16  Vic.,  ch.  185, 
enables  the  trustees  to  assess  the  section  for  that  purpose. 
The  16th  sub-section  of  section  12  of  13  & 14  Vic.,  ch.  48, 
enacts  that  in  case  any  of  the  trustees  shall  wilfully  neglect 
or  refuse  to  exercise  such  powers  as  are  vested  in  them  for 
the  fulfilment  of  any  contract  or  agreement  made  by  them, 
they  shall  be  personally  responsible  for  the  fulfilment  of 
such  contract  or  agreement. 

Looking  at  the  whole  of  the  school  acts,  and  the  objects 
and  intents  for  which  the  same  have  been  enacted,  and  the 
duties  imposed  upon  the  trustees  with  regard  to  the  ful- 
filling of  contracts  made  by  them,  and  the  power  given  them 
enabling  them  to  do  so,  the  liability  and  responsibility  cast 
upon  them  individually  if  they  neglect  to  perform  their  duty, 
I think  the  effect  is  to  create  these  corporations  for  public 
beneficial  and  charitable  purposes,  and  that  the  property 
should  be  held  and  administered  for  the  ends  and  purposes 
for  which  it  was  given  and  held. 

It  is  sufficient  to  hold,  in  this  action  of  ejectment,  to 
recover  the  school  house,  that  it  is  contrary  to  public 
policy  to  hold  that  property  which  is  held  for  such  purposes 
as  this  can  be  sold  upon  execution  against  the  corporation. 
The  corporation  possibly  may  hold  property  the  uses  of 
which  would  be  for  the  public,  or  the  profits  of  which  might 
be  appropriated  to  the  maintenance  of  the  school,  and 
which  it  would  be  right  to  hold  might  be  sold  upon  execution, 
but  that  is  different  from  selling  the  school  house  itself, 
which  is  as  much  in  daily  use  for  the  children  of  the  section 
as  the  court  house  is  for  the  holding  of  the  courts,  or  the 
prisons  for  confining  prisoners  of  the  counties,  and  I appre- 
hend it  could  not  possibly  be  held  that  these  latter  are  liable 
to  be  sold  upon  execution. 

I think  the  posted  should  therefore  be  given  to  the  defen- 
dants. 

McLean,  J.,  concurred. 


Judgment  for  defendants. 
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Brown  et  al.  v.  Bruce. 

Will — Disposing  poxver — Conflicting  evidence — New  trial  refused. 

The  court  in  this  case,  though  the  weight  of  evidence  seemed  the  other  way, 
refused  to  set  aside  a verdict  upholding  a will  made  by  testator  in  his  last 
illness,  which  was  disputed  on  the  ground  that  he  was  not  competent  at 
the  time  to  exercise  a disposing  power,  though  his  strength  of  mind  when 
in  health  was  not  doubted. 

Harwood  v.  Baker,  3 Moore  P.  C.  C.  282,  commented  on, 

Ejectment  for  the  west  half  of  broken  lob  18  in  the  7th 
concession  of  Kitley. 

At  the  trial  at  Brockville,  before  Richards,  J.,  it  ap- 
peared that  the  plaintiffs,  Mary  Brown,  Eliza  Bruce  and 
Anne  Weatherhead  were  children  of  one  Robert  Brace, 
deceased,  and  the  defendant  was  a son  of  the  same  Robert 
Bruce. 

The  defendant  in  his  notice  served  upon  t}re  plaintiffs^ 
claimed  under  the  will  of  Robert  Bruce,  deceased. 

The  defendant  put  in  a will  purporting  to  be  made  by  his 
father  on  the  30th  of  October,  1856,  whereby  he  devised  to 
his  wife  the  land  in  question,  (being  the  farm  on  which  he 
lived),  to  hold  during  her  life,  and  after  her  death  to  go  to 
his  son  Robert,  (the  defendant),  his  heirs  and  assigns  for 
ever.  He  gave  also  to  his  wife  all  his  stock,  and  crop,  and 
household  furniture,  during  her  life,  to  and  for  her  use  and 
support,  and  if  any  part  should  remain  at  her  decease,  then 
he  gave  and  devised  it  to  his  son  Robert  And  he  made 
his  wife  executrix,  and  his  son  Robert  and  James  Edgar, 
executors  of  his  will. 

He  had  no  other  children  but  the  three  female  plaintiffs 
and  the  defendant.  The  daughters  were  all  married.  The 
son  lived  near  the  testator,  on  a farm  of  his  own.  The 
testator’s  widow  died  in  February,  1858. 

Edgar,  the  executor,  was  the  father  of  the  defendant’s 
wife.  He  drew  the  will,  which  was  witnessed  by  Seth  S. 
Connell,  the  doctor  who  attended  the  testator  in  his  last 
illness,  by  Edgar,  the  executor,  who  prepared  the  will,  and 
by  James  Bruce,  a son  of  the  defendant,  a lad  then  about 
sixteen  years  of  age. 

The  will  was  registered  on  the  5th  of  November,  1856. 
It  was  properly  attested  by  the  three  witnesses,  and  it  was 
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proved  that  the  will  was  read  over  to  the  testator  by  Edgar, 
an  hour  or  so  before  it  was  executed.  The  testator  did  not 
write  his  name,  but  made  his  mark. 

He  was  6S  years  old  when  the  will  was  made,  and  was 
suffering  from  a disease  of  the  bladder.  He  died  in  about 
twenty-four  hours  after  the  will  was  executed.  When  in 
health  he  could  write  a fair  hand. 

The  three  subscribing  witnesses  were  examined  at  the 
trial,  and  two  other  witnesses,  who  were  about  the  deceased 
in  his  last  illness,  one  of  them  a neighbour,  who  was  with 
him  the  night  before  he  died,  after  the  will  was  executed. 

The  evidence  tended  to  show  that  in  the  opinion  of  two  of 
the  subscribing  witnesses  it  was  extremely  doubtful  whether 
when  the  testator  executed  the  will  he  knew  what  he  was 
signing,  though  from  facts  stated  by  them  and  by  the  other 
subscribing  witnesses,  and  two  other  witnesses,  it  would 
seem  probable  that  he  could  understand  the  object  of  the 
will  to  be  to  give  the  land  to  his  son  after  his  wife’s  death. 
There  was  evidence  that  the  disposition  which  the  will  made 
of  his  farm  was  that  which  he  had  before  said  he  intended  to 
make.  The  deceased  was  not  described  as  being  ordinarily 
a man  of  weak  intellect,  or  infirm  mind  ; the  doubt  wras 
whether  in  this  his  last  illness,  and  within  a few  hours  of  his 
death,  he  did  in  fact  know  what  he  was  executing,  and  whe- 
ther he  had  sufficient  understanding  to  exercise  a disposing 
will.  The  evidence  seemed  to  preponderate  against  the 
will,  and  so  the  learned  judge  thought,  for  he  directed  the 
jury  that  after  the  evidence  given  by  the  two  subscribing 
witnesses,  Connell  and  Edgar,  it  would  in  his  opinion  be 
very  unsatisfactory  to  decide  on  the  other  testimony  that 
the  testator  was  competent  at  the  time  of  the  execution  of 
the  will  to  do  such  an  act.  The  jury  nevertheless  found  for 
the  defendant.  There  was  no  attempt  to  impeach  the  cha- 
racter of  any  of  the  witnesses.  The  case  went  to  the  jury 
wholly  on  the  testimony  called  on  the  part  of  the  defendant. 

Albert  Richards  moved  for  a new  trial  on  the  law  and 
evidence.  He  cited  Sutton  v.  Sadler,  3 C.  B.  N.  S.  87. 

Steele  shewed  cause. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the 'court. 

We  think  there  is  no  ground  for  complaining  that  the  jury 
was  misdirected  in  this  case.  In  the  course  of  his  remarks 
to  the  jury,  the  learned  judge  may  have  said  something  to 
this  effect — that  when  the  execution  of  a will  is  proved,  it  will 
be  assumed,  where  there  is  no  evidence  to  the  contrary,  that 
the  testator  had  a sound  disposing  mind,  and  was  legally 
capable  of  making  a will ; and  if  he  did  say  so  it  was  rightly 
said,  for  happily  sanity  is  the  rule  and  insanity  the  excep- 
tion, and  there  must  be  some  evidence  to  shew  the  case  an 
exception  to  the  general  rule.  But  the  parties  were  not  be- 
fore the  jury  under  such  circumstances. 

We  have  considered  the  case  of  Harwood  v.  Baker  (3 
Moore  P.  C.,  282.)  It  is  reported  at  great  length,  and  is  a 
very  interesting  and  instructive  case.  There  was  stronger 
evidence  given  there  in  favour  of  the  testator’s  competency 
to  make  a will  than  was  given  in  the  present  case,  and  yet 
the  prerogative  court  had  refused  to  grant  probate.  This 
will  being  called  in  question  in  a matter  regarding  real 
estate,  it  has  necessarily  been  submitted  to  a jury,  who  have 
upheld  the  will ; and  we  have  not  to  determine  whether  we 
should  have  granted  probate  under  the  circumstances  as 
they  appeared  before  the  jury,  but  whether  we  should  hold 
the  jury  to  have  done  wrong  in  giving  the  verdict  which 
they  did,  and  in  the  exercise  of  our  discretion  set  their  ver- 
dict aside  as  being  contrary  to  evidence. 

There  is  a good  deal  in  the  language  of  the  judgment  in 
the  case  referred  to,  which  was  determined  by  the  judicial 
committee  of  the  privy  council,  which  would  seem  to  make 
it  almost  imperative  upon  us  to  set  aside  this  verdict ; but  I 
think  I am  not  going  too  far  when  I say  that  there  are  pas- 
sages in  the  admirably  clear  and  very  able  judgment  deliv- 
ered on  that  occasion  by  Mr.  Justice  Erskine  in  the  name  of 
the  court,  which  it  would  be  difficult  to  reconcile  with  some 
judgments  which  have  been  given,  both  in  courts  of  law  and 
equity,  as  to  the  state  of  mind  which  it  is  necessary  a testa- 
tor should  be  in  to  enable  him  to  make  any  disposition  of 
his  property,  even  the  most  plain  and  simple.  We  can  ac- 
count for  this  difference  by  observing  how  in  that  case  the 
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court  were  struggling  to  prevent  the  success  of  what  they 
doubtless  felt  to  have  been  a bold  and  artful  scheme  to 
exclude  the  testator’s  nearest  relations  from  sharing  in  a 
large  property  which  he  was  leaving,  and  to  procure  a will 
to  be  made  in  favour  of  his  wife  that  should  extend  to  all  he 
possessed,  although  he  had  given  the  plainest  proofs,  just 
before  the  sudden  illness  which  terminated  fatally,  that  he 
contemplated  making  a very  different  disposition  of  his  pro- 
perty, and  had  even  had  a will  prepared,  which  was  ready 
for  execution,  and  which  would  have  provided  for  other  ob- 
jects of  his  bounty  as  well  as  for  his  wife. 

The  court  had  too  much  reason  to  fear  that  the  will  of 
which  probate  had  been  refused  had  been  unfairly  procured 
from  the  testator  in  his  last  illness,  without  attempting  to 
recall  to  his  mind  what  he  had  before  resolved  upon  doing, 
and  they  thought  they  saw  that  measures  had  been  re- 
sorted to  which  he  had  not  mind  or  will  enough  left  to 
detect  or  to  oppose,  and  a will  thereby  obtained  which 
he  had  given  the  strongest  reason  to  believe  he  would 
not  have  made  if  it  had  been  proposed  to  him  when  he 
was  able  to  weigh  and  deliberate  upon  what  he  was  doing. 
Here  the  circumstances  are  so  far  different  that  the  testator 
had  given  no  evidence  of  having  intended  to  make  any  other 
disposition  of  his  property,  and  the  disposition  which  the  will 
did  make  was  not  only  such  as  he  must  have  been  capable 
of  comprehending,  if  he  could  comprehend  anything,  but 
such  also  as  he  might  reasonably  desire  to  make  under  the 
circumstances,  providing  what  could  not  be  more  than  an 
adequate  maintenance  for  his  widow  while  she  lived,  and 
giving  his  small  farm  to  his  only  son  after  her  death.  There 
was  evidence  tending  to  show  that  he  understood  and  was 
satisfied  with  this  disposition  which  he  had  made,  and  that 
he  comprehended  it  at  the  time  ; and  however  doubtful  we 
may  feel  as  to  the  state  of  his  mind,  the  defendants  who 
claimed  under  the  will,  produced  witnesses,  some  of  whom 
attested  the  execution  and  others  did  not,  and  all  of  whom 
were  closely  questioned  as  to  the  state  of  mind  of  the 
testator,  for  it  was  well  understood  on  both  sides  that  the 
case  was  to  be  contested  on  that  point ; and  at  the  close  the 
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jury  were  plainly  told  that  it  was  for  them  to  determine 
upon  the  evidence,  upon  which  there  seems  little  reason  to 
suppose  that  any  new  light  can  be  thrown  upon  another 
trial.  The  plaintiffs  have  no  reason  to  complain  of  the 
learned  judge’s  charge,  for  it  was  strongly  in  their  favour. 
Still  the  jury  found  the  verdict  for  the  defendant,  thereby 
affirming  that  they  were  satisfied  that  the  testator  knew 
sufficiently  well  what  disposition  he  was  making  of  his 
property  by  the  will,  though  there  is  no  doubt  that  his  mind 
and  memory  were  considerably  affected  bj^  the  disease  under 
which  he  was  sinking. 

Whether  we  shall  disturb  their  finding  as  being  contrary 
to  evidence  is  now  the  question.  We  are  not  of  opinion  that 
we  should  do  so,  though  the  evidence  is  certainly  strong  to 
lead  to  the  opposite  conclusion  from  that  to  which  the  jury 
came.  The  testator  was  not  a man  so  advanced  in  age  as 
to  have  his  mind  feeble  from  that  cause.  He  was  notin  his 
dotage,  neither  was  he  a man  naturally  of  weak  intellect. 
He  made  his  will  in  his  last  illness,  when  his  memory  was 
clouded  and  his  mind  impaired  and  disturbed  by  a fatal 
malady  under  which  he  was  sinking. 

We  must  be  careful  not  to  exact  too  much  under  such  cir- 
cumstances, or  in  many  cases  of  deaths  from  painful  accidents, 
or  from  illness  becoming  suddenly  fatal,  great  injury  will 
be  occasioned  to  families  if  courts  and  juries  should  deny 
the  validity  of  a will  necessarily  made  in  moments  of  distress, 
and  of  bodily  and  mental  disturbance,  when  there  is  still, 
however,  enough  of  understanding  and  of  will  left  to  enable 
the  sufferer  to  determine  all  that  is  material,  though  he 
might  be  unable  to  collect  the  powers  of  his  mind  suffici- 
ently to  dictate  or  to  comprehend  a very  complicated  family 
arrangement,  and  to  weigh  claims  and  circumstances  as  well 
as  he  could  have  done  a day  or  a week  before. 

The  testator  here  had  but  a single  property  of  one  hun- 
dred acres  of  land  ; he  had  three  married  daughters,  who  it 
is  said  and  not  denied  were  comfortably  provided  for  ; and 
besides  these  he  had  but  one  son,  the  defendant.  If  he  had 
set  about  making  his  will  before  he  was  so  near  his  end,  he 
might  or  he  might  not  have  charged  this  small  real  property 
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with  some  payment  to  his  daughters,  but  it  is  not  likely  that 
he  would  have  divided  it  into  four  parts  for  his  four  children, 
which  would  have  rendered  the  portion  of  each  of  little 
use  as  a support.  Nor  is  it  likely  that  he  would  have 
preferred  to  make  no  disposition  of  it,  but  leave  it  to 
be  sold,  and  the  proceeds  to  be  divided  among  the  four, 
which  would  have  been  the  probable  consequence,  under  our 
late  statutes,  of  his  dying  intestate. 

The  disposition  that  was  made  was  natural  and  rational, 
leaving  his  small  farm  to  his  widow  for  life,  and  after 
her  death  to  his  son.  It  is  what  we  have  many  opportunities 
of  judging  would  most  probably  be  done  by  a testator  under 
such  circumstances.  If,  therefore,  the  testator  had  sufficient 
understanding,  when  it  was  distinctly  put  to  him,  to  declare 
that  to  be  his  will,  if  he  had  given  evidence  before  that  he 
contemplated  such  a disposition,  and  if  he  spoke  afterwards 
of  it  in  such  a manner  as  to  shew  that  he  could  and  did 
comprehend  what  disposition  he  had  made  we  think  the 
jury  were  warranted  in  believing  that  he  had  understanding 
enough  for  the  purpose  for  which  he  was  called  upon  to 
exert  it.  It  was  for  the  jury,  after  duly  weighing  all  the  evi- 
dence, to  find  whether  he  could  and  did  comprehend  the 
very  simple  provision  which  his  will  made,  or  whether  he 
was  so  destitute  of  understanding  as  to  be  unequal  even  to 
that. 

If  they  had  found  against  the  will,  they  had  very  strong 
evidence  to  support  such  a conclusion,  but  we  cannot  say 
they  were  wrong  in  believing  from  other  parts  of  the  testi- 
mony that  he  knew  that  he  was  giving  the  farm  to  his  wife 
for  life,  and  to  his  son  afterwards,  and  that  is  all  the  will 
professed  to  do,  except  a similar  disposition  as  to  his  furni- 
ture and  stock  at  the  time.  We  do  not  think  that  we  should 
reverse  the  finding  of  the  jury,  whose  province  it  was  to 
estimate  the  credibility  of  witnesses,  especially  too  as  the 
plaintiffs  seem  to  have  been  content  to  let  the  will  have  effect 
during  the  lifetime  of  the  testator’s  widow,  and  so  far  to< 
have  submitted  to  the  disposition  which  the  testator  made 
by  it. 


Rule  discharged. 
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Hurd  v.  Levis. 

Will — Construction — Estate  for  life  or  in  fee. 

Under  the  following  devise,  proved  in  1830  : “ And  as  touching  such  worldly 
estate  as  wherewith  it  has  pleased  God  to  bless  me  in  this  life,  I give, 
demise,  and  dispose  of  the  same  in  the  following  manner  and  form  : 
First,  I give  and  bequeath  to  Mary,  my  dearly  beloved  wife,  (who  I like- 
wise constitute,  make  and  ordain  sole  executrix  of  this  my  last  will  and 
testament, ) all  and  singular  my  lands,  messuages  and  tenements,  together 
with  my  ready  cash,  household  goods,  debts  and  moveable  effects,  by  her 
freely  to  be  possessed  and  enjoyed.” 

Heldy  that  the  widow  took  a fee  in  the  land. 

This  was  an  action  brought  by  the  plaintiff,  against  the 
defendant,  for  the  recovery  of  the  front  one  hundred  and 
five  acres  of  lot  number  twenty-one,  in  the  fifth  concession 
of  the  township  of  Augusta,  in  the  county  of  Grenville,  and 
by  order  of  a judge,  according  to  the  Common  Law  Proce- 
dure Act,  1856,  the  following  case  was  stated  for  the  opinion 
of  the  court,  without  any  pleadings  : — 

CASE. 

Jabish  Hurd, in  his  lifetime,  of  Augusta  aforesaid, yeoman, 
died  seized  of  the  said  lands,  having  first,  and  while  so 
seized,  made  his  last  will  and  testament,  duly  attested  to 
pass  real  estate.  Said  will  is  dated  on  the  24th  of  February, 
1821,  and  probate  thereof  granted  to  Mary  Hurd,  widow  of 
the  said  Jabish  Hurd,  on  the  12th  of  June,  1830,  and  the 
said  Jabish  Hurd  died  between  these  dates. 

By  said  last  will  and  testament  the  said  Jabish  Hurd  did 
devise  and  bequeath  as  follows  : 

“ And  as  touching  such  worldly  estate  as  wherewith  it 
hath  pleased  God  to  bless  me  in  this  life,  I give,  demise, 
and  dispose  of  the  same  in  the  following  manner  and  form : 
First,  I give  and  bequeath  to  Mary,  my  dearly  beloved  wife, 
(who  I likewise  constitute,  make,  and  ordain  sole  executrix 
of  this  my  last  will  and  testament,)  all  and  singular  my 
lands,  messuages  and  tenements,  together  with  my  ready 
cash,  household  goods,  debts  and  moveable  effects,  by  her 
freely  to  be  possessed  and  enjoyed  ; and  I do  hereby  utterly 
disallow,  revoke  and  disannul  all  and  every  other  former 
testaments,  wills,  legacies  and  bequests  by  me  in  any  wise 
before  named,  willed  and  bequeathed,  ratifying  and  con- 
firming this  and  no  other  to  be  my  last  will  and  testament.” 
No  other  devise,  bequest,  or  disposition  of  property, 
real  or  personal,  is  contained  or  expressed  in  said  will. 
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After  the  decease  of  the  said  Jabish  Hurd,  the  said 
Mary  Hurd  entered  into  possession  of  the  said  lands  under 
the  said  will,  and  while  possessed  thereof,  on  the  l*2th  of 
April,  1848,  by  deed  of  bargain  and  sale  duly  executed,  and 
bearing  date  the  day  and  year  last  aforesaid,  as  widow  and 
devisee  of  the  said  Jabish  Hurd,  deceased,  did,  for  the  con- 
sideration therein  mentioned,  by  virtue  and  authority  of 
the  said  last  will  and  testament  of  the  said  Jabish  Hurd, 
deceased,  convey  the  said  lands  in  fee  to  William  Levis, 
since  deceased,  who  died  before  the  commencement  of  this 
suit. 

For  the  purposes  of  this  suit,  it  is  admitted  that  the 
defendant,  Abigail  Levis,  has  all  the  interest  in  said  lands 
which  was  of  or  belonged  to  the  said  William  Levis  at  his 
death ; and  that  the  said  Mary  Hurd  died  before  the  com- 
mencement of  this  suit,  and  that  the  plaintiff,  Stephen  Hurd, 
is  the  sole  heir-at-law  of  the  said  deceased  Jabish  Hurd. 

The  question  for  the  opinion  of  the  court  is,  whether  under 
the  said  will  the  said  Mary  Hurd  took  a fee  in  the  lands  in 
question,  or  had  the  power  of  conveyance  thereof  in  fee. 

If  the  court  shall  be  of  opinion  in  the  negative,  then  judg- 
ment shall  be  entered  up  for  the  plaintiff  for  the  recovery 
of  the  said  lands  and  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then 
judgment,  with  costs  of  defence,  shall  be  entered  up  for  the 
defendant. 

Eccles,  Q.  C.,  for  the  plaintiff,  cited  Smith  v.  Holmes,  14 
U.  C.  R.  572;  Goodright  dem.  Drewry  v.  Barron,  11  East 
220;  Doe  dem.  Ashby  v.  Baines,  2 Cr.  M.  & R.  23 ; Bromitt 
v.  Moor,  9 Hare  374 ; Baby  v.  Baby,  1 U.  C.  R.  54. 

Steele  contra,  cited  Doe  dem.  Booley  et  al.  v.  Roberts,  11 

A.  & E.  1000. 

Robinson,  C.  J. — In  Doe  dem.  Penwarden  v.  Gilbert,  (3 

B.  & B.  88,)  Dallas,  C.  J.,  observed,  with  respect  to  questions 
upon  the  construction  of  wills,  such  as  that  raised  in  this 
case,  “ Every  case  of  this  sort  depends  on  its  own  peculiar 
circumstances,  for  in  every  case  the  question  is  one  of  con- 
struction to  be  made  on  the  whole  of  the  will  ; every  case, 
therefore,  is  individual.” 

Looking  at  this  will,  I think  we  may  say  without  doubt 
that  there  can  be  but  one  opinion  as  to  what  the  testator 


HURD  V.  LEVIS. 


43 


intended.  The  will  discloses  but  one  object  of  his  bounty. 
There  are  no  dispositions  made  to  several  persons  in  different 
forms  of  words  and  with  different  objects  ; the  little  that  is 
said  is  said  plainly,  and  with  a single  purpose  in  view.  My 
opinion  is,  that  the  testator  meant  by  his  will  to  give  his  wife 
his  whole  estate  in  his  land  as  well  as  in  his  goods,  and  that 
we  may  give  that  effect  to  the  will,  though  it  is  wanting  in 
words  of  inheritance. 

He  begins  by  announcing  an  intention  to  dispose  of  such 
estate  as  God  has  blessed  him  with  in  this  life ; that  is,  of 
all  such  estate,  real  as  well  as  personal. 

That  would  not  be  of  itself  decisive,  for  reasons  that  have 
been  given  in  so  many  cases  that  they  need  not  now  be 
repeated,  but  those  are  words  not  to  be  discarded,  and  when, 
as  in  this  will,  nothing  comes  between  them  and  the  dispo- 
sition made  of  the  real  estate,  they  may  have  the  more 
weight  given  to  them. 

In  one  sentence  the  testator  declares  that  he  is  about  to 
dispose  of  his  worldly  estate,  and  gives  to  his  wife  his  lands, 
messuages,  and  tenements,  together  with  his  ready  cash, 
household  goods,  debts,  and  moveable  effects,  adding  to  this 
gift  of  the  whole,  “ by  her  freely  to  be  possessed  and  enjoyed .” 

It  is  the  same  as  if  he  had  said,  “ with  respect  to  my 
estate  real  and  personal,  I give  all  to  my  wife  to  do  with  as 
she  pleases.” 

There  are  cases  in  which  wills  a good  deal  resembling  this 
have  been  held  not  to  give  a fee,  but  in  most  if  not  all  of 
them  there  was  some  point  of  difference,  which  seemed  to 
compel  the  court  to  adopt  reluctantly  a different  construc- 
tion. In  the  case  cited  by  Mr.  Steele,  of  Doe  dem.  Booley 
et  a3.  v.  Roberts,  (11  A.  & E.  1000,)  the  will  was  like  this, 
short  and  simple,  and  so  much  like  the  will  before  us  as  to 
leave  no  sensible  ground  of  distinction,  for  the  testator  in 
that  will  said  : “ I give  and  bequeath  to  Mary,  my  wife,  all 
my  lands,  messuages  and  tenements,  by  her  freely  to  be 
possessed  and  enjoyed,  with  all  my  property  whatsoever.” 

The  similarity  of  the  two  wills  is  remarkable.  The  court 
of  Queen’s  Bench  in  that  case,  having  had  the  case  some 
months  under  consideration,  held  that  the  widow  took  the 
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fee,  and  they  grounded  their  decision  on  assuming  that  the 
word  “ property  ” as  used  there,  might  be  fairly  taken  to 
mean  any  'personalty  that  the  testator  might  die  possessed 
of,  and  it  shewed,  they  said,  that  he  meant  to  give  all  in  the 
same  manner ; that  is,  houses,  lands,  and  goods,  in  perpetui- 
ty. Now,  in  this  will,  cash,  goods,  &c.,  are  expressly  given 
in  the  same  sentence  with  the  lands,  and  we  have  no  need 
to  resort  to  suppositions  or  inferences  in  that  respect.  We 
cannot  doubt  for  a moment  that  the  court  which  determined, 
the  case  referred  to  would  without  hesitation  have  held  that 
the  fee  passed  under  this  will.  Lord  Denman  concludes  this 
case  by  saying  that,  in  deciding  as  they  did,  (upon  the  mean- 
ing they  gave  to  the  word  property,)  their  judgment  left  all 
the  cases  untouched.  I confess  I cannot  altogether  accede 
to  that,  for  it  is  not  easy  to  reconcile  that  decision  with  that 
of  Bromitt  v.  Moor  (9  Hare  378,)  which,  however,  was  after, 
which  did  not  advert  to  the  case  of  Doe  Booley  v.  Roberts, 
and  is  not  of  equal  authority,  being  the  decision  of  a single 
judge,  and  not  on  the  principal  point  in  the  case.  But  I 
gladly  avail  myself  of  the  authority  of  the  Court  of  Queen’s 
Bench  in  the  case  referred  to,  supporting,  as  it  does,  what 
was  evidently  intended  to  be  the  effect  of  this  will,  and 
considering  how  hardly  a contrary  decision  would  bear, 
when  in  this  case  the  widow,  assuming  that  she  had  the 
whole  interest,  sold  the  land  eleven  years  ago  to  a purchaser, 
who  has  probably  entered  upon  it  and  improved  it. 

McLean,  J. — It  appears  that  the  devisee,  Mary  Hurd, 
entered  under  the  will  into  possession  of  the  lands  after  the 
death  of  her  husband,  and  remained  in  possession  for  a period 
of  at  least  eighteen  years  : that  is,  from  the  date  of  the  pro- 
bate in  1830,  till  she  sold  to  Levis  in  April,  1848.  There  is 
no  doubt  that  under  the  will  she  was  entitled  to  a life  estate, 
and  the  plaintiff,  as  heir-at-law,  could  not  assert  any  claim 
as  such  till  after  her  death.  In  construing  the  will,  it  is 
evident  that  the  testator,  Jabish  Hurd,  did  not  intend  to 
die  intestate,  or  to  make  a temporary  disposition  of  any  of 
his  estate.  He  professed  to  give,  demise  and  dispose  of  all 
the  worldly  estate  wherewith  it  had  pleased  God  to  bless 
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him,  and  by  way  of  so  giving  and  disposing  of  his  “ worldly 
estate,”  he  gives  and  bequeaths  to  his  wife,  and  makes  her 
sole  executrix,  all  his  lands,  messuages  and  tenements,  toge- 
ther with  his  ready  cash,  household  goods  and  moveable 
effects,  by  her  freely  to  be  possessed  and  enjoyed.  The 
whole  estate  of  which  the  testator  was  possessed  is  thus  given 
to  his  wife,  and  she  became  entitled  on  the  death  of  her 
husband  to  the  free  enjoyment  of  all  the  lands,  messuages 
and  tenements,  as  well  as  the  personal  property,  and  to  the 
same  extent.  The  words  “ freely  to  be  possessed  and  en- 
joyed,” apply  to  the  whole  estate,  not  more  to  the  goo  Is 
than  to  the  lands,  and,  as  it  appears  to  me,  were  intended  to 
give,  and  did  give  to  the  devisee  an  absolute  power  over 
both.  It  could  scarcely  be  said  that  the  lands  could  be 
freely  possessed  and  enjoyed  by  the  widow  if  not  subject  to 
her  disposal,  inasmuch  as  if  after  her  death  they  must 
descend  to  the  heir-at-law  of  her  husband,  she  might  be 
restrained  from  expending  means  which  might  be  essential 
to  their  improvement,  and  thus  materially  interfere  with  the 
free  enjoyment  which  her  husband  intended  her  to  have. 

The  terms  of  the  will  in  this  case  are  singularly  like  those 
in  the  will  which  formed  the  subject  of  discussion  in  the 
case  of  Doe  Booley  v.  Roberts,  (11  A.  & E.  1000,)  in  which 
case  the  words  of  the  will  were,  “ I give  and  bequeath  to 
Mary,  my  wife,  all  my  lands,  messuages  and  tenements,  by 
her  freely  to  be  possessed  and  enjoyed,  with  all  my  property 
whatsoever.”  In  that  case,  as  stated  by  Coleridge,  J.,  in 
the  course  of  the  argument,  the  chief  difficulty  was  that  no 
word  was  found  in  the  will  for  personalty  besides  “ pro- 
perty.” Had  that  will  given,  as  this  does,  to  the  wife  of 
the  testator,  “ his  ready  cash,  household  goods  and  movea- 
ble effects,”  and  shewn  as  clearly  that  the  same  interest  was 
intended  to  be  left  to  the  widow  in  lands  and  goods,  the 
difficulty  stated  could  not  have  been  felt.  In  the  judgment 
in  that  case  Lord  Denman  said,  in  reference  to  the  word 
property,”  that  the  testator  “ plainly  thought  that  he 
might  die  possessed  of  personalty  ; and,  in  case  he  should, 
meant  to  give  it  exactly  in  the  same  manner,  and  for  the 
same  interest  as  the  lands  and  houses.  This  appears  to 
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the  court  a good  indication  that  he  gave  both  in  perpetuity. 
The  widow,  therefore,  had  an  estate  in  fee.”  In  this  case 
the  testator  shews  by  his  will  that  he  had  personal  property, 
and  he  gave  it  and  his  real  estate  together,  to  be  freely 
enjoyed  in  the  same  manner  and  on  the  same  tenure. 

In  the  case  of  Bromitt  v.  Moor,  (12  Eng.  Rep.  241,  9 
Hare  374,)  the  words  of  the  will  are  still  more  remarkable 
in  their  resemblance  to  the  will  in  the  present  case,  than 
those  in  the  will  in  the  case  of  Doe  Booley  v.  Roberts.  The 
words  in  that  case  are,  “ First,  I give  and  bequeath  to  my  son 
William  Bromitt,  and  my  son  George  Bromitt,  (and  likewise 
constitute  and  ordain  them  my  sole  executors  of  this  my  last 
will  and  testament,)  all  and  singular  my  lands,  messuages 
and  tenements,  with  all  my  goods  and  chattels,  by  them 
freely  to  be  possessed  and  enjoyed.”  In  that  case  the  Vice- 
Chancellor,  in  giving  judgment,  stated  that  the  construc- 
tion of  the  will  must  be  governed  by  the  cases  of  Goodright 
v.  Barron,  (11  East.  220,)  and  Doe  v.  Baines,  (2  Cr.  M.  & R. 
23,)  unless  those  cases  were  overruled  by  Doe  v.  Haslewood. 
(6  A.  &E.  167,)  but,”  he  adds,  “the  latter  case  was  deter- 
mined upon  the  effect  of  the  peculiar  expression  by  which 
the  testator  appointed  the  person  named  in  the  will  to  be 
sole  executrix  of  his  freehold  house,  which  the  court  thought 
could  only  be  satisfied  by  holding  that  the  fee  passed.  By 
the  gift  in  the  present  will  of  the  ‘ lands,  messuages  and 
tenements,’  nothing  more  than  the  life  estate  passed.” 

The  attention  of  the  Vice-Chancellor  does  not  seem  to 
have  been  directed  to  the  case  of  Doe  Booley  v.  Roberts, 
which  much  more  closely  resembled  the  case  before  him 
than  either  of  the  cases  which  he  refers  to  as  governing  the 
construction  of  the  will.  Had  that  been  done,  perhaps  a 
different  construction  might  have  been  adopted.  Be  that  as 
it  may,  it  appears  to  me  that  the  judgment  in  the  case  of 
Doe  Booley  v.  Roberts  is  that  which  gives  the  more  correct 
construction  to  the  terms  of  the  will,  and  that  it  is  more  to 
be  relied  upon  than  the  sole  judgment  of  the  Vice-Chancel- 
lor, who  may  have  been  in  ignorance  of  the  former  decision 
on  words  the  same  in  all  respects  as  in  the  case  before  him. 

In  the  case  of  Doe  Ashby  et  al.  v.  Baines  (2  C.  M.  & R. 
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23,).  one  of  those  which  guided  the  Vice-Chancellor  in  his 
construction  of  the  will,  though  the  words  are  in  some  re- 
spects similar  to  the  words  in  the  present  will,  and  in  the 
will  in  the  case  of  Bromitt  v.  Moor,  there  is  a very  import- 
ant difference,  on  which,  in  my  judgment,  the  distinction 
rests.  In  that  case  the  testator  gave  to  his  daughter,  whom 
he  made  his  sole  executrix,  all  and  singular  his  lands,  tene- 
ments and  messuages,  by  her  freely  to  be  possessed  and 
enjoyed.  He  does  not  give  any  goods  and  chattels  in  con- 
nexion with  the  lands,  and  therefore  no  inference  could 
arise  that  the  testator  could  have  intended  to  give  any  more 
than  a life  estate.  That  case,  therefore,  is  so  different  that 
it  scarcely  forms  a sufficient  ground  for  a decision  adverse  to 
that  of  the  court  of  Queen’s  Bench,  on  a devise  as  nearly 
similar  as  possible. 

The  same  may  be  said  of  the  case  of  Goodright  ex.  dem. 
Brewry  v.  Barron,  (11  East  220,)  in  which  the  devi.se  to  his 
widow  of  ail  and,  singular  the  testator’s  lands,  messuages  and 
tenements,  by  her  freely  to  be  possessed  and  enjoyed,  is  not 
accompanied  or  connected  with  a bequest  of  any  personal 
property  to  be  held  with  the  lands,  messuages  and  tenements* 
It  was  a mere  naked  bequest  of  the  lands,  without  any  thing 
to  lead  to  a conclusion  that  it  was  the  intention  of  the  tes- 
tator to  give  an  estate  in  fee. 

These  cases,  on  which  the  construction  of  the  will  in  the 
case  of  Bromitt  v.  Moor  was  decided,  being  on  the  construc- 
tion of  wills  different  in  an  important  particular  from  the 
will  in  that  case,  I think  leave  the  Vice-Chancellor’s  judg- 
ment unsupported  by  authority,  and  therefore  it  ought  not 
to  be  allowed  to  shake  the  authority  of  the  case  of  Doe 
Booley  et  al.  v.  Roberts. 

On  these  grounds,  therefore,  I have  come  to  the  conclu- 
sion that  the  widow  of  Jabish  Hurd  took  an  estate  in  fee  in 
the  lands  devised  to  her,  and  that  the  defendant  is  entitled 
to  judgment. 

Burns,  J.,  concurred. 


Judgment  for  defendant. 
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Regina  v.  George  Byron  Lyon  Fellowes,  George 
Mosely  Crysler,  J ohn  Saxon  Casselman,  and  Martin 
Casselman. 

Indictment  for  conspiracy  and  fraud  at  election — Right  of  challenge— Affidavits 
of  jurors — Evidence  of  accomplice — Application  for  new  trial — Evidence  of 
conspiracy. 

Upon  an  indictment  for  conspiracy  to  procure  by  fraud  the  return  of  one 
F.,  as  a member  for  the  Legislative  Assembly. 

Held , 1. — That  the  Crown  was  entitled  to  challenge  any  of  the  jurors  per- 
emptorily, without  assigning  a cause,  until  the  panel  had  been  exhausted. 

2.  — That  affidavits  made  by  some  of  the  jurors  that  the  jury  were  not  unani- 
mous, but  believed  that  the  verdict  of  the  majority  was  sufficient,  could 
not  be  received  as  ground  for  a new  trial. 

3.  — Semble , that  a conviction  upon  the  evidence  of  an  accomplice  not  cor- 
roborated by  other  testimony  is  not  illegal,  but  held  that  in  this  case  such 
evidence  was  clearly  confirmed,  and  that  the  verdict  against  all  the  de- 
fendants was  warranted. 

4.  — Where  several  defendants  have  been  convicted,  a new  trial  if  granted 
must  be  to  all. 

5.  — It  is  clearly  unnecessary  to  prove  that  all  the  defendants,  or  any  two  of 
them,  actually  met  together  and  concerted  the  proceeding  carried  out  ; 
it  is  sufficient  if  the  jury  are  satisfied  from  their  conduct,  and  from  all  the 
circumstances,  that  they  were  acting  in  concert. 

These  four  defendants  were  tried  at  the  last  assizes,  held 
at  L’Original,  before  Richards,  J.,  upon  an  information  tiled 
by  the  Attorney-General,  which  charged  them  with  having 
conspired  together  to  procure  by  fraud  the  defendant 
George  B.  L.  Fellowes,  to  be  illegally  returned  at  an  election 
of  a member  to  represent  the  county  of  Russell  in  the  Legis- 
lative Assembly,  which  election  was  holden  in  the  said  county 
on  the  26th  and  28th  days  of  December,  1857. 

The  information  contained  three  counts.  In  the  first  two 
counts  the  particular  means  were  set  out  by  which  the 
defendants  conspired  and  combined  together  to  effect  their 
purpose,  and  various  overt  acts  were  stated  to  have  been 
done  by  some  or  more  of  the  defendants  in  pursuance  of 
their  illegal  conspiracy.  The  third  count  charged  the  con- 
spiracy in  a more  general  form. 

One  of  the  polling  places  for  the  election  was  in  the  town- 
ship of  Cambridge.  The  defendant  George  M.  Crysler  was 
deputy-returning-officer  at  that  polling  place,  acting  under 
a commission  to  him  as  township  clerk  for  Cambridge  from 
James  Keays,  Esquire,  the  returning  officer  for  that  county. 

John  S.  Casselman  was  poll  clerk  serving  under  him 
during  the  polling  on  the  26th  and  28th  of  December ; Mar- 
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tin  Casselman,  another  defendant,  was  attending  during  the 
election,  or  a part  of  it,  in  the  interest,  of  the  defendant 
Fellowes,  and  being  reeve  of  the  township  and  a justice  of 
the  peace,  he  administered  to  the  said  deputy-returning- 
officer  and  poll  clerk  the  oaths  which  it  was  their  duty  to 
take  after  the  closing  of  the  poll,  of  the  due  recording  of 
the  votes  and  the  due  keeping  of  the  poll  book. 

The  substance  of  the  charge  in  the  information,  as  set  forth 
in  the  different  counts,  was  that  on  the  28th  of  December,  the 
second  day  of  polling,  three  hundred  and  forty-seven  names 
were  entered  on  the  poll  book  as  of  persons  who  had  on  that 
day  given  their  votes  in  the  ordinary  manner  for  the  defen- 
dant Fellowes,  when  no  such  votes  were  in  fact  given,  as  the 
defendants  well  knew : that  the  names  so  entered  were  the 
names  of  fictitious  persons,  or  of  persons  who,  if  they  existed 
in  this  or  any  other  country,  had  not  voted  or  appeared  at 
the  poll.  The  contrivance  by  which  this  was  alleged  to  have 
been  effected  was  set  out  in  the  information,  and  it  was  averred 
that  in  consequence  of  the  fraud  thus  practised  the  defendant 
Fellowes  had  in  that  township  a very  large  apparent  majority 
over  the  opposing  candidate,  which  on  the  making  up  the 
returns  collected  from  the  several  polling  places  gave  him  a 
majority  in  the  county,  and  he  was  in  consequence  returned 
as  duly  elected. 

The  defendants  pleaded  not  guilty,  and  upon  the  trial  a 
general  verdict  of  guilty  was  given  against  all. 

The  information  having  been  filed  in  this  court,  Rickards , 
Q.C.,  on  the  part  of  the  defendants,  moved  within  the  first 
four  days  of  this  term  for  a rule  to  shew  cause  why  a new 
trial  should  not  be  granted  upon  certain  legal  exceptions  and 
upon  the  general  insufficiency  of  the  evidence  to  support  the 
indictment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  regard  to  the  objection  that  the  Crown  had  no  right 
to  challenge  any  of  the  jurors  peremptorily,  or  without 
assigning  a cause  for  the  challenge,  the  judgment  of  the 
Court  of  Common  Pleas  in  the  case  of  the  Queen  v.  Benjamin 
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(4  C.  P.  179,)  leaves  no  room  for  doubt  upon  it.  In 
consequence  of  some  difference  of  opinion  which  had  pre- 
vailed upon  the  proper  construction  to  be  given  to  the  59th 
section  of  our  Jury  Act,  13  & 14  Vic.,  ch.  55,  sec.  59,  in 
respect  to  the  right  of  the  Crown  to  challenge  jurors  without 
assigning  a cause  at  the  time  of  the  challenge,  it  was  thought 
proper  to  remove  all  doubt  by  adopting  in  the  Jury  Act 
16  Vic.,  ch.  120,  a provision  (7th  clause)  which  should 
make  our  law  on  that  point  the  same  as  exists  in  England. 
It  was  upon  that  statute  that  the  decision  in  the  Queen  v. 
Benjamin  took  place,  and  in  our  subsequent  statute,  22  Vic., 
ch.  100,  sec.  99,  consolidating  the  Jury  Acts,  that  enactment 
respecting  the  right  of  challenge  by  the  Crown  was  preserved ; 
and  we  have  no  doubt  but  we  must  give  to  the  99th  clause 
the  same  construction  that  is  odven  to  the  similar  enactment 

O 

in  England,  under  which  the  practice  is,  as  it  has  indeed 
been  from  a very  early  period,  that  in  trials  for  misdemeanors, 
as  well  as  for  felonies,  the  cause  of  challenge  on  the  part  of 
the  Crown  need  not  be  assigned  until  the  panel  is  gone  through. 

With  regard  to  affidavits  which  have  been  made  by  some 
of  the  jurors  who  tried  the  case,  that  the  jury  were  not  in 
fact  unanimous,  but  thebelief  among  them  was  that  unanimity 
was  not  necessary,  and  that  a verdict  could  be  given  accord- 
ing to  the  opinion  of  the  major  part  of  them,  we  cannot 
receive  and  act  upon  such  affidavits.  The  jury  must  be 
assumed  to  know  the  law  in  so  cardinal  a point  of  their  duty, 
and  we  are  clear  that  we  ought  not  to  set  aside  a verdict, 
either  in  a civil  or  criminal  case,  upon  any  affidavits  of 
individual  jurors  respecting  their  method  of  coming  to  a con- 
clusion, or  the  grounds  on  which  they  formed  it.  If  it  were 
shewn  that  upon  their  delivering  their  verdict  in  open  court 
any  thing  was  openly  said  by  them  which  could  give  the 
court  to  understand  that  they  were  not  all  assenting  to  that 
verdict,  and  nevertheless,  by  some  error  or  misapprehension, 
it  was  received  as  their  unanimous  verdict,  we  could,  and 
ought  to  have  interfered,  we  think,  on  such  a ground.  But 
that  could  hardly  occur,  for  upon  any  intimation  of  that 
kind  the  jury  would  have  been  requested  to  retire  and  to 
endeavour  to  concur  in  a verdict  of  conviction  or  acquittal. 
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It  remains  then  to  consider  the  case  upon  its  merits.  The 
application  for  a new  trial  is  not  founded  on  our  recent 
statute,  20  Vic.,  ch.  61,  which  enables  the  superior  courts  to 
grant  a new  trial  in  criminal  cases  tried  at  the  assizes,  but  the 
defendants  have  moved  for  a new  trial  at  common  law,  the 
information  having  been  tried  at  nisi  prius  upon  a record 
from  this  court.  There  is  no  doubt  as  to  the  power  to  grant 
a new  trial  to  the  defendants  in  any  case  of  misdemeanor 
coming  as  this  does  before  us,  but  we  should  only  grant  it  in 
advancement  of  justice  and  upon  proper  grounds. 

It  has  been  urged  by  the  defendants’  counsel,  who  argued 
ably  in  support  of  the  application,  that  a conviction  could 
not  legally  take  place  upon  the  unsupported  testimony  of 
Bedell,  who,  according  to  his  own  account  of  the  matter,  was 
an  accomplice  in  the  fraud.  If  his  evidence  had  been 
wholly  without  corroboration,  there  have  been  decisions  in 
England  to  that  effect,  and  eminent  judges  have  in  many 
cases  directed  juries,  that  where  there  is  no  evidence  in  sup- 
port of  the  charge,  and  nothing  to  connect  the  defendant 
with  the  offence  except  the  evidence  of  an  accomplice,  they 
ought  not  to  convict.  Other  judges  not  less  eminent  have  ruled 
differently,  and  though  in  such  cases  as  we  are  now  referring 
to  they  usually  caution  the  jury  against  the  danger  of  acting 
upon  the  evidence  of  an  accomplice  if  it  be  wholly  uncor- 
roborated, yet  they  do  not  hold  that  a conviction  upon  such 
evidence  would  be  illegal.  The  prevailing  doctrine  is,  that 
as  the  witness  is  clearly  admissible,  and  would  equally  be  so 
if  he  had  himself  been  tried  and  convicted,  and  as  neither 
statute  nor  any  principle  of  the  common  law  requires  the 
testimony  of  a second  witness,  except  in  cases  of  treason  and 
perjury,  it  must  be  left  to  the  jury,  as  in  other  cases,  to 
estimate  the  weight  of  such  evidence  according  to  their 
opinion  of  the  motives,  character  and  credibility  of  the  wit- 
ness, and  of  the  probable  nature  of  his  statement ; and  that 
those  cases,  as  in  others  where  the  testimony  given  is  in  itself 
legal,  and  supports  the  charge,  if  it  has  had  the  effect  of 
convincing  them  without  doubt  of  the  guilt  of  the  accused, 
they  are  at  liberty  to  act  upon  their  conviction. 
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But  it  is  unnecessary  to  say  more  on  this  point,  or  to 
refer  to  cases  in  England  and  in  this  country  in  which  courts 
have  so  decided,  for  this  is  not  a case  of  that  kind.  It  can 
by  no  means  be  held  by  us  that  the  evidence  of  Bedell,  the 
accomplice,  was  uncorroborated;  on  the  contrary,  in  many,  if 
not  all  the  essential  particulars,  it  is  confirmed  by  evidence 
from  other  sources.  Where  an  accomplice  is  wholly  uncor- 
roborated, not  only  as  regards  the  connexion  of  the  person 
accused  with  the  supposed  crime,  but  even  as  regards  the 
commission  of  any  such  crime  by  any  person,  the  whole  may 
be  an  invention  of  his  own,  prompted  by  malice  or  some 
interested  motive,  but  it  is  not  so  as  regards  the  matter 
charged  in  this  information.  That  there  was  a gross  fraud 
practised,  and  successfully  practised,  as  regards  the  election 
in  Cambridge,  is  manifest,  and  cannot  in  truth  be  said  to 
be  denied.  That  township  was  but  very  thinly  settled,  there 
being  not  more  than  seventy  or  eighty  heads  of  families  in 
it.  The  election  was  holden  in  December,  when  travelling 
is  in  general  inconvenient  and  unpleasant,  and  it  was  not 
likely  that  there  would  be  any  unusual  number  of  out- voters, 
if  under  any  circumstances  many  could  be  expected.  In  the 
first  day’s  polling  only  about  81  or  32  votes  were  taken,  and 
on  the  next  day,  up  to  an  early  hour  in  the  afternoon,  about 
fifteen  votes.  In  all,  it  seems  that  only  about  five  of  these 
voted  during  the  two  days  for  the  other  candidate,  Mr.  Loux. 
The  others  voted  for  the  defendant  Mr.  Fellowes,  so  that 
there  seemed  little  interest  felt  on  the  other  side,  and  no 
doubt  whatever  of  Fellowes  having  a clear  majority  at  that 
polling  place  when  it  must  finally  close  at  five  o’clock  on  the 
second  day.  But  it  was  material  nevertheless  that  the  num- 
ber of  votes  polled  there  for  the  defendant  Fellowes  should 
be  much  larger,  in  order  that  they  might  help  to  balance 
the  votes  which  might  turn  out  to  have  been  given  for  Loux 
at  the  other  polling  places.  In  order,  therefore,  to  swell  the 
number  on  the  poll  book,  it  appears  that  the  names  of  347 
persons  were  within  three  or  four  hours  of  the  close  of  the 
poll  on  the  second  day  entered  as  voters  for  the  defendant 
Fellowes ; and  no  one  can  read  the  evidence  at  the  trial, 
and  the  affidavits  which  have  since  been  filed  on  the  part  of 
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the  defendant,  without  being  satisfied  that  there  were  votes 
either  given  in  the  names  of  fictitious  persons,  or  at  any  rate 
of  persons  who  had  not  made  their  appearance  at  the  hustings 
and  given  any  vote  there,  and  for  all  that  appears  had  no 
right  to  vote.  After  the  many  months  that  have  elapsed 
since,  no  account  is  given  of  this  crowd  of  persons  whose 
names  were  all  gravely  written  down  upon  the  poll  book.  It 
is  not  pretended  that  they  were  seen  at  the  hustings,  going 
up  to  give  their  votes,  as  they  must  have  done  if  the  whole 
was  not  a fiction.  It  is  plain  and  undeniable  that  a gross 
outrage  was  committed  upon  the  occasion  upon  the  constitu- 
tion of  the  province,  and  that  the  statute  law  which  regulates 
elections  was  grossly  violated. 

If  the  evidence  of  Bedell  were  wholly  cast  aside,  we  should 
then  be  left  to  conjecture  by  what  contrivance  these  names 
were  placed  upon  the  poll,  and  it  would  not  be  material  to 
learn  the  exact  process.  His  account  of  the  matter  is  that 
he  and  another  man  named  Ellis,  two  foreigners  who  were 
casually  in  that  part  of  the  country,  and  who  could  read  and 
write,  were  prevailed  upon  to  receive  lists  of  names  and  of 
qualifications,  and  go  with  them  to  the  poll  : that  they 
were  admitted  into  the  room  where  the  poll  was  being  taken  : 
and  that,  taking  advantage  of  such  times  as  there  happened 
to  be  when  there  were  no  persons  on  the  outside  giving  their 
votes  through  an  open  place  in  the  window,  they  went  through 
the  farce  of  calling  out  the  names  in  succession  as  rapidly  as 
they  could,  which  being  unobjected  to  were  written  down  in 
the  poll  book  by  the  clerk  as  the  names  of  actual  bona  fide 
voters  to  the  large  number  we  have  mentioned.  That  all 
this  is  not  a fiction  of  the  witness  Bedell  is  sufficiently  plain, 
for  these  votes  of  persons  whom  nobody  knows  at  all  still 
appear  on  the  roll.  They  were  added  up  with  the  other  10 
or  50  which  had  been  duly  taken,  and  the  poll  book  thus 
showing  about  390  votes  in  favour  of  Mr.  Fellowes  was 
without  delay  forwarded  to  Mr.  Keays,  the  returning  officer ^ 
who,  reckoning  in  these  votes  with  the  others  which  had  been 
given  for  the  same  candidate  at  the  other  polling  places, 
found  that  they  placed  him  above  the  other  candidate  Mr. 
Loux,  and  he  was  accordingly  returned  as  duly  elected,  upon 
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which  return  he  took  his  seat,  and  sat  as  the  representative 
of  the  county  of  Russell. 

Then,  as  to  there  being  a total  want  of  corroborating  evi- 
dence to  connect  the  several  defendants  with  this  transaction, 
if  we  could  truly  hold  that  there  was  no  such  evidence,  and 
that  all  rested  solely  on  Bedell’s  testimony,  then  the  objec- 
tion would  apply  that  the  defendants  had  been  convicted 
soleiy  upon  the  evidence  of  a man  who  by  his  own  account 
was  an  accomplice  in  the  crime,  and  whose  character 
is  shewn  to  be  such  as  to  make  him  wholly  unworthy  oi 
belief.  The  appeal  to  the  court  for  a new  trial  on  such  a 
ground  would  be  strong.  Whether  it  should  be  considered 
irresistible  or  not  is  unnecessary  to  say  ; each  case  must 
depend  on  its  own  circumstances.  If  there  had  been  nothing 
but  Bedell's  evidence  to  connect  any  of  these  defendants 
with  the  fraud,  it  might  have  been  thought  by  us  proper  to 
grant  a new  trial  as  to  all.  If  there  had  been  evidence  from 
other  sources  against  one  or  more  of  the  defendants,  but  no 
evidence  whatever  but  Bedell’s  against  some  one  or  others 
of  them,  then  we  might  have  thought  it  right  to  grant  relief 
by  a new  trial  to  those  against  whom  there  was  no  corrobo- 
rating testimony,  which,  however,  could  only  have  been 
done  by  granting  a new  trial  to  all,  in  order  that  the  whole 
case  should  be  tried  as  at  first.  Such  is  the  established 
practice  in  criminal  cases  where  all  the  defendants  have 
been  convicted,  and  it  is  found  that  one  or  more  of  them 
have  a just  claim  to  a new  trial. 

But  we  must  consider  whether  it  can  be  said  with  any 
propriety  that  there  was  no  corroborating  testimony  against 
the  defendants,  or  in  the  case  of  any  of  them.  First,  as 
regards  the  defendant  Fellowes,  he  was  the  person  whose 
return  was  procured  by  the  contrivance  complained  of.  O11 
the  Sunday  thatintervened  between  the  two  days  of  polling  he 
came  to  the  polling  place  in  Cambridge,  and  was  there 
throughout  that  day  in  the  house  of  Martin  Casselman, 
within  a few  yards  of  the  place  where  the  votes  were  taken. 
There  is  no  evidence  that  he  was  seen  in  the  polling  room, 
but  he  could  easily  communicate  with  any  of  the  other 
defendants.  The  jury  would  naturally  consider  whether  it 
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is  credible  that  he  came  there  for  no  purpose,  and  that  he 
took  no  interest  in  and  received  no  communication  as  to  the 
state  of  the  poll,  or  what  was  going  on.  He  left  a few  hours 
after  the  poll  was  closed,  and  went  in  company  with  the 
bearer  of  the  poll  book  to  the  place  where  the  returning 
officer  was  to  be  found,  where  the  results  of  the  several 
elections  were  to  be  compared,  and  where  the  issue  was  to 
be  proclaimed.  It  is  quite  incredible  that  he  could  have 
believed  347  votes  had  been  polled  in  Cambridge  in  the 
afternoon  of  the  second  day,  and  that  the  poll  book  was 
worthy  of  any  credit  as  a record  of  votes  honestly  and 
actually  given.  It  is  plain  in  what  has  been  placed  before 
us  that  he  knew  this  could  not  be  so,  and  he  acquiesced 
silently,  as  it  seems,  in  the  return.  There  are  other  circum- 
stances in  the  evidence  respecting  the  conduct  of  Mr.  Fel- 
lowes  after  the  transaction  had  been  exposed,  and  an  enquiry 
had  begun  to  be  made  respecting  it,  which  we  need  not  now 
advert  to,  but  which  were  proved  at  the  trial,  and  could  not 
but  have  weight  in  leading  to  the  conclusion  that  he  was  con- 
curring in  what  was  done,  though  it  is  true  that  Bedell 
alone  gave  any  evidence  at  the  trial  of  any  particular  act  of 
this  defendant  before  the  close  of  the  poll  in  promotion  of 
the  object  of  the  illegal  combination. 

Then,  as  regards  the  second  defendant,  Crysler.  He  was 
a deputy-returning-officer,  holding  the  election  at  Cambridge. 
He  ought  to  have  seen  and  known,  and  must  be  supposed  to 
have  seen  and  known, how  these  votes  got  upon  the  poll  book. 
* He  was  the  town  clerk  of  Cambridge,  and  could  hardly  but 
have  a general  knowledge  of  the  resident  inhabitants.  It 
has  been  in  no  manner  attempted  to  be  shown  on  his  part 
that  the  347  names,  or  any  portion  of  them  worth  mention- 
ing, came  forward  as  voters  should,  and  openly  tendered 
their  votes,  so  as  to  account  for  the  appearance  of  their  names 
on  the  poll  book.  If  they  were  not  taken  down  and  entered 
as  Bedell  stated  they  were,  it  is  not  shewn  by  what  other 
process  they  found  their  way  there,  though  if  there  had 
been  any  honesty  in  the  matter,  it  could  have  been  easity 
shewn.  In  Crysler’s  affidavit  I observe  he  swears  that  he 
had  no  names  returned  in  the  poll  book  except  such  as  gave 
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their  votes,  which  is  so  far  a confirmation  of  Bedell’s  state- 
ment, as  it  serves  to  shew  that  a form  of  some  kind  was 
gone  through  of  calling  out  names  to  give  the  semblance  of 
the  reception  of  those  votes,  when  in  reality  the  whole  was 
a fraudulent  pretence.  If  317  persons  had  come  forward 
one  by  one,  and  voted  in  the  afternoon  of  Monday,  it  could 
easily  have  been  shewn  that  such  a proceeding  was  known 
and  observed  by  others  to  be  going  on.  The  defendant 
must  well  have  known,  that  if  the  great  number  of  names 
was  in  fact  called  out,  they  were  not  answered  by  the  differ- 
ent voters  themselves.  The  time  would  not  have  admitted 
it,  and  if  they  had  even  attempted  it  that  would  have  been 
known  to  a multitude  of  persons  who  could  afterwards  have 
proved  it.  No  one  can  doubt  that  the  defendant  Crysler 
well  knew  that  the  whole  was  a mockery,  and  yet  he  sub- 
scribed at  least  to  the  oath  in  proper  form,  that  the  votes 
had  been  properly  recorded  and  the  poll  book  duly  kept. 

The  same  remarks  apply  in  substance  to  the  third  defen- 
dant, John  Saxon  Casselman,  the  poll  clerk.  He  is  an 
inhabitant  of  the  township,  and  may  be  supposed  to  have 
somegeneral  knowledge  of  the  inhabitants  and  their  probable 
number.  If  the  317  voters  came  up  severally  and  gave 
their  votes,  as  the  poll  book  kept  by  him  imports,  he  must 
have  seen  and  known  it,  and  would  have  attempted  at  least  to 
give  some  evidence  of  it  upon  the  trial ; but  he  knows  well 
that  he  saw  nothing  of  the  kind,  and  that  he  lent  himself  to 
a most  dishonest  contrivance  to  defeat  the  election  law,  and 
grossly  abused  his  office  as  poll  clerk,  and  yet  he  afterwards  * 
subscribed  an  oath  that  so  far  as  he  knew  the  poll  had  been 
duly  taken,  which  of  course  means  that  the  election  had 
been  honestly  and  legally  conducted.  It  was  argued  before 
us  on  his  behalf,  that  his  duty  was  to  take  down  such  names 
as  the  deputy  returning  officer  directed  to  be  entered.  No 
doubt  it  was  the  decision  of  the  deputy  returning  officer  in 
regard  to  the  right  of  each  voter  that  must  govern  at  the 
time,  but  that  means  his  direction  and  decision  in  regard  to 
votes  actually  tendered  and  received  apparently  in  good 
faith,  not  that  the  poll  clerk  was  to  set  down  and  record  a 
hundred  or  a thousand  names  which  the  returning  officer  or 
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any  other  person  may  call  out  to  him,  when  it  must  have 
been  evident  that  no  such  persons  had  really  voted  or  pre- 
sented themselves  for  that  purpose. 

Of  the  remaining  defendant,  Martin  Casselman,  the  evi- 
dence that  was  given  by  Bedell  did  directly  implicate  him 
in  the  deceitful  contrivance  which  he  described ; but  apart 
from  the  evidence  it  was  proved  that  he  was  a zealous  agent 
of  Mr.  Fellowes  : that  he  was  desirous  to  keep  the  friends 
and  agents  of  Loux  out  of  the  polling  room  : that  he  was 
present  from  time  to  time  during  the  polling,  his  son 
being  the  poll  clerk  ; and  his  conduct  afterwards  shewed 
that  he  took  an  interest  in  what  was  taking  place  up  to  the 
time  of  the  final  return.  No  one  can  read  the  evidence  and 
doubt  that  he  was  well  aware  of  the  apparent  state  of  the 
poll  from  the  insertion  of  the  immense  number  of  voters 
near  the  close  of  it.  He  was  reeve  of  the  township,  and 
must  have  had  good  means  of  knowing  that  there  was  no 
truth  in  any  such  number  of  real  votes  having  been  received, 
or  of  any  such  number  of  voters  having  been  seen  at  or 
near  the  polling  place  ; and  yet  he  suffered  his  son  as  poll 
clerk  to  take  an  oath  (if  indeed  he  did  administer  an  oath  on 
the  occasion)  that  so  far  as  he  knew  the  poll  had  been  duly 
kept  and  the  votes  properly  recorded.  It  is  possible  no 
such  oath  was  in  fact  taken  before  him,  but  was  only  pre- 
tended to  be  taken,  but  if  so,  that  would  only  shew  still 
more  clearly  his  complicity  in  what  had  been  going  on. 

These  facts  are  independent  of  what  Mr.  Bedell  swears 
to,  and  are  strongly  corroborative  of  his  evidence.  That  he 
is  a witness  little  worthy  of  credit  from  his  character  no  one 
can  doubt.  No  respectable  man  could  have  acted  the  part 
which  he  declares  he  did  act  in  this  matter,  but  that  may 
be  said  in  regard  to  accomplices  generally.  Still  the  law 
admits  them  as  witnesses,  and  the  jury  are  to  judge  of  their 
evidence  in  connexion  with  the  other  evidence,  and  to  form 
their  conclusion  upon  their  view  of  the  whole  case. 

In  regard  to  the  alleged  conspiracy,  it  was  clearly  un- 
necessary to  prove  that  these  four  defendants,  or  any  two  of 
them,  actually  met  together  and  concerted  such  a proceeding 
as  appears  to  have  been  carried  out.  That  they  did  combine 
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and  conspire  to  effect  by  fraud  the  return  of  Mr.  Fellowes 
may  be  inferred  from  all  the  circumstances:  and  if  the 
jury  were  satisfied  from  their  conduct,  either  together  or 
severally,  that  they  were  acting  in  concert,  then  they  were 
right  in  looking  upon  the  conspiracy  as  proved.  The  law  in 
this  respect  was  correctly  stated  to  the  jury  by  the  learned 
judge,  whose  report  of  the  evidence  and  of  his  charge  we 
have  carefully  considered.  And  it  is  material  we  should 
state,  that  having  had  the  best  opportunity  of  judging  of 
the  truth  of  the  testimony  from  presiding  at  the  trial,  he 
does  not  report  to  us  that  he  is  dissatisfied  with  the  verdict. 
It  would  be  doing  what  is  very  unusual  in  a criminal  case, 
and  especially  of  this  description,  to  grant  a new  trial  upon 
the  evidence  under  such  circumstances,  though  if  we  could 
hold  that  the  verdict  was  rendered  in  any  respect  contrary 
to  law  the  concurrence  of  the  judge  who  tried  the  cause  in 
the  finding  of  the  jury  ought  to  have  no  weight  with  us, 
and  would  have  none. 

For  the  reasons  we  have  stated  we  decline  to  grant  the 
rule  moved  for. 

Rule  refused. 


Couse  v.  Cline. 

Landlord  and  Tenant — Expiration  of  landlord's  interest — Payment  of  rent 
afterwards  with  knowledge — Ejectment. 

The  plaintiff  holding  a lease  under  the  Crown,  which  expired  in  1854,  exe- 
cuted a lease  to  defendant  for  six  years  from  the  1st  of  April,  1845.  After 
the  expiration  of  his  term  he  continued  in  possession,  and  paid  rent  as  be- 
fore, up  to  and  for  1857,  though,  as  the  jury  found,  he  was  aware  in  1856 
that  the  plaintiff’s  term  under  his  lease  from  the  Crown  had  ceased. 

Held , that  the  plaintiff  was  entitled  to  recover. 

Ejectment  for  the  south  halves  of  lots  18  and  14  in  the 
sixth  concession  of  Clinton. 

At  the  trial,  at  Niagara,  before  Robinson , C.  J.,  it  appeared 
the  Crown  leased  the  south  half  of  lot  14  to  the  plaintiff, 
Couse,  to  hold  for  twenty-one  years  from  the  24th  of  June, 
1833 ; and  leased  the  south  half  of  lot  13  to  one  Meyer  for 
twenty-one  years  from  the  25th  of  December,  1833,  which 
term  came  by  assignment  to  the  plaintiff. 

On  the  11th  of  March,  1845,  the  plaintiff  holding  both 
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terms,  leased  both  half  lots  to  the  defendant  for  six  years 
from  the  1st  of  April,  1845,  for  certain  proportions  of  the 
crops  to  be  delivered  yearly  as  rent. 

The  defendant  entered  and  enjoyed  under  his  lease  to  the 
end  of  the  six  years,  and  had  continued  in  possession  from 
thence  to  the  time  of  the  trial,  without  any  new  or  other 
agreement  having  been  made  between  him  and  the  plaintiff, 
and  up  to  and  for  the  year  1857  the  defendant  had  paid 
rent  in  kind,  in  the  manner  specified  in  his  former  lease. 

Before  commencing  this  action  the  plaintiff  gave  notice 
to  the  defendant  to  quit  possession. 

The  plaintiff  gave  notice  of  claim  only  as  landlord,  stat- 
ing that  he  had  made  a lease  to  the  defendant  which  had 
expired. 

The  defendant  in  his  notice  of  claim  set  up  no  title  in 
himself,  but  denying  the  title  of  the  plaintiff,  asserted  that 
the  title  which  the  plaintiff  held  when  he  leased  to  the  de- 
fendant had  expired  long  before  the  commencement  of  this 
suit ; namely,  on  the  1st  of  May,  1851. 

At  the  trial  the  plaintiff  contended  that  he  could  recover 
against  the  defendant,  although  the  interest  which  he  had 
held  in  1845,  when  he  leased  to  the  defendant,  had  expired, 
because  the  defendant,  while  he  continued  to  hold  under 
him,  as  he  contended  he  did  from  year  to  year  after  the  1st 
of  April,  1851,  under  the  terms  of  the  old  lease,  knew  that 
the  plaintiff’s  term  had  expired.  The  defendant  denied 
that  he  had  such  knowledge,  and  the  learned  Chief  Justice 
received  evidence  upon  that  point. 

There  was  no  proof  of  any  rent  being  paid  after  1857, 
and  it  was  understood  to  be  admitted  that  there  never  had 
been. 

Upon  the  evidence  given  to  them,  the  jury  found  that 
the  defendant  did  know  in  1856  that  Couse’s  leases  from 
the  Crown  had  expired. 

A verdict  was  directed  for  the  defendant,  reserving  leave 
to  the  plaintiff  to  move  to  have  a verdict  entered  for  him 
upon  the  evidence,  if  the  court  should  think  he  was  entitled 
to  recover. 
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Cameron,  Q.  C.,  obtained  a rule  nisi,  accordingly,  citing 
Fenner  v.  Duplock,  2 Bing.  10  ; England  dem.  Syburn  v. 
Slade,  4 T.  R.  682. 

O'Reilly,  Q.  C.,  shewed  cause,  and  cited  Doe  Strode  v. 
Seaton,  2 Cr.  M.  & R,  728  ; Neave  v.  Moss,  1 Bing.  360  ; 
Downs  v.  Cooper,  2 Q.  B.  256  ; Claridge  v.  Mackenzie,  4 
M.  & G.  143. 


Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Although  it  seemed  otherwise  to  me  at  the  trial,  our 
opinion  now  is  that  the  plaintiff  is  entitled  to  recover. 

We  are  to  take  it  that  the  defendant  knew  in  1856  that 
the  plaintiff’s  interest  under  his  leases  from  the  Crown  had 
expired,  as  it  had  in  fact  before  the  year  185o.  Then  we 
are  to  consider  that  the  defendant’s  written  lease  from  the 
plaintiff  expired  in  April,  1851,  but  the  defendant  neverthe- 
less continued  ever  since  in  possession,  paying  rent  accord- 
ing to  the  terms  of  the  expired  lease  to  the  end  of  1857 ; 
but  no  rent  since.  The  effect  of  this  was  to  place  the  defend- 
ant in  the  position  of  tenant  from  year  to  year  on  the  terms 
of  the  old  lease,  until  the  tenancy  should  be  put  an  end  to 
by  notice.  Having  received  notice  to  quit,  he  was  an  over- 
holding tenant  at  the  time  of  this  action  brought,  and  an 
overholding  tenant,  whose  last  year’s  tenancy  commenced 
from  April,  1857,  at  which  time  he  knew  that  the  plaintiff, 
from  whom  he  had  taken  the  place,  no  longer  held  any  legal 
interest.  So  that  this  is  not  the  case  of  a landlord’s  interest 
expiring  after  he  made  the  lease,  if  we  consider  that  the 
tenant  was  in  possession  in  each  year  after  1854  as  under  a 
new  lease  for  a year,  for  the  position  of  the  landlord  in  that 
respect  had  not  changed ; and  it  seems  to  us  that  the  ten- 
ant is  in  the  same  situation  as  any  overholding  tenant  would 
be,  who  when  he  is  required  to  leave  attempts  to  set  up  as 
a defence  that  the  landlord  has  no  right  to  turn  him  out 
because  he  had  no  right  to  put  him  in.  That  line  of  de- 
fence, as  a general  rule,  is  not  permitted  to  an  overholding 
tenant.  By  paying  rent  in  and  for  1857,  the  tenant  ac- 
knowledged the  right  of  the  plaintiff  as  landlord,  and  noth- 
ing had  happened  afterwards  to  make  any  change  in  the 
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landlords  interest.  Nothing  had  occurred  since  the  defend- 
ant took  the  place,  except  what  the  defendant  knew  in  1856, 
and  yet  in  1857  he  became  and  was  the  tenant  for  a year 
of  the  same  landlord,  who  is  now  no  more  without  legal  in- 
terest in  the  land  than  he  was  in  1856. 

It  seems,  therefore,  in  principle,  not  to  be  different  from 
the  case  of  any  one  who  should  take  a lease  from  a squatter, 
and  such  a tenant  cannot  refuse  to  go  out  on  the  ground 
that  there  was  no  right  to  lease  to  him.  He  must  first  give 
up  the  possession. 

We  think  Fenner  v.  Duplock  (2  Bing.  10)  fairly  decides 
this  case  in  favour  of  the  plaintiff,  and  the  case  of  Claridge 
v.  Mackenzie,  (4  M.  & Gr.  143,)  which  was  cited  on  the 
argument  for  the  defendant,  is  not  applicable  when  the  facts 
are  considered,  for  in  that  case,  besides  other  points  of  dif- 
ference, the  tenant  had  not  been  put  into  possession  by  the 
party  whose  right  to  turn  him  out  he  was  disputing.  It  is 
material,  too,  that  in  such  cases  as  this,  of  Crown  leases,  the 
lessee  of  the  Crown  has  often  conditions  in  his  favour  as  to 
right  of  renewal,  and  of  preemption,  and  it  may  be  import- 
ant, therefore,  that  he  should  be  allowed  to  regain  the 
possession  which  he  held  as  such  lessee. 

In  our  opinion,  the  rule  to  enter  a verdict  for  the  plain- 
tiff should  be  made  absolute. 


Rule  absolute. 
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The  Streetsville  Plank  Road  Company  v.  The  Corpo- 
ration of  the  Village  of  Streetsville. 

Streetsville  Plank  Road  Company — 10  and  1 1 Vic. , ch.  95,  sec.  20 — Right  to 

statute  labour. 

The  plaintiffs,  a plank  road  company,  were  incorporated  by  the  io  & II  Vic., 
ch.  95,  which  authorized  them  to  make  a road  from  the  town  of  Streets- 
ville to  different  points  specified,  and  enacted  that  they  should  have  the 
right  to  claim  the  statute  labour,  by  commutation  or  otherwise,  to  the  ex- 
tent of  one  half  concession  on  each  side  of  their  road,  and  to  collect  it  from 
the  persons  liable.  The  village  of  Streetsville  was  within  one  half  concession 
of  the  plaintiff's  road,  which  ran  through  it,  and  was  incorporated  in  1857. 
In  1858,  the  village  council  imposed  and  collected  a rate,  of  which  a cer- 
tain sum  was  for  commutation  of  statute  labour. 

Held , that  the  plaintiffs  were  entitled  to  recover  from  defendants  as  money 
had  and  received  so  much  of  this  sum  as  was  received  in  respect  of  persons 
or  property  forming  no  part  of  the  town  of  Streetsville  mentioned  in  the 
plaintiffs’  act  of  incorporation,  but  within  half  a concession  on  each  side  o i 
their  road. 

This  was  an  action  on  the  common  counts  for  money  had 
and  received ; and  by  consent  of  the  parties,  and  by  the 
order  of  the  honourable  Mr.  Justice  Hagarty , the  following 
case  was  stated  for  the  opinion  of  the  court : 

CASE. 

The  plaintiffs  were  incorporated  by  statute  10  & 11  Vic., 
ch.  95,  by  the  20th  section  of  which  it  is  enacted,  “ that 
the  said  company”  (meaning  the  plaintiffs)  “ shall  have  the 
liberty  to  claim  the  statute  labour,  by  commutation  or  other- 
wise, to  the  extent  of  one  half  concession  on  each  side  of 
“ the  said  line  of  road,”  (meaning  the  road  of  the  plaintiffs,) 
“ which  the  company  are  authorised  to  demand,  receive, 
and  collect  from  the  inhabitants  residing  thereon,  being 
liable  by  law  to  perform  the  same.”  The  statute  13  and 
14  Vic.,  ch.  66,  repeals  all  previous  acts  requiring  the  per- 
formance of  statute  labour,  and  by  ch.  67  of  the  same  ses- 
sion provision  was  made  for  regulating  and  enforcing  the 
performance  of  such  labour ; this  latter  statute  was,  how- 
ever, repealed  by  16  Vic.,  ch.  182,  which  regulated  the  law 
on  the  subject  of  statute  labour  at  the  time  of  the  incor- 
poration of  the  defendants  as  hereinafter  mentioned. 

The  village  of  Streetsville,  at  the  time  of  the  passing  of 
the  plaintiffs’  act  of  incorporation,  and  up  to  the  time  of  its 
being  set  apart  as  an  incorporated  village,  as  presently  men- 
tioned, formed  part  of  the  township  of  Toronto,  and  lies 
within  one  half  concession  on  each  side  of  the  Streetsville 
plank  road,  (the  plaintiffs’  road,)  which  runs  through  the 
said  village. 
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On  the  26th  of  November,  1857,  his  Excellency  the 
Governor- General  by  proclamation  set  apart  the  village  of 
Streetsville  as  an  incorporated  village  under  the  provisions 
of  the  municipal  acts  in  that  behalf.  This  incorporation 
was  confirmed  by  the  statute  22  Vic.,  ch.  47,  by  which 
Streetsville  is  declared  to  have  been  from  the  date  of  such 
proclamation  an  incorporated  village,  with  such  powers  and 
privileges  as  were  then  or  should  thereafter  be  conferred  on 
incorporated  villages  in  Upper  Canada. 

In  the  year  1858,  and  after  the  incorporation  of  the  vil- 
lage, the  municipal  council  of  the  village  proceeded  to  make 
an  assessment  according  to  law,  and  they  imposed  in  the 
regular  way  a rate  of  a certain  sum  in  the  pound  on  the 
taxable  property  of  the  inhabitants,  as  also  the  sum  of  ten 
shillings  upon  each  of  the  male  inhabitants  between  the  ages 
of  21  and  60  years,  who  were  not  assessed  on  the  assessment 
roll  of  the  village,  or  if  being  assessed  whose  taxes  did  not 
amount  to  ten  shillings  currency,  which  sums  were  collected 
in  the  same  manner  as  the  other  local  taxes  for  the  use  of 
the  corporation  of  the  place,  and  all  the  taxes  so  collected 
were  not  more  than  was  necessary  for  the  purposes  of  the 
corporation  during  the  then  current  year. 

The  amount  received  by  the  village  corporation  from  the 
last  mentioned  source,  (namely,  the  ten  shillings  from  per- 
sons between  the  ages  of  21  and  60  years,  who  were  not 
otherwise  assessed  or  whose  taxes  did  not  amount  to  ten 
shillings  currency,)  was  in  the  said  year  1858,  £13  15s. 
currency,  and  for  this  sum  the  plaintiffs  now  bring  their 
action,  claiming  it  as  commutation  of  statute  labour.  The 
said  taxes  for  1858,  were  assessed  and  collected  prior  to  the 
coming  into  operation  of  the  municipal  act  22  Vic.,  ch.  99. 

The  questions  for  the  opinion  of  the  court  are  : 

First — Whether  the  plaintiffs  are  entitled  to  statute 
labour,  or  money  in  commutation  of  statute  labour,  from 
the  inhabitants  of  incorporated  villages  in  respect  of  their 
property  situate  within  the  limits  of  such  village  corpo- 
ration, and  from  inhabitants  of  such  incorporated  villages 
between  the  ages  of  21  and  60,  who  are  not  otherwise 
assessed,  or  whose  taxes  do  not  amount  to  ten  shillings 
currency. 

Second — And,  if  the  plaintiffs  are  so  entitled  to  statute 
labour  and  commutation  money  from  the  inhabitants  of  such 
incorporated  villages,  then  whether  the  plaintiffs  can  recover 
as  against  the  defendants  the  said  amount  of  £13  15s.  so 
collected  and  received  by  them  as  such  corporation,  under 
the  above  circumstances. 
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If  the  court  shall  be  of  opinion  in  the  affirmative  of  both 
questions,  then  judgment  shall  be  entered  for  the  plaintiffs, 
for  the  said  sum  of  £13  15s.  and  costs  of  suit. 

If  the  court  shall  not  be  of  opinion  in  the  affirmative  of 
both  questions,  then  judgment  with  costs  of  defence,  shall 
be  entered  for  the  defendants. 

Cameron,  Q.  C.,  for  the  plaintiffs. 

James  Paterson  for  the  defendants. 

Robinson,  C.  J.,  delivered  the  opinion  of  the  court. 

.The  question  raised  in  this  case  cannot  be  affected  by  any 
provision  in  the  present  municipal  act,  because  that  did  not 
come  into  force  till  the  1st  of  December,  1858.  It  is 
governed  by  the  10  & 11  Vic.,  ch.  95,  sec.  20,  and 
16  Vic.,  ch.  182,  and  by  any  thing  that  there  may  be  bear- 
ing upon  it  in  the  municipal  acts  in  force  up  to  the  1st  of 
December,  1858. 

The  20th  section  of  the  statute  10  & 11  Vic.,  ch.  95,  vested 
a valuable  right  in  the  company,  which  we  must  look  upon 
as  a part  of  the  consideration  which  induced  them  to  venture 
upon  the  undertaking,  and  we  may  assume  that  it  was 
intended  to  be  a permanent  right  as  well  in  this  particular 
part  of  the  line  of  road  between  Streets vi lie  and  Port  Credit 
as  in  any  other.  The  taking  the  privilege  from  the  com- 
pany, therefore,  after  they  had  been  at  the  expense  of 
making  the  road,  and  while  they  still  have  to  keep  it  in 
repair,  giving  them  no  equivalent  for  it,  would  be  an  evident 
injustice,  and  we  ought  not  to  give  such  an  effect  to  any 
statute  passed  since,  unless  its  enactments  clearly  shew  that 
to  have  been  the  intention  of  the  legislature. 

•We  do  not  find  anything  in  the  statutes  that  bears  on  the 
question,  besides  what  is  contained  in  the  10  & 11  Vic.,  ch. 
95,  secs.  2,  9,  20  and  40;  16  Vic.,  ch.  181,  sec.  16  ; and  16 
Vic.,  ch.  182,  sec.  35  ; and  we  see  nothing  in  these  that  shews 
us  that  the  legislature  meant  to  authorize  the  village  to  take 
to  itself,  contrary  to  10  & 11  Vic.,  ch.  95,  sec.  20,  any  statute 
labour,  whether  commuted  or  otherwise,  from  the  in- 
habitants living  within  the  limits  mentioned  in  the  clause 
referred  to.  That  statute  labour  must  continue  to  be  avail- 
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able  to  the  company,  until  it  has  been  otherwise  clearly 
appropriated,  and  though  the  incorporated  villages  are  bound 
to  keep  the  streets  in  repair,  still  they  have  ample  power  to 
impose  taxes  for  that  purpose. 

The  council,  it  appears,  have  got  into  their  hands  money 
which  the  plaintiffs  have  a legal  right  to,  and  an  action  will 
lie  for  it,  as  it  will  lie  by  a public  officer  for  his  fees  which 
have  been  illegally  received  by  another.  In  section  20  is 
a continuing  provision  applying  to  the  time  being,  and  if  the 
tax  were  otherwise  appropriated  generally,  yet  this  statute 
labour  would  be  excepted  unless  specially  referred  to,  just  as 
where  one  makes  a grant  of  all  his  lands,  those  lands  are 
excepted  which  he  had  before  granted  to  others. 

We  were  about  to  give  judgment  last  term  in  this  case, 
disposing  of  it  according  to  the  opinion  which  we  have  just 
expressed,  when  it  struck  us  that  although  it  is  stated  in  the 
case  submitted  to  us,  that  the  Streets ville  plank  road  passes 
through  the  village  of  Streets  ville,  yet  in  fact  the  statute  10 
and  11  Vic.,  ch.  95,  sec.  2,  only  authorizes  the  company  to 
make  a road  from  Streetsville  to  Port  Credit ; and  to  extend 
it  from  Streetsville  to  a certain  part  of  Chinguacousy  which 
is  in  the  opposite  direction  from  Streetsville. 

This  description  of  the  proposed  road,  in  two  directions 
from  Streetsville,  both  ways,  excludes  Streetsville  itself,  or 
at  least  such  part  of  the  present  incorporated  village  as  then 
formed  what  in  the  act  is  called  the  town  of  Streetsville, 
which  the  legislature,  it  is  clear,  did  not  intend  the  company 
to  interfere  with. 

We  were  not  informed  of  any  subsequent  enactment  which 
has  made  a change  in  that  respect,  and  therefore  our  judg- 
ment must  be  applied  with  this  qualification,  that  it  can  only 
determine  the  question  so  far  as  regains  the  right  to  commu- 
tation money  for  statute  labour,  which  has  been  received  in 
respect  of  property  or  persons  within  such  part  of  the  pre- 
sent incorporated  village  of  Streetsville,  as  formed  no  part 
of  the  “ Town  of  Streetsville,”  mentioned  in  the  statute  10 
and  11  Vic.,  ch.  95,  at  the  time  of  the  passing  of  that  act, 
though  otherwise  within  the  20th  clause  of  that  act. 

Judgment  for  the  plaintiffs. 
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May  and  Rutledge  v.  Howland,  Fitch,  and  Webb. 

Interpleader — Verdict  for  clabnant — Subsequent  action  by  him  against  execution 
plaintiffs — Excessive  damages — Form  of  declaration. 

The  goods  of  one  L.  having  been  seized  under  an  execution  at  the  suit  of 
defendants,  were  claimed  by  the  plaintiffs,  and  upon  the  sheriffs  appli- 
cation a feigned  issue  was  ordered,  which  directed  that  no  action  should 
be  brought  against  the  sheriff,  but  expressly  excepted  any  claim  which 
either  the  execution  plaintiffs  or  the  claimants  might  have  against  each 
other.  This  issue  having  been  decided  in  the  plaintiffs’  favour,  they 
brought  an  action  against  the  defendants  (the  execution  creditors)  for 
the  acts  of  the  sheriff  in  entering  and  excluding  them  for  two  months 
from  possession  of  the  foundry  where  the  goods  were,  and  for  stopping 
the  work  and  preventing  them  from  selling  seme  of  the  articles  which 
were  being  manufactured.  The  jury  gave  $50  for  the  first  cause  of 
action,  and  $300  for  the  second. 

Held , that  the  action  would  lie,  and  that  the  damages  were  not  excessive. 
Held , also,  that  the  defendants  having  pleaded  to  the  declaration  as  con- 
taining two  separate  counts,  could  not  afterwards  object  that  there  was 
but  one. 

The  declaration  alleged  that  the  defendant  broke  and 
entered  certain  lands  of  the  plaintiffs,  situate,  &c.,  and  also 
seized  and  took  down  goods  and  chattels  of  the  plaintiffs, 
to  wit,  &c.,  and  carried  away  the  same,  and  converted  and 
disposed  thereof  to  their  own  use,  and  likewise  wrongfully 
seized  and  kept  possession  of,  and  deprived  the  plaintiffs  of 
the  use  and  possession  of,  their  goods  and  chattels  of  the 
same  kind  and  nature  and  value  as  the  foregoing  goods  and 
chattels,  and  wrongfully  detained  and  kept  possession  of  the 
same  for  eight  months,  by  means  whereof  the  plaintiffs  were 
greatly  disturbed  in  the  possession  of  the  said  premises,  and 
prevented  from  carrying  on  their  business,  &c. 

Pleas — 1st.  Not  guilty.  2nd.  To  the  first  count,  deny- 
ing the  plaintiffs’  title  to  the  close.  3rd.  To  the  first  count, 
leave  and  license.  4th.  To  the  second  count,  denying  the 
plaintiffs’  property  in  the  goods.  5th.  To  the  second  count, 
leave  and  license. 

At  the  trial  at  Toronto,  before  Draper,  C.  J.,  it  appeared 
that  the  defendants  in  this  action,  Howland,  Fitch,  and 
Webb,  had  obtained  judgment  against  one  Ira  Lefler,  and 
Lefler’s  goods  being  seized  under  an  execution  issued  upon 
that  judgment,  May  and  Rutledge,  the  plaintiffs  in  this  suit, 
claimed  them,  and  on  the  2nd  of  March,  1859,  the  sheriff 
having  moved  under  the  Interpleader  Act,  an  order  was 
made  in  the  usual  form  for  an  issue  to  be  made  up  and  tried, 
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in  whicli  May  and  Rutledge  should  be  plaintiffs,  and  How- 
land & Co.  defendants,  to  try  the  property  of  the  plaintiffs 
in  the  goods.  The  interpleader  order  directed  that  without 
barring  any  claim  which  either  the  execution  plaintiffs 
or  the  claimants  might  then  have  either  at  law  or  in 
equity  against  each  other,  no  action  should  be  brought 
against  the  sheriff  for  and  in  respect  of  the  goods  and 
chattels. 

The  interpleader  issue  having  been  determined  in  favour 
of  the  claimants,  who  had  obtained  possession  of  the  goods 
in  the  meantime  from  the  sheriff,  by  giving  security  in  the 
terms  of  the  order,  this  action  was  brought  by  them  to 
recover  damages  which  they  had  sustained  by  their  premises 
having  been  entered,  and  the  goods  seized  at  the  instance 
of  the  defendants  upon  their  execution. 

The  premises  belonged  to  Lefler,  who  had  carried  on  the 
business  of  an  iron-founder  there  up  to  January,  1858,  when 
he  mortgaged  the  stock  in  the  foundry  to  one  Lawrence  for 
a debt  due  to  him,  but  continued  in  possession  of  the  foundry 
and  of  the  goods  mortgaged,  till  Lawrence  entered  into  pos- 
session under  his  mortgage  in  October  or  November,  1858  ; 
and  in  January,  1859,  Lawrence  had  the  goods  sold  by 
public  auction,  when  they  were  bought  by  the  present 
plaintiffs,  May  and  Rutledge.  It  was  under  this  title  that 
they  made  this  claim,  which  in  the  interpleader  suit  was 
decided  in  their  favour. 

The  jury  took  a verdict  for  the  plaintiff  for  $50  damages 
on  the  first  count,  and  $300  damages  on  the  second  count. 

McMichael,  for  the  defendants,  moved  for  a new  trial 
on  the  law  and  evidence,  and  for  misdirection,  in  holding 
that  this  action  would  lie,  notwithstanding  an  interpleader 
order  that  had  been  made  in  consequence  of  the  seizure  of 
the  goods,  and  in  ruling  that  substantial  damages  might  be 
recovered  for  detention  of  the  goods  which  were  not  in  use  ; 
and  that  the  rent  of  the  premises  could  be  given  in  evidence. 
Also,  for  admitting  improperly  evidence  of  prospective 
damages ; and  for  excessive  damages ; and  because  the  de- 
claration containing  only  one  count,  and  no  evidence  of  a 
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trespass  to  real  property  having  been  given,  damages  for 
injury  to  goods  could  not  be  given  as  matter  of  aggravation. 
He  cited  Carpenter  v.  Pearce,  27  L.  J.  Ex.  148  ; Winter  v. 
Bartholomew,  11  Ex.  704;  Cater  v.  Chignell,  15  Q.  B.  217  ; 
Cotton  v.  Stokes,  10  U.  C.  B.  262 ; Tinkler  v.  Hilder,  4 Ex. 
187 ; Hollier  v.  Laurie,  3 C.  B.  334  ; Abbott  v.  Richards,  15 
M.  & W.  194. 

Burns  shewed  cause,  and  cited  Stokes  v.  Eaton,  3 C.  P., 
267 ; Barclay  v.  Adair,  7 C.  P.,  157. 

Robinson,  C.  J. — Upon  the  trial  of  this  suit  the  plaintiffs 
endeavoured  to  support  a claim  for  large  damages,  first,  by 
reason  of  the  entry  into  the  premises  by  the  sheriff,  under 
the  fi.  fa.  in  favour  of  the  defendants  against  Lefler,  and 
stopping  the  business  which  they  alleged  they  were  then 
carrying  on  in  the  foundry  under  the  direction  of  Lefler, 
whom  they  employed.  The  premises  had  been  shut  up  by 
the  sheriff  for  about  two  months  after  the  seizure. 

If  the  jury  had  adopted  the  calculation  of  damages  sub- 
mitted to  them  on  the  part  of  the  plaintiffs,  of  the  profits 
they  might  have  made,  if  they  had  not  been  so  interrupted, 
it  is  plain  that  they  would  have  given  a verdict  for  several 
hundred  pounds.  But  the  learned  judge  discountenanced 
their  giving  damages  for  the  loss  of  probable  profits,  and 
the  jury  in  fact  gave  £12  10s.  only  for  the  injury  done  to 
the  plaintiffs  by  wrongfully  entering  the  premises,  while 
they  were  in  as  tenants  to  Lefler  at  the  rent  of  £12  10s.  a 
year,  and  excluding  them  from  possession  for  two  months. 
We  could  not  with  any  propriety  give  relief  against  those 
damages  as  excessive. 

Then  for  the  other  injury  complained  of,  namely,  the 
seizing  and  detaining  all  the  stock  in  trade  belonging  to  the 
plaintiffs,  which  included  machinery,  tools  and  materials, 
and  many  things  which  were  at  the  time  partly  finished, 
and  were  in  the  course  of  being  made  up ; the  jury  gave 
£75  damages,  to  which  I think  no  reasonable  objection  can 
be  urged  on  the  part  of  the  defendants. 

It  appears  to  me  that  the  defendants  can  in  no  respect 
complain  of  the  verdict.  It  is  plain  that  they  adopted  the 
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act  of  the  sheriff  in  entering  upon  the  premises  in  question, 
and  seizing  the  chattel  property  there,  as  if  it  belonged  to 
Lefler,  their  execution  debtor,  when  in  fact,  as  we  must  now 
conclude,  these  plaintiffs  were  at  the  time  the  real  owners. 
The  interpleader  order  only  restrained  actions  against  the 
sheriff,  but  left  the  claimants  at  liberty  to  sue  the  execution 
creditors  for  any  injury  done  to  their  property  by  the  wrong- 
ful acts  of  the  sheriff  committed  for  their  benefit,  and  at 
their  instance.  1 have  no  doubt  that  when  the  defendants 
authorised  and  supported  the  seizure  they  were  acting  under 
the  sincere  conviction  that  the  mortgage  to  Lawrence  was 
colourable,  and  that  the  subsequent  sale  of  the  goods  to  the 
plaintiffs  was  also  a scheme  to  maintain  Lefler  in  possession 
against  his  creditors,  and  to  give  him  an  opportunity  of 
carrying  on  the  business  without  molestation  for  his  own 
profit,  under  cover  of  a pretended  agency  for  these  plaintiffs. 
But  they  were  unable  to  prove  this  to  the  satisfaction  of  the 
jury,  and  what  has  followed  cannot  be  complained  of,  at 
least  not  with  effect. 

It  is  not  easy  to  determine  whether  the  declaration  con- 
tains one  count  or  two,  but  the  defendants  themselves 
pleaded  to  it  as  if  there  were  two  independent  counts,  and 
they  cannot  complain  that  the  plaintiffs  acquiesced  in  this 
view  of  it. 

The  entering  on  the  premises  was  clearly  illegal  if  the 
goods  did  not  then  belong  to  Lefler,  and  the  plaintiffs  had 
a right  to  claim  damages  for  that  as  well  as  for  taking  the 

McLean,  J — The  foundry  was  closed  by  the  sheriff’s 
officer,  and  continued  so  for  several  months,  so  that  the 
plaintiffs  were  deprived  of  the  use  of  the  building,  as  well 
as  of  the  stock  and  material  which  it  contained,  during  that 
period.  It  was  also  proved  that  they  were  deprived  of  the 
opportunity  of  selling  certain  agricultural  implements,  which 
they  had  purchased  with  the  rest  of  the  effects  when  they 
were  sold  at  public  auction  under  the  mortgage  which  cov- 
ered them,  made  by  Lefler. 

It  is  for  the  trespass  in  entering  the  foundry  that  the 
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plaintiffs  seek  to  recover  under  the  first  count  of  their  decla- 
ration, and  the  trespass  and  detention  of  the  goods,  and  the 
injuries  arising  therefrom,  form  the  ground  of  action  on  the 
second  count. 

The  defendants  contended  that  they  were  not  liable  for 
the  damages  arising  from  the  act  of  the  sheriff’s  officer  in 
seizing  the  goods  and  locking  up  the  premises  in  which  they 
were  contained,  and  that  the  fact  of  their  having  become 
parties  to  the  trial  of  an  interpleader  issue  for  the  purpose 
of  trying  the  validity  of  the  plaintiff’s  claim,  could  not  make 
them  trespassers.  This  argument  would  undoubtedly  hold 
good  in  behalf  of  the  defendants,  if  they  had  given  no  direc- 
tions, and  had  not  interfered  with  the  goods  after  their 
seizure  by  the  sheriff’s  officer.  They  might  have  abandoned 
their  claim  when  called  upon  to  interplead  or  to  have  their 
claim  barred.  They  chose  to  adhere  to  the  seizure,  and  took 
it  upon  themselves  to  establish  that  the  goods  were  Lefler’s, 
and  so  liable  to  be  sold  on  their  execution.  The  goods  were 
in  consequence  detained,  and  the  plaintiffs  kept  out  of  the 
use  of  them  for  several  months.  In  interpleading  the  de- 
fendants adopted  the  act  of  the  sheriff,  and  have  rendered 
themselves  liable  for  the  consequences.  Besides  this,  it  was 
shewn  that  on  several  occasions,  while  the  interpleader  suit 
was  pending,  some  of  the  defendants  went  to  the  premises 
and  gave  up  to  certain  claimants  articles  which  were  in  the 
foundry,  which  the  plaintiffs  did  not  claim,  and  which  were 
known  not  to  belong  to  Lefler.  This  fact  established  that 
the  goods  were  under  the  control  of  the  defendants,  and  that 
such  control  was  exercised  by  them,  and  if  the  plaintiffs 
sustained  an  injury  by  it  they  must  have  a right  to  recover 
the  amount  of  that  injury.  The  plaintiffs  might  have  had 
their  goods  delivered  up  to  them  by  paying  the  amount  of 
defendants’  claim  into  court,  or  by  giving  security  for  it  to 
the  satisfaction  of  the  sheriff ; but  this  they  might  have 
been  unable  to  do,  and  at  all  events  they  were  under  no  ob- 
ligation to  do  so.  By  the  interpleader  order  the  sheriff  was 
protected  from  any  suit  by  either  the  claimants  or  the 
execution  creditors,  and  the  defendants  assumed  his  respon- 
sibility when  they  came  forward  and  undertook  to  establish 
the  liability  of  the  goods  to  seizure  under  their  execution. 
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It  does  not  appear  to  me  that  the  damages  can  be  con- 
sidered as  excessive,  considering  the  evidence  given  by  the 
plaintiffs  as  to  the  actual  amount  of  injury.  Proof  of  payment 
of  rent  for  the  foundry  was  given,  not  as  a criterion  by  which 
damages  might  be  measured,  but  for  the  purpose  of  shewing 
that  the  plaintiffs  were  the  parties  entitled  to  claim  damages 
for  a trespass  in  entering  it.  More  damages  may  have  been 
given  on  the  last  count  than  necessary,  as  the  goods  were  all 
given  up  in  nearly  the  same  order  as  when  seized,  but  that 
was  a matter  for  the  jury,  and  the  amount  is  not  so  large  as 
to  justify  the  court  in  interfering  on  that  account. 

But  the  defendants  object  that  there  is  but  one  count  in 
the  declaration,  and  that  the  damages  to  the  goods  form  only 
a matter  of  aggravation  to  be  given  in  evidence  under  the 
first  count,  which  is  for  a trespass  to  lands. 

The  defendants  have  pleaded  to  two  counts,  and  the  trial 
proceeded  and  damages  have  been  awarded  on  two  counts  ; 
it  is  therefore  rather  too  late  to  urge  an  objection  arising 
from  the  want  of  some  technical  expression  to  shew  the 
commencement  of  the  second  count,  even  if  it  were  so,  but  I 
think  it  sufficiently  appears  by  the  declaration  that  the 
plaintiffs  are  proceeding  for  two  distinct  causes  of  action, 
the  first  for  trespass  to  lands,  and  the  second  for  trespass  to 
goods. 

On  these  grounds  I think  that  the  rule  for  a new  trial 
must  be  discharged. 

Burns,  J. — It  seems  to  me  all  right  that  the  plaintiffs 
should  recover.  I think  there  was  no  misdirection  in  the 
learned  Chief  Justice  of  the  Common  Pleas  telling  the  jury 
there  was  evidence  for  them  to  consider  the  question  of 
damages  in  respect  to  the  realty.  Suppose  the  goods  found 
there  were  liable  to  be  seized,  yet  the  sheriff  remaining  in 
possession  of  the  plaintiff’s  property,  and  keeping  them  out 
for  an  unreasonable  time,  would  of  itself  have  made  the 
sheriff  a trespasser.  Then  we  see  that  in  this  case  the  de- 
fendants adopted  the  sheriff’s  act,  and  joined  in  an  inter- 
pleader to  try  the  right  to  the  goods.  The  length  of  time 
which  the  sheriff  kept  the  plaintiffs  out  of  possession  of 
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the  buildings  might  occasion  them  damage,  and  the  amount 
of  damages  found  by  the  jury  is  moderate  enough  for  some 
sixty-five  da}^s. 

With  regard  to  the  point  whether  any  difficulty  is  present- 
ed by  the  circumstance  of  there  being  only  one  count  in  the 
declaration,  and  the  defendants  having  pleaded  to  it  as  if 
there  were  two  counts,  I do  not  think  the  defendants  can 
now  take  any  advantage  of  that,  if  indeed  there  ever  was  any 
thing  in  the  objection.  The  defendants  have  divided  their 
pleas  into  defences  to  first  and  second  counts,  but  we  see 
those  defences  are  intended  to  cover  the  plaintiffs’  claim 
separately  as  to  the  freehold  and  as  to  the  goods.  They 
might  have  pleaded  precisely  in  the  way  they  have  done  to 
the  whole  as  one  count,  separating  the  claim  in  respect  to 
the  trespass  to  the  freehold,  and  in  respect  of  the  goods.  I 
do  not  see  that  any  harm  is  done  by  the  defendants’  mistake, 
for  it  is  their  error,  and  if  it  were  necessary  we  might  now 
allow  the  plaintiffs  to  amend  by  adding  a few  words,  in  order 
to  make  the  declaration  read  as  if  there  were  two  counts 
instead  of  one,  but  it  does  not  appear  to  me  necessary. 

I see  no  misdirection  in  respect  of  what  the  learned  Chief 
Justice  told  the  jury  with  regard  to  the  measure  of  damages 
the  plaintiffs  were  entitled  to  for  the  loss  occasioned  to  the 
goods,  and  I do  not  see  that  any  improper  evidence  was 
received.  The  interpleader  issue  it  seems  has  been  decided 
in  the  plaintiffs’  favour,  and  therefore  the  right  of  property 
determined  on  that  issue,  but  still  we  see  the  defendants  have 
again  in  this  suit  denied  the  plaintiffs’  right  of  property. 
Upon  that  issue  the  plaintiffs  were  entitled  to  succeed  most 
certainly.  They  got  their  goods  back  after  a detention  of 
sixty-five  days,  upon  giving  security  under  the  interpleader 
order.  The  sheriff'  is  protected  by  that  order  from  being 
sued  by  the  plaintiffs,  but  that  does  not  interfere  with  the 
plaintiffs’  claim  against  those  who  set  the  sheriff  in  motion. 
Indeed  by  the  terms  of  the  order  the  plaintiffs’  rights  against 
the  defendants  are  expressly  reserved.  Had  the  defendants 
declined  to  accept  the  issue  offered  them,  and  disavowed  the 
act  of  the  sheriff  in  seizing  the  plaintiffs’  goods,  so  that  no 
other  order  would  have  been  made  than  barring  the  execution 
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creditor  from  bringing  an  action  against  the  sheriff,  the 
plaintiffs  would  have  had  a good  right  of  action  against  the 
sheriff  for  trespass  to  their  goods.  It  must  follow,  as  a con- 
sequence, that  if  the  defendants  adopt  the  act  of  the  sheriff, 
and  by  reason  of  that  the  plaintiffs  are  barred  from  suing 
the  sheriff,  the  defendants  themselves  must  answer  for  it, 
unless  the  court  or  the  judge  for  some  reason,  if  they  have 
the  authority  to  do  so,  make  such  terms  by  the  issue  granted 
as  would  bar  the  right.  There  may  be  cases  wherein  all 
parties  would  be  benefitted  by  the  interpleader  issue  de- 
termining all  the  rights  of  the  parties,  and  in  such  cases  it 
might  be  right  enough  that  taking  the  benefit  of  the  order 
would  be  sufficient  to  bar  all  actions.  Here  it  is  not  so. 
The  plaintiffs  got  their  goods  restored  upon  giving  security, 
it  is  true,  but  then  they  were  deprived  of  them  for  a con  - 
siderable time,  for  which  they  could  not  receive  any  com- 
pensation in  the  disposal  of  the  issue.  And  besides,  by  some 
means  which  seems  to  me  not  right,  the  defendants  have 
again  denied  the  plaintiffs’  title  to  the  goods,  which  the 
interpleader  issue  disposed  of. 

Rule  discharged. 


The  Bank  of  Toronto  v.  Wilmot  and  Worts. 

Principal  and  surety — Bond  for  performance  of  duty — Change  in  the  mode  of 

remuneration. 

To  a declaration  against  a surety  on  a bond,  conditioned  for  the  faithful  per- 
formance of  his  duty  by  W. , so  long  as  he  should  continue  in  the  plain- 
tiffs’ service  in  the  capacity  of  their  agent  at  N.,  or  in  any  other  capacity 
whatsoever,  defendant  pleaded,  that  W.  entered  into  the  plaintiffs’  em- 
ployment as  such  agent,  at  a certain  commission  or  per  centage  on  the 
business  done,  and  defendant  executed  the  bond  under  the  agreement  that  he 
should  be  so  paid,  and  that  afterwards  the  plaintiffs,  without  defendant’s 
knowledge  or  consent,  changed  the  mode  of  remuneration  to  a fixed  salary. 
Held,  no  defence. 

Declaration  on  a bond,  reciting  that  the  defendant  Wilmot 
had  been  appointed  agent  of  the  plaintiffs  at  the  village  of 
N'.,  and  conditioned  that  the  said  Samuel  Wilmot  should 
from  time  to  time,  and  so  long  as  he  should  continue  in  the 
service  or  employ  of  the  said  bank  in  the  capacity  of  agent 
at  N.,  or  in  any  other  capacity  whatsoever,  honestly,  dili- 
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gently,  and  faithfully  demean  and  conduct  himself  in  such 
service  or  employ,  &c.,  assigning  several  breaches. 

Plea. — That  after  the  making  of  the  said  writing  ob- 
ligatory, the  said  Samuel  Wilmot  entered  into  the  employ- 
ment of  the  plaintiffs  as  their  agent  at  N.  aforesaid,  at 
a certain  commission  or  percentage  upon  the  business  done 
by  the  said  Wilmot  for  the  plaintiffs : to  wit,  the  sum  of 
one-half  of  one  per  cent,  upon  all  such  business ; and  that 
the  defendant  Worts  entered  into  the  said  writing  obliga- 
tory, as  the  surety  of  the  said  Wilmot,  with  the  knowledge 
and  under  the  agreement  that  the  said  Wilmot  should  be 
paid  for  his  services  as  such  agent  by  the  plaintiffs  by  such 
commission  and  percentage,  and  that  afterwards,  and  before 
any  breach  of  the  condition  of  the  said  writing  obligatory, 
the  plaintiffs,  without  the  knowledge  or  consent  of  the  de- 
fendant Worts,  changed  the  mode  of  remuneration  of  the 
defendant  Wilmot  as  such  agent  as  aforesaid  from  the  pay- 
ment of  such  commission  and  percentage  as  aforesaid  to  a 
fixed  salary  per  annum — to  wit,  the  sum  of  £200  per  an- 
num— without  any  reference  or  consideration  to  the  amount 
of  business  to  be  done  by  the  said  Wilmot  as  agent  of  the 
plaintiffs  as  aforesaid. 

Demurrer. — On  the  ground  that,  as  the  condition  of  the 
bond  is  silent  as  to  the  remuneration  of  the  defendant  Wil- 
mot as  the  plaintiffs’  agent,  a change  in  such  remuneration 
cannot  affect  the  liability  of  the  defendant  Worts  as  such 
surety. 

Eccles , Q.  C.,  for  the  demurrer. 

Cameron , Q.  C.,  contra,  cited  Bonar  v.  Macdonald,  3 H. 
L.  Cas.  226  ; Bank  of  Upper  Canada  v.  Covert  et  al.,  5 
0.  S.  541 ; North  Western  R.  W.  Co.  v.  Wh inray,  10  Ex. 
77 ; Frank  v.  Edwards  et  al.,  8 Ex.  214 ; Holland  v.  Lea, 
9 Ex.  480. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  the  plea  of  the  defendant  Worts  affords 
him  any  defence  against  the  plaintiffs’  claim  upon  the  bond 
sued  upon.  The  language  of  the  court  in  Myers  v.  Edge  (7 
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T.  R.  256,)  is  this  : “We  are  to  judge  on  the  contract  that 

the  parties  have  made,  and  ought  not  to  substitute  another 
in  lieu  of  it.”  Now  the  contract,  as  contained  in  the  condi- 
tion of  the  bond  in  this  case,  is  “ that  if  the  said  S.  Wilmot 
shall  from  time  to  time,  and  so  long  as  he  shall  continue  in 
the  service  or  employ  of  the  said  bank,  in  the  capacity  of 
agent  at  Newcastle,  or  in  any  other  capacity  whatsoever, 
honestly,  diligently,  &c.”  Nothing  has  been  said  as  to  the 
mode  of  remuneration  of  Wilmot’s  services.  What  the  plea 
desires  to  make  out  as  avoiding  the  bond  is,  that  when  it 
was  entered  into  Wilmot  was  to  be  paid  by  a percentage, 
and  that  subsequently  the  bank  changed  that  mode  of  pay- 
ment, and  substituted  a fixed  salary.  Taking  that  to  be 
true,  as  we  must,  upon  the  demurrer,  we  are  of  opinion  none 
of  the  cases  cited  touch  the  point. 

The  case  of  the  Bank  of  Upper  Canada  v.  Covert  et  al., 
(5  0.  S.  541,)  was  upon  a bond  given  for  the  performance  of 
the  duties  of  the  agent  of  the  bank.  The  bank  had  subse- 
quent to  the  giving  of  the  bond  changed  the  agent  into  a 
local  cashier,  and  changed  the  mode  of  payment  from  a per- 
centage upon  discounts  to  a fixed  salary  as  cashier.  It  was 
proved  that  the  duties  of  a cashier  were  very  different  from 
those  of  an  agent,  though  so  far  as  the  duties  of  an  agent 
extended  towards  the  bank  the  same  duties  would  be  per- 
formed by  the  cashier,  but  the  duties  of  a cashier  were  of  a 
more  extended  nature.  The  plea  in  the  present  case  does 
not  shew  that  Wilmot’s  duties  were  altered  in  any  way,  or 
that  he  had  any  additional  work  or  duty  put  upon  him,  cre- 
ating any  other  or  additional  liability. 

The  case  of  the  North  Western  Railway  Company  v. 
Whinray,  (10  Ex.  77,)  shews  that  the  bond  itself  was  signed, 
reciting  that  the  principal  had  been  appointed  the  com- 
pany’s agent  for  the  purpose  of  selling  coal  for  the  com- 
pany at  a yearly  salary  of  £100.  Afterwards  the  com- 
pany altered  that  mode  of  payment  into  a commission  of 
sixpence  per  ton.  Now  that  was  a direct  alteration  of  the 
very  agreement  itself  signed  by  the  sureties. 

In  the  case  before  us  the  surety  has  signed  nothing  stipu- 
lating for  the  mode  of  Mr.  Wilmot’s  remuneration.  The 
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plea  sets  up  facts  dehors  the  agreement  signed  by  the  parties 
with  respect  to  the  different  mode  of  payment,  and  if  that 
affected  the  duties  of  the  agent,  or  altered  the  liability  of 
the  surety,  it  should  have  been  shewn  by  this  plea  how  it  did 
so.  The  bond  contemplates  that  there  might  be  a change 
in  some  way,  for  it  provides  for  the  surety  being  answerable 
for  Wilmot  in  any  other  capacity  than  that  of  agent. 

The  case  of  Bonar  v.  Macdonald  (3  H.  L.  Cas.  226),  does 
not  apply  to  this  case,  for  there  the  liabilities  of  the  agent 
were  changed  as  well  as  his  salary  altered.  He  was  by  the 
change  rendered  responsible  for  one -fourth  of  the  discounts 
he  should  effect  at  his  office,  and  it  was  obvious  enough,  if  the 
sureties  were  to  be  answerable  for  that  responsibility,  they 
should  have  notice  and  be  parties  to  such  an  agreement.  The 
agent,  when  he  was  asked  to  give  new  securities,  declined 
to  do  so,  and  upon  his  letter  being  read  to  the  board  of 
directors  stating  that  he  was  willing  himself  to  be  per- 
sonally responsible,  but  he  did  not  think  it  reasonable  that 
he  should  furnish  security  to  that  effect,  the  board,  by  a 
minute  made  to  the  effect,  declared  themselves  satisfied  as 
the  matter  then  stood. 

For  all  that  appears  upon  this  plea,  the  agreement  for 
remuneration  is  collateral  and  independent  of  the  contract 
of  suretyship,  and  cannot  control  it. 

We  think  that  judgment  should  be  for  the  plaintiffs. 

Judgment  for  plaintiffs  on  demurrer. 
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Duross  v.  Duross. 

Action  for  seizure  under  Fi.  Fa.  after  release  of  the  judgment — Equitable  plea — 
Release  awarded  by  arbitrators  and  executed  by  mistake — Demurrer. 

Declaration , that  defendant  recovered  a judgment  against  the  plaintiff,  and 
issued  a fi.  fa.  thereon,  and  afterwards,  by  an  instrument  under  seal  duly 
released  the  plaintiff  therefrom,  yet  that  defendant  maliciously  caused  the 
sheriff  to  seize  the  plaintiff’s  goods  under  the  wr  t,  and  would  not  direct 
him  to  stay,  so  that  the  plaintiff  was  obliged  to  pay  a large  sum  of  money 
to  release  them. 

Plea , on  equitable  grounds,  that  after  the  recovery  of  said  judgment,  and 
before  the  release  a fi.  fa.  was  issued  thereon  ; that  in  ignorance  of  the 
issuing  of  said  writ,  and  believing  that  all  the  costs  on  said  judgment  did 
not  exceed  £6  5s. , defendant  consented  to  refer  all  matters  between  him- 
self and  the  plaintiff  to  arbitration  ; that  the  arbitrators  awarded  that  the 
plaintiff  should  pay  defendant  £202,  and  should  also  pay  to  him  the  said 
costs,  which  they  believed  amounted  only  to  £6  5s. , and  they  directed  that 
sum  to  be  paid,  in  ignorance  of  the  fact  that  said  costs,  with  the  sheriff ’s 
fees,  in  truth  amounted  to  ^15  : that  it  was  the  intention  of  the  arbitrators 
that  all  the  said  costs  should  be  paid  by  the  plaintiff,  but  neither  they  nor 
the  defendant  became  aware  of  the  mistake  until  after  the  time  for  moving 
against  the  award  had  elapsed  : that  in  similar  ignorance  of  these  facts  mu- 
tual releases  were  directed  by  the  arbitrators,  and  defendant  executed  and 
delivered  the  release  in  the  declaration  mentioned  : that  before  the  trespass 
complained  of  defendant  discovered  the  mistake,  and  requested  the  plaintiff 
to  pay  the  balance  of  said  costs  to  the  sheriff,  which  he  promised,  but  after- 
wards refused  to  do,  and  defendant  thereupon,  with  the  knowledge  and 
privity  of  the  plaintiff,  who  took  no  means  to  prevent  the  same,  allowed  the 
sheriff  to  obtain  satisfaction  of  the  said  balance,  as  he  lawfully  might. 

Held , on  demurrer,  plea  bad,  as  shewing  no  defence. 

Held , also,  that  it  sufficiently  appeared  from  the  declaration  that  the  seizure 
took  place  after  the  release,  and  that  the  objection  was  at  all  events  re- 
moved by  the  plea. 

This  was  an  action  removed  by  certiorari  from  the  county 
court  of  the  county  of  Simcoe. 

The  first  count  stated  that  the  defendant,  in  the  Court  of 
Common  Pleas  for  Upper  Canada,  at  Toronto,  recovered 
against  the  plaintiff  by  the  judgment  of  the  said  court  the 
sum  of  £203  12s.  7d.,  which  by  the  said  court  was  adjudged 
to  him,  and  the  now  defendant  afterwards,  for  the  obtaining 
satisfaction  of  a certain  residue  of  the  damages  recovered  by 
the  said  judgment,  (part  of  the  said  damages  having  been 
before  duly  satisfied,)  sued  and  prosecuted  out  of  the  said 
court  a certain  writ  called  a fieri  facias,  directed  to  the  sheriff 
of  the  county  of  Simcoe,  whereby  the  said  sheriff  was  com- 
manded, of  the  goods  and  chattels  of  the  now  plaintiff  with- 
in his  bailiwick,  to  levy  and  make  the  residue  of  the  said 
damages  which  he  had  so  recovered  as  aforesaid  ; and  the 
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said  defendant  afterwards  duly  endorsed  and  delivered  the 
said  writ  to  the  said  sheriff  to  be  executed  in  due  form  of 
law.  And  the  now  defendant,  afterwards,  by  an  instrument 
in  writing  under  his  hand  and  seal,  and  duly  delivered  to 
the  now  plaintiff,  released  and  discharged  the  now  plaintiff, 
amongst  other  things,  from  the  said  judgment,  and  all  dam- 
ages, and  costs  recovered  thereby  or  incurred  therefrom, 
or  lawfully  due  to  or  demandable  of  and  from  the  now  plain- 
tiff under  the  said  writ ; yet  the  defendant  wilfully  and 
maliciously,  without  any  reasonable  cause  whatsoever,  caused 
and  procured  the  said  sheriff  to  seize  and  take  the  goods  and 
chatties  of  the  plaintiff  under  and  by  virtue  of  the  said  writ 
of  fieri  facias  for  the  purpose  of  levying  off  the  said  goods 
and  chattels  of  the  now  plain  tiff  a certain  amount  on  the 
said  writ,  and  did  not  nor  would  direct  the  said  sheriff  that 
the  said  writ  should  be  no  longer  prosecuted,  whereby,  and 
by  means  of  the  premises,  the  plaintiff’s  goods  and  chattels 
were  taken  from  him,  until  to  release  the  same  he  was 
obliged  to  pay,  and  did  pay  the  said  sheriff  a large  sum  of 
money ; and  the  plaintiff  was  likewise  greatly  injured  in 
his  credit  and  circumstances. 

Second  count. — And  for  that  also  the  defendant  seized 
and  took  certain  goods  and  chattels,  to  wit,  &c.,  and  con- 
verted and  disposed  thereof  to  his  own  use. 

Defendant  pleaded,  upon  equitable  grounds,  to  the  first 
count,  that  after  the  recovery  of  the  said  judgment  in  the 
first  count  mentioned,  and  before  the  execution  or  delivery 
of  the  said  release  therein  mentioned,  there  was  sued  and 
prosecuted  out  of  the  said  Court  of  Common  Pleas  a writ  of 
fieri  facias  against  the  goods  and  chattels  of  the  plaintiff, 
directed  to  the  said  sheriff,  by  his  attorney  in  the  said  action, 
to  obtain  satisfaction  of  the  amount  recovered  by  the  said 
judgment,  and  the  expenses  of  the  said  writ,  and  other  in- 
cidental expenses,  and  the  sheriff ’s  own  fees  thereon  for 
poundage  and  levying  : that  in  ignorance  of  the  issuing  of 
the  said  writ,  and  believing  that  all  the  costs  in  the  said 
cause  and  upon  the  said  judgment  did  not  exceed  the  sum  of 
£6  5s.,  the  defendant,  upon  the  solicitation  of  the  plaintiff, 
consented  to  refer  the  matters  in  dispute  between  him  and 
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the  plaintiff,  of  which  the  paid  judgment  and  the  costs 
thereon,  which  he  believed  amounted  only  to  the  sum  of 
^66  5s.,  formed  part : that  the  arbitrators  chosen  upon  the 
said  reference  awarded  and  directed  that  the  said  plaintiff 
should  pay  to  the  defendant  the  sum  of  £202  in  respect  of 
the  said  matters  in  difference,  and  in  respect  to  the  said 
costs  they  also  awarded  that  the  said  plaintiff  should  pay  to 
the  said  defendant  the  same,  which  they  believed  amounted 
only  to  the  sum  of  £(>  5s.,  and  by  their  said  award  they 
directed  that  sum  to  be  paid  by  the  said  plaintiff  to  the  said 
defendant,  in  error  and  mistake,  and  ignorance  of  the  fact 
that  at  that  time  there  was  a much  larger  amount,  to  wit, 
the  sum  of  £15,  due  in  respect  to  the  said  costs,  and  the  said 
sheriff’s  charges  and  expenses  upon  executing  the ‘said  writ; 
which  sum  the  defendant  charges  and  says  was  then  due 
in  respect  to  the  sheriff’s  fees  for  executing  the  said  writ  ; 
and  the  defendant  further  charges  and  says  that  it  was  the 
intention  of  the  said  arbitrators,  on  making  the  said  award, 
and  they  did  intend  that  all  the  costs  incurred  by  him  in 
the  recovery  of  the  said  judgment,  and  all  expenses  upon 
the  said  execution,  and  the  executing  thereof  by  the  said 
sheriff,  should  be  borne  and  paid  by  the  said  plaintiff,  and 
by  the  said  award  they  intended  to  direct  the  same  to  be 
paid  by  the  plaintiff  to  the  defendant,  but  not  until  long 
after  the  making  of  the  said  award,  and  until  the  time  for 
moving  against  the  same  had  elapsed,  were  the  said  arbitra- 
tors  nor  was  the  defendant  aware  of  the  said  error  or  mistake 
in  the  amount  of  the  said  costs,  and  the  said  sheriff’s  charges 
and  expenses  in  executing  the  said  writ : that  in  further 
ignorance  of  the  facts  hereinbefore  narrated,  the  said  arbi- 
trators directed  mutual  releases  to  be  executed  by  the  now 
plaintiff  and  the  now  defendant  to  each  other,  and  in  ignor- 
ance, and  in  misapprehension  of  the  facts  that  the  said  costs 
and  sheriff’s  expenses  exceeded  the  said  sum  of  £6  5s.,  and 
also  in  ignorance  of  the  issuing  of  the  said  execution,  and  of 
the  sheriff’s  charges  thereon  for  executing  the  same,  and 
believing  that  the  said  costs  did  not  exceed  the  said  sum,  and 
not  being  aware  of  the  issuing  of  the  said  execution,  or  of  the 
incurring  of  the  said  charges  and  expenses  thereon  by  the 
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said  sheriff,  the  defendant  executed  the  alleged  release  in  the 
first  count  mentioned,  and  then,  in  further  ignorance,  and  in 
error  and  mistake  aforesaid,  delivered  the  same  to  the  plain- 
tiff, and  the  plaintiff  also  in  fraud  and  ignorance  of  the  said 
facts  on  his  part  accepted  and  took  the  same  from  the  defen- 
dant : that  afterwards,  and  before  the  committing  of  the 
alleged  trespasses  in  the  said  count  mentioned,  the  defendant 
discovered  the  fact  of  the  said  error  and  mistake,  and  that 
there  was  due  in  respect  to  the  said  costs,  and  in  respect  to 
the  said  sheriff’s  fees  and  expenses,  a large  sum  beyond  the 
sum  conceived  to  be  due  as  aforesaid  by  the  said  arbitrators 
and  by  the  plaintiff*,  and  the  said  defendant,  amounting  to 
the  sum  of  £15,  and  thereupon  he  requested  the  defendant 
to  pay  the  same  to  the  said  sheriff,  the  said  plaintiff  being 
equitably  liable  to  pay  the  same,  as  this  defendant  submits 
and  insists  he  was ; and  the  plaintiff  then  agreed  with  the 
defendant,  and  promised  him  to  do  so  in  a reasonable  time ; 
but  although  a reasonable  time  afterwards  elapsed,  etc  , 
fraudulently,  and  in  disregard  of  his  said  promise,  neglected 
and  refused  so  to  do,  but  unduly  availed  and  is  availing  him- 
self of  the  said  alleged  release,  alleging  that  the  said  release 
so  obtained  from  the  defendant  in  ignorance  of  the  said 
facts,  and  through  error  and  mistake  on  his  part  executed 
and  delivered  by  him  to  the  plaintiff,  discharged  him,  the 
plaintiff,  therefrom,  which  the  defendant  submits  and  insists 
under  the  circumstances  herein  stated  it  does  not,  as  it  was 
not  the  intention  it  should  do.  And  the  defendant  further 
saith,  that  thereupon,  in  order  to  obtain  satisfaction  of  the 
residue  of  the  said  costs,  and  to  satisfy  the  said  sheriff’s 
charges  and  expenses  in  executing  the  said  writ,  with  the 
knowledge  and  privity  of  the  plaintiff,  who  took  no  means 
to  prevent  the  said  alleged  seizure,  he  permitted  and  allowed 
the  said  sheriff  to  obtain  satisfaction  of  the  said  balance  of 
the  said  costs,  and  the  sheriff’s  charges,  which  are  the 
supposed  trespasses  complained  of  in  the  said  count,  as  he 
submits  and  insists  he  lawfully  might. 

In  a second  plea  to  the  second  count,  the  defendant  set 
out  the  recovery  of  the  judgment  in  the  Common  Pleas, 
by  him  against  the  plaintiff,  as  in  the  first  plea,  and  the 
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de]ivery  of  the  writ  to  the  sheriff,  and  alleged  that  the  goods 
were  seized  under  the  writ,  by  his  direction,  to  satisfy  a 
portion  of  the  judgment. 

The  plaintiff  demurred  to  the  first  plea,  on  the  ground 
that  it  was  not  alleged  or  shewn  by  the  said  plea  that  the 
said  error  and  mistake  were  of  a matter  material  to  the 
execution  of  the  said  release,  nor  denied  that  the  defendant 
could  by  reasonable  diligence  have  made  himself  acquainted 
with  the  said  facts  as  to  which  the  said  defendant  was  under 
a misapprehension. 

And  to  the  second  plea  the  plaintiff  replied,  that  after  the 
recovery  of  the  said  judgment  in  that  plea  mentioned,  and 
after  the  suing  out  of  the  said  Court  of  Common  Pleas  of 
the  said  writ  of  fieri  facias,  and  after  the  endorsement  of  the 
said  writ  in  said  plea  alleged,  and  after  the  delivery  thereof 
to  the  said  sheriff,  as  in  the  plea  also  mentioned,  the  de- 
fendant, before  the  said  time  when,  &c.,  by  an  instrument 
in  writing  under  his  hand  and  seal,  and  duly  delivered  to  the 
plaintiff,  released  and  discharged  the  now  plaintiff,  amongst 
other  things,  from  the  said  judgment,  and  all  damages  or 
costs  recovered  thereby  or  incurred  thereupon. 

The  defendant  joined  in  the  demurrer  to  his  first  plea,  and 
gave  notice  of  the  following  amongst  other  exceptions  to  the 
first  count  of  the  declaration  : — that  it  is  not  shown  by  the 
said  count  that  the  release  therein  mentioned  was  by  deed. 

And  to  the  replication  of  the  plaintiff  to  the  second  plea 
of  the  defendant,  the  defendant  rejoined,  upon  equitable 
grounds,  that  before  the  execution  or  delivery  of  the  pre- 
tended release  in  the  said  replication  mentioned,  and  after 
the  recovery  of  the  judgment  in  the  said  plea  mentioned, 
and  after  the  delivery  of  the  writ  of  fieri  facias  to  the  said 
sheriff,  and  in  ignorance  of  the  delivery  of  the  said  writ,  and 
in  further  ignorance  of  the  amount  endorsed  thereon,  and 
directed  to  be  made,  the  said  defendant,  by  the  solicitation 
of  the  plaintiff,  consented  to  refer  certain  matters  in  dispute 
between  them  to  the  award  and  determination  of  Robert 
Keenan,  James  Flynn,  and  James  Segworth,  of  which  mat- 
ters in  difference  the  said  arbitrators  were  empowered  to 
award  upon  and  in  respect  to  the  amount  to  which  the 
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defendant  was  entitled  under  the  said  judgment,  and  the 
costs  incurred  by  him  in  the  prosecution  of  the  said  action  in 
which  the  said  judgment  was  recovered  : that  the  said  arbi- 
trators proceeded  to  award,  and  they  did  afterwards  make 
their  award  in  writing,  under  their  hands  and  seals,  which 
being  in  the  possession  of  the  plaintiff  the  defendant  cannot 
more  fully  set  forth  the  same  in  respect  to  the  said  matters 
so  referred  to  as  aforesaid,  and  thereby  found  that  there  was 
due  to  this  defendant  from  the  plaintiff*  the  sum  of  £202, 
which  sum  they  by  their  said  award  directed  to  be  paid  by 
the  plaintiff  to  this  defendant,  and  the  said  arbitrators  by 
their  said  award  found  and  directed  that  the  said  plaintiff 
should  pay  to  the  defendant  his  costs  of  the  said  action,  and 
all  costs  incidental  to  the  said  judgment  and  execution,  but 
in  consequence  of  the  said  arbitrators  not  being  aware  of  the 
amount  of  such  costs,  and  in  ignorance  and  misconception 
of  the  amount  thereof,  and  in  consequence  of  this  defendant 
and  the  said  plaintiff  being  ignorant  and  unable  to  state  the 
exact  amount  of  such  costs,  and  the  said  arbitrators  and  the 
parties  to  the  said  reference  believing  that  the  same  did  not 
exceed  the  sum  of  £6  5s.,  they  only  awarded  and  directed 
this  plaintiff  to  pay  that  amount  to  this  defendant  in  respect 
to  such  costs  and  incidental  expenses,  although  it  was  the 
intention  of  the  said  arbitrators  at  the  time  of  the  making  of 
the  said  award,  and  they  did  then  intend  to  direct  by  the 
said  award,  all  such  costs  as  this  defendant  had  incurred  in 
the  said  action,  and  by  the  recovery  of  the  said  judgment, 
and  the  said  execution  and  incidental  expenses  thereon,  with 
the  acquiescence  of  the  plaintiff,  and  the  approbation  of  this 
defendant,  both  of  whom  then  laboured  under  a mistake,  and 
wTere  ignorant  of  the  exact  amount  of  said  costs  and  inci- 
dental expenses,  and  were  also  ignorant  that  the  same 
exceeded  the  sum  of  £6  5s.,  but  being  ignorant  of  the 
exact  amount,  and  intending  to  award  the  full  amount  of 
such  costs  and  incidental  expenses,  they,  the  said  arbitra- 
tors, by  mistake  and  in  misconception  of  the  amount  of 
such  costs,  contrary  to  their  intention,  only  awarded  to  be 
paid  by  the  plaintiff  the  said  sum  of  £0  5s. ; and  the  defend- 
ant further  says,  that  at  the  time  of  the  execution  and  delivery 
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of  the  said  release  there  was  due  to  him  from  the  plaintiff, 
in  respect  to  the  said  costs  and  expenses  incidental  to  the 
said  writ,  a much  larger  sum  than  the  said  sum  of  £6  5s.,  but 
the  defendant  or  the  plaintiff  were  not  aware  thereof  until 
after  the  execution  of  the  said  pretended  release,  and  the 
same  at  that  time  amounted  to  the  sum  of  £15,  but  the 
defendant  was  ignorant  thereof  at  the  time  of  the  execution 
and  delivery  of  the  said  pretended  release,  and  relied  entirely 
upon  the  representations  made  to  him  by  the  said  plaintiff 
and  the  said  arbitrators  that  the  said  costs  did  not  exceed 
the  said  sum  of  £6  5s.,  by  whom  he  was  assured  that  the 
same  did  not  exceed  that  sum,  and  by  whom  he  was  assured 
that  if  the  said  costs  and  incidental  expenses  should  after- 
wards be  found  to  exceed  the  said  sum  of  £6  5s.,  he,  the 
said  plaintiff,  would  pay  and  discharge  such  excess : that 
relying  on  such  representations  and  assurance,  and  then  in 
ignorancejand  misconception  of  the  amount  of  such  costs  and 
incidental  expenses,  and  without  any  neglect  on  his  part,  and 
upon  the  solicitation  of  the  plaintiff,  without  which  represen- 
tation, solicitation  and  assurance,  he,  the  defendant,  would 
not  have  executed  the  said  release  or  delivered  the  same,  he, 
this  defendant,  then  executed  the  said  pretended  release 
upon  such  representation  and  assurance,  and  then  upon  the 
representation  and  assurance  aforesaid  delivered  the  same 
to  the  plaintiff*  and  the  plaintiff  then  also  in  ignorance  of  the 
said  facts,  and  by  misconception,  accepted  and  received  the 
said  pretended  release:  that  shortly  after  the  execution  and 
delivery  of  the  said  pretended  release  the  said  defendant  dis- 
covered the  said  errorand  mistake, and  that  he  had  in  miscon- 
ception and  ignorance  of  the  amount  of  the  said  costs  and  inci- 
dental expenses  executed  and  delivered  to  the  plain  tiff  the  said 
pretended  release,  whereupon  he  requested  the  said  plaintiff 
to  pay  the  said  difference  between  the  amount  so  awarded 
and  the  amount  in  reality  due  of  the  said  costs  and  inciden- 
tal expenses,  and  the  plaintiff  then  agreed  with  the  defend- 
ant to  do  so,  and  that  he  would  forthwith  discharge  the  said 
difference  to  the  said  sheriff,  who  until  then,  and  until  the 
pretended  seizure  in  the  said  count  mentioned,  held  the  said 
execution  ; and  the  plaintiff  then  and  frequently  thereafter 
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admitted  his  liability  to  pay  the  said  difference,  and  also  his 
liability  by  virtue  of  the  said  execution  to  pay  the  same 
according  to  the  said  understanding  at  the  time  of  the  exe- 
cution and  delivery  of  the  said  pretended  release,  and  more 
particularly  he  has  made  such  admissions  in  conversations 
had  with  this  defendant  a-nd  others  ; but  the  said  plaintiff' 
now  fraudulently, and  contrary  to  the  understanding  between 
him  and  this  defendant  at  the  time  of  the  execution  and 
delivery  of  the  said  pretended  release,  and  in  fraud  of  such 
understanding,  afterwards  pretended  and  now  insists  that 
the  said  pretended  release  discharged  him  from  liability  in 
respect  to  the  said  difference  of  the  said  costs  and  incidental 
expenses,  and  this  defendant  submits  that  under  the  circum- 
stances hereinbefore  mentioned  the  said  pretended  release 
should  not,  as  it  was  the  intention  it  should  not,  have  the 
effect  of  such  discharge  or  operate  as  such  : that  after- 
wards, and  with  the  acquiescence  of  the  plaintiff,  and  after 
being  frequently  requested  to  discharge  the  said  difference 
between  the  amount  of  such  costs  so  directed  to  be  paid  as 
aforesaid  by  the  said  award,  and  the  sum  afterwards  found 
to  be  actually  due  as  aforesaid  from  the  plaintiff  to  the 
defendant,  he,  the  said  sheriff,  at  the  instance  of  this  defend- 
ant, and  in  order  to  obtain  satisfaction  of  the  difference 
between  the  amount  so  awarded  for  such  costs  and  incidental 
expenses  as  aforesaid  and  the  sum  actually  due  by  the  plain- 
tiff to  the  defendant  under  the  said  execution,  and  in  accord- 
ance with  the  intention  of  the  said  arbitrators  at  the  time  of 
the  making  of  the  said  award,  and  in  pursuance  of  the  said 
understanding  between  the  plaintiff  and  the  defendant, 
made  the  alleged  seizure  in  the  said  count  mentioned 
as  this  defendant  submits  and  insists  he  lawfully  might,  to 
obtain  such  satisfaction  of  the  said  balance  of  the  said  costs 
and  incidental  expenses. 

The  plaintiff  demurred  to  this  rejoinder,  assigning,  among 
other  causes  of  demurrer,  that  the  defendant  by  his  said 
rejoinder  attempts  to  avoid  the  said  release  mentioned  in  the 
said  replication  by  representations  alleged  to  have  been 
made  by  the  plaintiff  and  others  to  him,  the  defendant,  at  the 
time  of  the  execution  and  delivery  of  the  said  release,  con- 


D CROSS  V.  DUROSS. 


85 


trary  to  and  in  variance  with  the  legal  effect  of  said  release, 
which  he  cannot  do.  That  it  is  not  shewn  in  the  said 
rejoinder,  or  alleged  therein,  nor  does  it  appear  therefrom, 
that  the  alleged  greater  sum  of  costs  being  due  the  defendant 
by  the  plaintiff  would  have  prevented,  had  the  defendant 
known  of  it,  his  executing  the  said  release,  or  that  the 
amount  of  the  said  costs  were  material  in  any  way  to  the 
defendant  executing  said  release.  That  the  facts  alleged  in 
said  rejoinder  would,  if  true,  only  entitle  the  defendant,  if  to 
any  relief,  to  have  the  said  deed  of  release  reformed,  so  as 
to  except  thereout  or  from  the  effect  thereof  the  balance  of 
the  said  costs  over  and  above  the  said  sum  of  £6  5s.,  and 
that  the  defendant  could  not,  while  the  said  release  is  in 
force  as  it  is,  restrain  or  prevent  the  plaintiff  from  acting 
upon  it.  That  the  facts  alleged  in  said  rejoinder  do  not 
disclose  such  an  answer  to  the  plaintiff ’s  said  replication  as 
entitles  him  to  plead  equitably  in  a court  of  law. 

The  defendant  joined  in  demurrer,  and  gave  notice  of  the 
following  exceptions  to  the  plaintiff’s  replication  to  the 
second  plea : — that  the  said  replication  is  a departure  from 
the  said  second  count  of  the  declaration,  and  tenders  an  issue 
wholly  different  from  that  arising  out  of  the  said  count,  and 
shews  that  the  cause  of  action  as  stated  in  the  said  count  is 
wholly  different  from  that  pretended  to  be  alleged  in  the  said 
replication.  That  the  said  replication  shews  that  the  cause 
of  action  of  the  plaintiff,  if  any,  is  not  in  trespass,  but  in 
assumpsit,  and  no  breach  of  the  said  alleged  release  is 
assigned  in  said  replication.  That  it  is  not  alleged  in  said 
replication  that  the  supposed  trespasses  in  said  count  men- 
tioned were  committed  before  or  after  the  execution  of  the 
said  alleged  release. 

McCarthy,  for  the  plaintiff,  cited  Stor.  Eq.  Jur.  secs. 
140,  142,  144,  151,  246,  Okill  v.  Whittaker,  1 DeG.  & 
Sm.  83. 

Blevins,  contra,  cited  Lady  Arundel  v.  Phipps,  10  Yes., 
139 ; Broughton  v.  Hutt,  5 Jur.  N.  S.,  231 ; Bilbie  v. 
Lumley,  2 East,  469 ; Higgs  v.  Scott,  7 C.  B.,  63 ; 
Sargent  v.  Wedlake,  11  C.  B.  732 ; Luce  v.  Izod,  1 
H.  & N.  245. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  demurrers  that  have  been  filed  bring  up  the  question 
whether  the  declaration  is  sufficient. 

The  second  count  is  an  ordinary  count  in  trespass,  and 
must  be  sufficient,  except  that,  according  to  the  copy  of  it 
as  given  in  the  demurrer  book,  it  does  not  aver  that  the 
goods  seized,  &c.,  belonged  to  the  plaintiff. 

But  the  special  plea  of  justification  to  that  count  would 
cure  any  exception  on  that  ground,  for  it  justifies  the  taking 
of  the  goods  under  an  execution  against  the  plaintiff'  and 
impliedly  admits  that  the  goods  were  his. 

As  to  the  first  count,  which  is  special,  it  states  a sufficient 
cause  of  action.  It  does  not,  it  is  true,  allege  that  the  sei- 
zure of  goods  which  is  complained  of  as  wrongful  and  mali- 
cious, took  place  after  the  judgment  and  execution,  and  the 
debt  due  upon  them  by  the  plaintiff  had  been  released  by 
the  defendant,  but  the  statement  amounts  in  substance  to 
that,  for  after  stating  the  release  the  plaintiff  says  yet  the 
defendant  maliciously  caused  the  writ  of  fi.  fa.  to  be  exe- 
cuted, which  is  the  same  thing  as  saying  that,  notwithstand- 
ing the  defendant  had  released  the  debt,  he  proceeded  to 
enforce  it  by  execution,  and  we  must  clearly  understand  by 
this  that  he  did  so  after  the  release.  Besides,  the  defend- 
ant’s equitable  plea  in  defence  cures  any  such  objection, 
because  it  plainly  shews  that  the  defendant  did  procure  the 
goods  to  be  seized  after  the  judgment  had  been  released, 
and  the  defendant  tells  us  why  he  did  so. 

Then,  the  declaration  being  sufficient,  has  the  first  count 
been  well  answered  by  the  defence  set  up  on  equitable 
grounds  ? We  think  not,  because  by  that  plea  the  defendant 
shews  that  upon  the  ground  that  the  arbitrators  had  made  a 
mistake  in  their  award  which  otherwise  would  certainly  not 
have  left  him  at  liberty  to  act  upon  his  judgment,  and  upon 
the  further  ground  that  if  he  had  known  of  the  mistake 
committed  by  the  arbitrators  he  would  not  have  executed 
the  release,  he,  the  defendant,  took  upon  himself  to  act  in 
total  disregard  of  the  award,  and  of  his  own  release ; and  he 
assumes  that  in  consequence  of  the  mistake  of  the  arbitra- 
tors, and  of  his  own  ignorance,  inattention  and  mistake,  he 
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had  in  equity  a right  to  go  on  and  act  upon  the  execution, 
and  sell  the  plaintiff’s  goods  as  if  there  had  been  no  award 
between  the  parties,  and  no  release  of  the  judgment  in  con- 
sequence of  the  award. 

We  cannot  admit  that  in  the  view  of  a court  of  equity, 
any  more  than  a court  of  law,  the  defendant  could  thus  take 
the  law  into  his  own  hands.  He  was  clearly  a trespasser  in 
what  he  did.  No  fraud  is  imputed  to  the  plaintiff  in  ob- 
taining the  award.  Nothing  is  rested  upon  but  the  fact  that 
the  arbitrators  mistook,  or,  in  other  words,  were  not  cor- 
rectly informed  of,  the  amount  of  costs  due  upon  the  fi.  fa. 
of  which  the  defendant  himself  could  best  have  given  them 
the  particulars. 

Courts  of  equity  have  no  peculiar  jurisdiction  in  setting 
aside  awards  under  the  statute  of  W.  III.,  but  if  they  had, 
the  defendant  should  have  moved  against  the  award  in  time. 
Instead  of  that,  without  applying  to  any  court,  he  assumed 
that  the  award  could  have  been  set  aside  on  account  of  the 
mistake  in  a few  pounds  ; and,  secondly,  that  it  would  have 
been  set  aside  if  he  had  applied,  and  then,  without  applying 
he  takes  law  and  equity  into  his  own  hands,  and  proceeds 
with  his  execution,  notwithstanding  the  award  and  the  re- 
lease. 

If  a court  of  equity  would  have  restrained  an  action  for 
the  defendant’s  wrong  in  so  acting,  which  we  have  no  idea 
they  would,  they  would  hardly  have  done  so  without  im- 
posing some  terms  upon  the  facts  stated  in  this  plea,  and 
we  therefore  think  clearly  we  cannot  take  this  to  be  a good 
equitable  plea  under  the  statute. 

Then  as  to  the  replication  to  the  second  count,  the  defen- 
dant meets  that  by  a rejoinder  on  equitable  grounds,  to 
which  the  plaintiff  has  demurred ; and  the  defendant  in 
arguing  the  demurrer  has  taken  exceptions  to  the  replica- 
tion, which,  like  those  taken  to  the  declaration,  are  quite 
incapable  of  being  supported ; and  we  cannot  but  remark 
on  what  seems  a strange  course  taken  on  the  defendant’s 
side,  in  taking  exceptions  for  which  there  is  not  a shadow 
of  ground,  first,  to  the  first  count  of  the  declaration,  because 
it  does  not  aver  that  the  release  was  under  seal,  when  in 
fact  that  is  stated  in  plain  terms,  and  so  also  in  objecting  to 
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the  replication  to  the  second  plea  to  the  second  count,  that 
it  does  not  state  that  the  release  was  given  before  the  goods 
were  seized,  whereas  that  is  clearly  stated  in  the  replication. 

There  is  no  question  whatever  that  if  a plaintiff  cause  a 
defendant’s  person  or  goods  to  be  taken  in  execution  upon 
a judgment  which  has  been  satisfied  or  released,  he  is  liable 
in  trespass  for  so  doing  ; and  the  equitable  rejoinder  to  the 
replication  to  the  plea  to  the  second  count  is  in  our  opinion 
clearly  bad,  for  the  reasons  stated  in  regard  to  the  equitable 
plea  to  the  first  count. 

The  two  pleadings  are  not  in  all  respects  the  same,  but 
both  are  liable  to  the  same  substantial  objections. 

We  cannot  imagine  that  a court  of  equity  would  so  far 
sanction  the  conduct  of  the  defendant  in  enforcing  his  exe- 
cution for  the  reasons  stated,  as  to  protect  him  against  an 
action  brought  for  making  so  clearly  illegal  a use  of  the 
process  of  a court  of  law. 

We  think  the  plaintiff  should  have  judgment  upon  the 
demurrers. 

Judgment  for  plaintiff  on  demurrer. 


Vidal  v.  Ford. 

Appeal  from  C.  C. — Equitable  defence — Perverse  verdicts. 

Action  by  payee  against  the  maker  of  a note.  Plea , on  equitable  grounds, 
that  the  plaintiff  was  the  captain  of  a rifle  company,  organized  according  to 
law  : that  defendant,  being  a member  of  it  and  a tailor,  was  employed  to 
make  the  uniforms,  which  it  was  agreed  between  the  plaintiff  and  defen- 
dant should  be  paid  for  out  of  the  moneys  coming  to  the  said  company  for 
their  drills  according  to  the  statuie  : that  in  order  to  raise  the  necessary 
sum  at  once  it  was  also  agreed  that  a note  should  be  discounted,  to  be  re- 
duced from  time  to  time  by  the  moneys  so  received,  and  renewed,  until  paid 
off : that  in  pursuance  of  such  agreement  a note  was  made  by  defendant 
payable  to  plaintiff,  which  wae  discounted,  and  reduced  by  payment  of  the 
money  derived  from  the  first  ten  days’  drill,  and  renewed  by  the  note  de- 
clared upon,  which  it  was  understood  should  be  in  the  same  way  reduced, 
and  renewed  or  paid  off,  by  the  proceeds  of  the  second  drill : that  before  said 
drill  the  plaintiff  wrongfully  disbanded  the  company,  so  that  they  were  un- 
able to  draw  any  more  pay,  whereby,  owing  to  the  plaintiff ’s  wrongful  act, 
it  became  impossible  to  perform  said  agreement  and  retire  said  note. 

Held , per  Burns , J.  That  the  plea  afforded  no  defence. 

The  plaintiff,  instead  of  demurring,  took  issue  upon  this  and  other  pleas,  and 
three  perverse  verdicts  had  been  rendered  for  defendant  in  the  court  below, 
the  last  verdict  being  general,  though  upon  the  other  issues  the  plaintiff  was 
clearly  entitled  to  succeed  under  the  evidence.  On  appeal  this  court  or- 
dered a new  trial,  Burm,  J..  remarking  that,  to  avoid  expense,  the  defen- 
dant might,  if  he  desired  it,  consent  to  a verdict  for  the  plaintiff  on  the  other 
issues,  and  allow  him  to  move  for  judgment  non  obstante  on  this. 

Appeal  from  the  county  court  of  Lambton. 
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Declaration  by  plaintiff,  as  payee,  against  defendant  as 
maker  of  a note  for  $320,  dated  4th  December,  1857,  pay- 
able two  months  after  date. 

Pleas. — 1.  Non  fecit.  2.  That  the  note  was  made  for 
plaintiff’s  accommodation,  and  without  consideration.  3. 
Set-off.  4.  On  equitable  grounds,  that  long  before  the  mak- 
ing of  the  said  note  in  the  declaration  mentioned,  the  plain- 
tiff was  the  captain  of  a certain  rifle  company,  organized 
according  to  law,  at  Sarnia,  in  said  county  : that  the  defend- 
ant being  a member  of  said  company,  and  a tailor  by  trade, 
was  employed  to  make  up  and  procure  the  uniforms  and 
outfit  for  said  company  ; that  it  was  agreed  between  the 
plaintiff  and  the  defendant  that  the  said  uniforms  and  outfit 
should  be  paid  for  by  the  money  coming  to  the  said  company 
for  their  drills  and  services  according  to  the  statute,,  and 
that  as  fast  as  said  moneys  came  in  they  should  be  so  ap- 
plied ; and  also,  inasmuch  as  it  would  take  some  time  to 
raise  the  amount  required,  being,  to  wit,  the  amount  of  the 
said  note,  it  was  also  agreed,  in  order  to  raise  the  necessary 
amount  immediately  to  procure  the  said  uniform  and  outfit, 
that  a note  should  be  discounted  for  that  purpose,  which 
should  be  reduced  from  time  to  time  by  the  amounts  of 
money  aforesaid  when  they  were  so  respectively  paid  in, 
and  that  the  said  note  should  be  renewed  for  the  balance 
due  for  the  said  uniforms  and  outfit,  and  so  on  until  the 
whole  was  paid  for  ; and  that  the  said  note  should  be  made 
by  the  defendant,  as  he  was  the  person  procuring  the  said 
uniforms  and  outfit,  payable  to  the  plaintiff,  or  order,  as  the 
plaintiff  was  the  captain  and  principal  man  acting  for,  and 
on  behalf  of  the  said  company,  in  procuring  said  uniforms 
and  outfit  as  aforesaid ; and  that,  in  pursuance  of  said 
agreement,  he,  the  defendant,  did  make  his  promissory  note, 
payable  to  the  plaintiff’s  order,  at  the  agency  of  the  Bank 
of  Upper  Canada  at  Sarnia,  at  a certain  time  therein  speci- 
fied, and  that  the  plaintiff  endorsed  the  same  pursuant  to 
the  said  agreement : that  the  said  note  was  discounted  at 
said  bank  for  said  purpose,  and  the  proceeds  applied  in 
procuring  said  uniforms  and  outfit,  said  note  to  be  renewed 
as  aforesaid  until  the  men  comprising  said  company  should 
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be  enabled  to  draw  the  money  aforesaid  from  the  govern- 
ment after  each  regular  ten  days’  drill,  according  to  law. 
And  the  defendant  says  that  after  the  first  ten  days’  drill 
the  money  accruing  due  to  the  said  company  was  paid,  at 
the  instance  and  request  of  said  plaintiff,  in  part  liquidation 
and  renewal  of  said  note  : that  the  said  note  was  retired, 
and  a new  note  for  the  balance  thereof,  being  the  note  in 
the  declaration  mentioned,  deposited  in  the  said  Bank  : that 
it  was  then  understood  as  aforesaid  between  the  plaintiff  and 
defendant,  that  the  said  last  mentioned  note  should  be  paid 
out  of  the  money  to  accrue  due  to  the  said  company  after 
the  second  ten  days’  drill,  or  renewed  for  the  balance  there- 
after remaining  due,  and  after  the  inspection  of  said  com- 
pany by  the  proper  officer  according  to  law  : and  the 
defendant  avers  that  before  the  completion  of  the  said  drill, 
and  before  the  inspection  of  said  company  by  the  proper 
officer  thereunto  appointed,  he,  the  plaintiff,  wrongfully 
disbanded  and  disorganized  the  said  company,  whereby  the 
said  company  was  unable  to  draw  the  said  allowance  of  one 
dollar  per  day  for  each  man  for  drill,  or  any  part  thereof, 
whereby  it  became  impossible,  through  and  by  reason  of  the 
plaintiff’s  own  wrongful  act,  to  perform  the  agreement  above 
mentioned,  and  to  retire  the  said  note  pursuant  to  the  same. 

The  plaintiff  took  issue  on  the  defendant’s  first,  second, 
and  third  pleas,  and  replied  to  the  fourth  plea,  that  no  such 
arrangement  or  agreement  as  is  therein  set  forth  was  ever 
made  between  the  plaintiff'  and  the  defendant. 

The  case  having  been  tried  three  times  in  the  court  below, 
resulted  on  each  occasion  in  a verdict  for  the  defendant,  and 
the  learned  judge  declined  to  grant  the  last  application  for 
a new  trial,  remarking  that  his  refusal  would  give  the  plain- 
tiff an  opportunity  to  appeal,  and  that  he  might  have  de- 
murred to  the  fourth  plea,  and  thus  saved  much  trouble  and 
expense. 

The  plaintiff  appealed  from  this  judgment  discharging  his 
rule. 


Richards , Q.C.,  for  the  appellant. 
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M.  C.  Cameron,  contra,  cited  Foster  v.  Steele,  3 Bing. 
N.  C.  892  ; Swinnerton  v.  Marquis  of  Stafford,  3 Taunt . 
232. 

Robinson,  C.  J. — It  cannot  be  said  that  the  equitable 
plea  was  proved.  The  evidence  given  with  that  view  comes 
far  short  of  supporting  it.  The  only  ground  for  doubt  in 
disposing  of  the  appeal  is,  that  there  having  been  repeated 
verdicts  in  favour  of  the  defendant  the  judge  thought  it 
inexpedient  to  grant  another  new  trial,  although  he  was 
clear  that  the  plaintiff  ought  to  have  succeeded. 

In  declining  to  set  the  verdict  again  aside  as  being  con- 
trary to  evidence,  he  exercised,  it  may  be  said,  a discretion 
which  undoubtedly  belonged  to  him,  and  it  is  unusual  under 
such  circumstances  to  interfere.  He  reports,  however,  that 
he  took  that  course  because  he  wished  to  have  his  view  of 
the  case,  and  his  estimate  of  the  evidence,  submitted  to  a 
higher  court  before  further  expense  was  incurred,  and  there 
would  have  been  no  use  in  taking  that  course  if  the  case 
could  not  again  come  before  a jury. 

I think  the  judgment  should  be  reversed  without  costs, 
ani  a new  trial  granted,  costs  of  the  last  trial  to  abide  the 
event. 

Burns,  J. — It  is  a pity  that  the  plaintiff  had  not,  as  the 
judge  of  the  county  court  remarks,  demurred  to  the  fourth 
plea,  and  then  he  would  have  been  saved  all  the  expense 
which  has  been  incurred  in  the  case.  The  evidence  given 
by  the  defendant  did  not  by  any  means  sustain  that  plea, 
and  when  we  look  at  the  plaintiff’s  evidence  that  proves 
just  the  reverse  of  what  the  plea  asserts.  The  verdict  of  the 
jury  is  without  evidence  to  sustain  it,  and  perverse. 

Then,  supposing  the  plea  to  be  true  in  fact,  the  next 
question  is  whether  it  is  such  an  equitable  plea  as  this  court 
can  give  effect  to.  The  plea,  first  of  all,  sets  up  an  agree- 
ment whereby  the  note  originally  given  was  to  be  renewed 
from  time  to  time,  and  reduced  by  the  amount  of  money  which 
should  be  paid  to  the  men  by  government  for  their  pay,  and 
should  be  kept  going  on  until  it  should  be  paid.  The  note 
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sued  on  is  a renewal  of  the  original  note,  and  the  plea  alleges 
the  agreement  also  applied  to  it.  If  the  plea  had  rested  upon 
that  statement,  yet  it  would  not  be  held  a good  equitable 
defence  which  a court  of  common  law  could  act  upon.  The 
rule  laid  down  in  Flight  v.  Gray,  (3  C.  B.  N.  S.  320,)  is 
that  the  provision  with  regard  to  equitable  defences  only 
enables  the  defendant  to  plead  by  way  of  equitable  defence 
such  facts  as  would  entitle  him  to  absolute  and  uncondi- 
tional relief  in  a court  of  equity.  The  provision,  says  Cock- 
burn,  C.  J.,  “ only  applies  where  this  court  can  deal  out  the 
same  measure  of  justice  between  the  parties  as  the  court  of 
equity  would  do.”  When  the  machinery  of  a common  law 
court  cannot  carry  into  effect  what  a court  of  equity  might 
think  right  to  do  with  respect  to  the  renewing  of  notes,  then 
the  equitable  defence  is  inapplicable. 

The  defendant  in  this  case  does  not  rely  upon  the  agree- 
ment to  renew  as  being  his  defence,  but  he  says  the  plaintiff 
disbanded  the  company,  by  means  of  which  the  rifle  com- 
pany was  unable  to  draw  further  pay,  and  by  that  means  it 
became  impossible  to  perform  the  agreement.  Now  the 
consideration  for  the  note  stands  admitted,  and  the  plea 
therefore  does  not  shew  failure  of  consideration.  It  simply 
sets  up  the  non-performance  of  one  agreement,  if  any  such 
can  be  inferred,  as  a reason  why  defendant  should  not  per- 
form his  agreement.  But,  further,  the  plea  does  not  state 
that  the  plaintiff  ever  agreed,  if  he  could  have  done  so,  that 
the  company  should  be  kept  together  and  perform  drill 
enough  to  furnish  the  means  to  pay  the  note.  The  plea 
forms  no  equitable  ground  why  the  defendant  should  not 
pay  his  note. 

This  being  so,  we  must  then  see  what  we  can  do  to  relieve 
the  plaintiff  against  three  unjust  verdicts.  The  verdict  is 
general,  and  perhaps  it  is  fortunate  for  the  plaintiff  that  it 
is  so,  because  there  is  not  the  same  difficulty  presented  that 
there  would  have  been  if  the  verdict  had  been  confined  to 
the  fourth  plea  in  the  defendant’s  favour.  The  defendant 
by  his  first  plea  has  denied  the  making  of  the  note.  Now  the 
verdict  upon  that  is  contrary  to  law  and  evidence.  It  should 
have  been  for  the  plaintiff,  for  the  defendant  admitted  the 
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making  of  the  note.  The  second  plea  is  that  the  note  was 
made  for  the  plaintiff’s  accommodation.  There  was  not  a 
word  of  truth  in  that.  It  was  for  the  accommodation  of  the 
rifle  company,  if  it  was  not  for  the  defendant’s  own  accom- 
modation. The  verdict  should  have  been  entered  for  the 
plaintiff  upon  that  issue.  The  third  plea  is  a set-off,  and 
upon  that  plea  the  verdict  should  have  been  entered  for  the 
plaintiff,  for  there  was  no  pretence  that  the  amount  paid 
over  equalled  the  plaintiff’s  claim.  The  defendant,  to 
entitle  himself  to  a verdict  on  the  set-off  should  have 
confined  his  plea  to  the  sum  he  could  prove,  and  not  have 
covered  the  whole  of  the  plaintiff’s  claim.  As  this  record 
stands  before  us  there  are  three  issues  upon  it  which  have 
been  found  against  law  and  evidence  in  the  defendant’s 
favour,  upon  which  there  can  be  no  doubt  the  plaintiff  should 
have  succeeded.  And  if  the  plaintiff  had  a verdict  upon 
those,  and  three  or  any  number  of  juries  should  persist  in 
finding  the  fourth,  plea  in  the  defendant’s  favour,  it  would 
notwithstanding  have  been  competent  to  the  plaintiff  to  have 
applied  to  the  court  to  enter  judgment  non  obstante,  and 
thus  have  taken  the  opinion  of  the  court  upon  the  validity  of 
the  fourth  plea  as  a defence.  The  verdict  being  general  in 
the  defendant’s  favour  upon  the  whole  record,  the  plaintiff 
cannot  take  that  course. 

If  the  fourth  plea  afforded  a legal  defence  to  the  action, 
then,  although  a verdict  were  given  against  the  plaintiff  on 
the  other  issues,  we  should  not  interfere,  for  it  would  only 
be  a question  affecting  a portion  of  the  costs,  and  the  defen- 
dant might  at  once  have  set  that  matter  right  by  consenting 
to  have  the  verdict  entered  for  the  plaintiff*  on  those  issues. 
The  verdict  however  being  found  for  the  defendant  generally, 
precludes  the  plaintiff  from  moving  for  j udgment  non  obstante. 
I think  the  plaintiff  should  not  be  placed  in  this  position, 
and  he  has  still,  though  he  denied  the  truth  of  that  fourth 
plea,  instead  of  demurring,  a right  to  the  judgment  of 
the  court,  whether  it  be  a legal  defence,  even  after  the  jury 
has  pronounced  it  to  be  true.  To  enable  the  plaintiff  to 
present  fairly  the  matter  to  the  court  there  should  be  a new 
trial,  in  order  that  the  verdict  may  be  correctly  entered. 
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The  defendant  may,  however,  if  he  wishes  it,  consent  to  the 
verdict  being  entered  for  the  plaintiff  on  those  three  issues, 
and  may  consent  that  the  plaintiff  may  move  the  court  for 
judgment  non  obstante  on  the  fourth  plea,  and  thus  avoid 
much  expense  instead  of  going  to  another  trial ; but  I sup- 
pose the  spirit  of  litigation  is  too  strong  to  consent  to  any 
thing  that  is  reasonable,  or  will  give  the  courts  the  least 
trouble  in  the  administration  of  justice. 

This  plea  upon  equitable  grounds  with  the  other  pleas 
could  not  have  been  allowed  without  the  sanction  of  the 
court  upon  application  to  be  allowed  to  plead  it,  and  if  the 
matter  had  been  considered  upon  that  application,  much  of 
the  trouble  and  expense  to  these  parties  would,  I think,  have 
been  avoided. 

McLean,  J.,  concurred. 

Appeal  allowed. 


Clapp  v.  Haight. 

Highway — Conveyance  of  old  road  by  surveyor — Right  to  convey— Uncertain 

description. 

In  ejectment  for  land  described  as  being  formerly  a public  highway  from 
W.  to  C.,  it  appeared  that  before  1835  there  had  been  a trespass  road 
between  those  places,  running  across  defendant’s  lot.  In  that  year  a 
road  was  laid  out  and  sanctioned  by  the  quarter  sessions,  intended  as  a 
substitute  for  the  former  one.  Defendant  then  inclosed  a portion  of  the 
old  road,  and  had  been  in  possession  of  it  for  more  than  twenty  years,  but 
a small  piece  remained  not  inclosed,  and  the  plaintiff  claimed  this  under 
a deed  which  he  received  from  the  surveyor  of  highways  in  1837,  pur- 
porting to  convey  to  him  ‘’the  public  highway  or  road  from  W.  to  C. 
as  described  by  metes  and  bounds. 

Held , that  the  surveyor  had  no  right  to  sell  the  old  road,  as  it  was  not  a 
public  road  allowance  nor  a legal  highway,  and  that  the  plaintiff,  there- 
fore, could  not  recover. 

Semble , that  the  description  in  the  deed  to  the  plaintiff,  set  out  below,  was 
too  uncertain  to  convey  any  thing. 

Ejectment  for  a small  piece  of  land  in  the  township  of 
Hilly er,  formerly  being  the  public  highway  or  road  leading 
from  Wellington  to  the  Carrying  Place,  described  in  the 
writ  by  metes  and  bounds. 

The  plaintiff'  claimed  title  under  a deed  to  him  executed 
by  Stephen  Niles,  surveyor  of  highways. 

The  defendant,  besides  denying  the  title  relied  on  by  the 
plaintiff,  claimed  under  twenty  years’  possession  and  up- 
wards held  by  him  and  his  ancestors. 


CLAPP  Y.  HAIGHT. 


95 


At  the  trial,  at  Picton,  before  Hagarty,  J.,  it  appeared 
that,  before  1835,  (but  how  long  before  was  not  shewn,) 
there  had  been  an  old  road  running  in  an  irregular  manner 
from  Wellington  towards  the  Carrying  Place,  across  a cor- 
ner of  lot  seven,  and  across  the  whole  of  lot  eight,  which 
latter  was  owned  by  the  defendant,  in  the  township  of  Hill- 
yer.  It  was  not  on  any  public  allowance  for  road  laid  out 
by  the  government,  nor  was  there  any  proof  given  that  it 
was  a highway  laid  out  by  the  court  of  quarter  sessions,  or 
had  acquired  the  character  of  a legal  highway  under  or 
by  virtue  of  any  statute  or  otherwise.  For  all  that  ap- 
peared on  the  trial,  it  was  a road  used  merely  for  conveni- 
ence, and  such  as  is  commonly  termed  a trespass  road.  It 
was  very  crooked,  following  the  most  favourable  ground. 
In  183*5,  upon  a petition  to  the  quarter  sessions,  a road  was 
laid  out  and  sanctioned  by  the  court,  leading  in  a straight 
line  across  the  defendant’s  lot  eight,  and  intended  as  a sub- 
stitute for  the  crooked  road  that  had  been  in  use. 

i 

The  defendant  was  at  that  time  living  on  lot  number 
eight,  and  had  been  in  actual  occupation  of  it  ever  since. 
When  the  new  road  was  laid  out  by  the  quarter  sessions,  he 
placed  a fence  on  the  south  side  of  it,  across  his  field,  which 
inclosed  within  the  field  the  old  road,  which  had  run  in  that 
part  through  his  lot,  and  of  this  portion  of  his  land  which 
had  been  occupied  by  the  old  road  he  had  been  in  exclusive 
possession  undisturbed  ever  since,  including  a period  of  far 
more  than  twenty  years  before  this  action.  The  plaintiff, 
on  this  evidence  being  given,  abandoned  his  claim  to  that 
portion  of  the  line  of  the  old  road.  But  he  claimed  the  rest 
of  the  land  which  had  been  covered  by  the  old  line  of  road, 
where  it  ran  through  the  defendant’s  lot  eight,  maintaining 
that  as  to  that  the  defendant  had  not  held  possession  against 
him  for  twenty  years,  and  that  his  deed  from  the  surveyor 
of  highways,  made  o^i  the  4th  of  May,  1837,  entitled  him  to 
recover  in  this  action  for  that  small  piece,  which  was  stated 
to  be  a mere  fraction  of  land  adjacent  to  the  new  highway, 
on  the  north  side  of  it. 

The  defendant’s  answer  to  the  claim  was  that  the  sur- 
veyor of  highways  had  no  right  by  law  to  sell  it  to  the  plain- 
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tiff,  for  that  it  was  not  such  a public  road  allowance  as  the 
surveyor  had  a right  to  sell  by  the  statutes  then  in  force ; 
that  if  the  surveyor  could  have  sold  it,  he  should  have 
offered  the  defendant  the  refusal  of  it  before  he  sold  it  to 
the  plaintiff,  a stranger  to  the  lot,  and  who  owned  no  land 
adjacent  to  the  small  piece  in  question  : that  the  descrip- 
tion in  the  surveyor’s  deed  was  too  vague  to  enable  the  deed 
to  operate;  and  that,  whatever  might  be  the  plaintiff’s 
right  under  such  deed,  he  had  lost  it  by  never  having  taken 
possession  of  it,  and  having  left  the  defendant  to  enjoy  it 
with  the  rest  of  his  land  for  more  than  twenty  years. 

As  to  the  possession  of  this  small  piece  of  land,  the  defen- 
dant did  not  put  up  a fence  between  the  new  highway, 
when  it  was  laid  out  by  the  quarter  sessions,  and  this  small 
piece  of  his  lot,  which  had  been  occupied  by  the  old  road, 
and  which  was  adjacent  to  the  new  road  on  its  north  side. 
It  was  immediately  at  the  end  of  the  defendant’s  house  ; 
and  the  fence  which  had  been  up  between  the  old  road,  on 
its  north  side,  and  the  defendant’s  land  north  of  it,  was  left 
in  its  old  place,  thus  leaving  the  little  piece  in  question  an 
uninclosed  space  between  the  new  highway  now  used,  and 
that  laid  out  in  1835,  and  the  defendant’s  fields. 

The  plaintiff,  under  these  circumstances,  claimed  it  as 
being  covered  by  his  deed  from  the  surveyor  of  highways, 
alleging  that  he  had  not  been  dispossessed  of  it  in  such  a 
manner  as  to  bar  him. 

The  surveyor’s  deed  to  the  plaintiff  was  made  on  the  4th 
of  May,  1837,  in  consideration  of  £4  paid  by  the  plaintiff. 
It  granted  this  land  as  being  “ the  public  highway  or  road 
leading  from  Wellington  to  the  carrying  place,”  and  de- 
scribed it  thus  : commencing  at  the  base  line  in  front  of  lot 
No.  7,  then  on  a north-westerly  course  along  the  north- 
easterly edge  till  it  intersects  the  limits  between  lots  No.  8 
& 9 ; thence  south  20  degrees  east  to  tfce  southern  limits  of 
said  road,  thence  along  the  south-westerly  edge  of  said  old 
road  till  it  intersects  the  base  line  in  front  of  lot  No.  7 ; 
thence  along  said  line  to  the  place  of  beginning,”  with  the 
exception  of  what  is  occupied  by  the  main  road,  meaning 
by  the  new  quarter  sessions  road,  which  traversed  the  old 
road  on  defendant’s  lot  No.  8. 
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The  objection  made  to  this  description  was  that  it  granted 
nothing  certain.  Leave  was  reserved  to  move  to  enter  a 
nonsuit,  and  the  jury  found  for  the  plaintiff. 

Wallbridge,  Q.  C.,  obtained  a rule  nisi  accordingly.  He 
cited  Mayor  of  Salford  v.  Ackers,  16  M.  & W.  85. 

G.  S,  Patterson  shewed  cause,  and  cited  Attorney-General 
v.  Chambers,  88  L.  T.  Rep.  189. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Though  the  deed  does  not  state  in  what  concession, 
or  even  in  what  township,  the  piece  of  land  is,  yet  we  think, 
if  by  following  up  the  old  line  of  road  from  Wellington  to 
the  Carrying  Place,  (supposing  the  traces  of  it  can  yet  be 
seen,  or  the  line  ascertained,)  we  come  to  lots  numbered  8 
and  9,  then  we  can  apply  the  description.  But  we  do  not 
see  that  we  could  hold  the  deed  to  convey  more  than  the 
actual  track  of  the  old  road,  as  it  had  been  up  to  that  time 
travelled,  for  not  being  a public  allowance,  nor  any  road 
laid  out  by  public  authority,  we  cannot  tell  that  any  spe- 
cific width  belonged  to  it  as  a highway.  The  public  had 
merely  used  what  they  wanted.  There  was  no  evidence  that 
statute  labour  had  been  performed  on  the  old  road,  or  public 
money  expended  on  it,  either  before  1810  or  afterwards. 

We  should  have  difficulty,  we  think,  in  holding  that  the 
deed  made  by  the  surveyor  of  highways  was  sufficiently 
certain  in  the  description  to  convey  any  thing  that  could 
now  be  clearly  made  out,  but  it  is  of  no  consequence  to 
determine  that  point,  for  we  are  of  opinion  that  the  surveyor 
of  highways  had  no  right  to  sell  the  land,  for  it  was  not.  a 
public  allowance,  and  was  not  even  a legal  highway  in  any 
sense  of  a highway : that  is,  it  was  not  proved  to  have  been 
laid  out  by  the  quarter  sessions,  and  there  can  be  no  doubt 
it  was  not,  for  a road  of  that  zig-zag  description  could  never 
have  been  laid  down  by  a surveyor  as  intended  to  be  a per- 
manent road.  Neither  was  there  any  evidence  that  it  had  be- 
come a highway  by  any  of  the  means  by  which  it  might  have 
acquired  that  character  under  the  statute  50  Geo.  III.,  ch.  1. 

We  make  absolute  the  rule  nisi  for  entering  a nonsuit. 

Rule  absolute. 
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McLeod  and  McIntyre  y.  Fortune,  Sheriff,  et  al.  (a.) 

A person  who  indemnifies  the  sheriff  for  seizing  goods,  does  not  by  that  act 

become  liable  as  a trespasser. 

This  was  an  action  for  seizing  goods,  tried  at  Cobourg, 
before  Burns,  J.,  in  which  a verdict  was  rendered  for  the 
plaintiffs  against  all  the  defendants. 

Galt,  Q.  C.,  obtained  a rule  nisi  to  enter  a verdict  for 
defendants  Ullyott  and  Carveth  pursuant  to  leave  reserved, 
and  for  a new  trial  for  the  other  defendants,  to'  which 
Cameron,  Q.  C.,  shewed  cause. 

The  only  point  which  arose,  material  to  be  reported,  was 
whether  the  defendant  Carveth  could  be  held  liable  for 
having  joined  in  the  bond  to  indemnify  the  sheriff  for  the 
seizure,  there  being  no  other  evidence  to  connect  him  with 
the  sheriff’s  act. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  defendant  Carveth,  we  have  had  some  doubt, 
but  our  conclusion  is  that  he  is  not  liable,  and  that  a verdict 
should  be  entered  in  his  favour. 

We  have  found  no  authority  for  holding  him  a trespasser, 
merely  because  upon  the  claim  being  made  by  the  plaintiffs 
he  joined  in  a common  indemnity  bond  to  the  sheriff,  to  hold 
him  harmless  in  selling  the  property  as  belonging  to  the 
defendants  in  the  ji.  fa. 

No  authority  has  been  cited  in  support  of  the  action  under 
such  circumstances  against  a person  in  Carveth’s  position, 
and  we  have  found  none,  though  there  must  frequently  have 
been  the  same  ground  for  an  action.  It  may  be  said  that 
he  caused  the  sale  to  be  made  by  giving  his  bond  of  indem- 
nity, because  without  that  it  probably  would  not  have  been 
made,  and  that  therefore  the  case  is  even  stronger  than  a 
mere  direction  or  assent,  for  it  holds  out  a promise  of  in- 
demnity as  an  inducement  to  the  sheriff  to  go  forward. 

On  the  other  hand,  the  surety  in  the  indemnity  bond  has 
no  interest  in  the  matter,  and  therefore,  if  he  can  be  reason- 


(i a ) Decided  in  Trinity  Term  last,  but  omitted  in  the  reports  of  that  term. 
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ably  held  to  ratify  and  adopt  the  act  of  seizure,  which  is  the 
original  trespass,  he  is  not  ratifying  or  adopting  anything 
done  for  his  benefit.  He  consents  merely  to  add  his  respon- 
sibility to  that  of  the  plaintiff  in  the  execution,  in  case  the 
sheriff  shall  have  been  found  wrong  in  his  decision  upon  a 
contested  claim.  He  neither  directs  nor  counsels  the  act, 
nor  avails  himself  of  it  for  his  bendfit,  for  he  has  no  concern 
in  it.  We  fear  it  would  have  an  inconvenient  and  injurious 
effect  upon  the  administration  of  justice  if  persons  indemni- 
fying the  sheriff  on  either  side,  in  cases  of  this  kind,  found 
that  by  that  act  merely  they  were  liable  to  be  treated  as 
trespassers.  It  would  hardly  be  in  the  power  of  the  sheriff 
thenceforward  to  take  that  course  which  courts  of  justice 
have  frequently  pointed  out  as  the  course  that  he  ought  to 
have  taken.  In  point  of  fact,  the  person  who  executes  the 
bond,  when  he  does  nothing  and  says  nothing  to  show  that 
he  has  any  interest  or  desire  in  the  matter,  may  be  assumed 
to  be  entirely  indifferent  whether  the  sheriff*  persists  in  his 
seizure  or  not;  he  neither  directs  nor  procures  the  act  to  be 
done,  and  the  sheriff  is  left  perfectly  free  to  act  as  he  thinks 
proper. 

Our  opinion  is  that  a verdict  should  be  entered  for  the 
defendant  Carveth. 

As  to  the  case  against  the  other  defendants,  the  amount 
recovered  by  the  verdict  is  large,  but  there  is  no  doubt  about 
the  ability  of  the  defendants  to  pay  it,  if  it  is  justly  due,  so 
that  there  is  no  danger  of  loss  by  any  delay  that  may  arise 
from  the  necessity  of  further  investigation. 

There  are  several  points  which  are  left  doubtful  upon  the 
evidence,  and  considering  the  strange  discrepancy  between 
the  accounts  given  by  William  Maur  of  the  transaction  at 
different  times,' and  the  statements  in  the  evidence,  and  in 
the  many  affidavits  that  have  been  filed,  we  think  we  should 
grant  a new  trial  that  the  matter  may  be  more  fully  inves- 
tigated ; but  we  have  not  formed  the  opinion  that  the  plain- 
tiffs are  not  entitled  to  recover,  and  possibly  to  the  amount 
of  the  verdict,  and  we  say  this  that  it  may  be  understood 
that  the  case  will  go  to  trial  without  prejudice  from  any 
supposed  conclusion  of  ours  in  regard  to  the  merits. 

New  trial,  costs  to  abide  the  event. 
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McLeod  and  McIntyre  v.  Fortune,  Garnett,  Marmion, 
Ullyott,  and  Carveth. 

Bill  of  sale — Affidavit  of  bona  fides  andoj  execution — Assignment  of  judgment — 
Satisfaction — Subsequent  sale. 

Where  a bill  of  sale  was  made  to  two  jointly,  and  filed  on  an  affidavit  of 
bona  fides  made  by  one,  but  the  evidence  shewed  that  the  consideration 
was  made  up  of  two  debts,  due  to  the  vendees  separately.  Held,  suf- 
ficient. 

Held,  also,  no  objection  that  the  affidavit  of  execution  did  not  state  the  date 
of  the  bill  of  sale  or  on  what  day  it  was  executed. 

The  sheriff  held  an  execution  against  A.  B.,  and  C.,  upon  a note  on  which  C. 
was  the  last  endorser,  and  the  others  therefore  liable  over  to  him.  Goods 
belonging  to  A.  having  been  seized,  C.  paid  the  bailiff  ^"ioo,  part  of  the 
debt,  and  the  sheriff  accepted  and  paid  a draft  by  the  plaintiffs’  attorney 
for  the  whole  ; on  the  same  day  that  this  draft  was  accepted  the  bailiff  took 
an  assignment  of  the  judgment,  and  afterwards  sold  the  goods  under  a 
ven.  ex.,  when  they  were  bought  by  C.,  and  out  of  the  purchase  money 
the  bailiff  paid  the  balance  due  to  the  sheriff. 

Held,  that  the  payment  made  by  the  sheriff  had  satisfied  the  judgment,  and 
that  the  sale  therefore  was  illegal. 

Action  for  taking  and  converting  to  defendants’  use  a 
schooner  belonging  to  the  plaintiffs,  with  the  rigging,  sails, 
anchors,  and  other  equipments,  and  also  a quantity  of  tim- 
ber and  planks. 

Defendants  pleaded — 1.  Not  guilty. 

2.  That  the  schooner,  &c.,  did  not  belong  to  the  plaintiffs. 

3.  That  the  plaintiffs  were  not  possessed  of  the  schooner, 
&c. 

4.  A justification  under  a writ  of  fi.  fa.  in  a case  of 
Fergusson  v.  William  Manson,  Donald  Man  son,  and  one  of 
these  defendants,  Garnett,  and  a venditioni  exponas  issued 
upon  a return  to  such  writ. 

It  was  stated  in  this  plea  that  to  the  fi.  fa.  defendant 
Fortune,  as  sheriff,  had  returned  that  he  had  seized  certain 
goods  and  chattels  of  the  three  defendants  in  the  writ,  of 
the  value  of  £30,  which  goods  remained  in  his  hands 
unsold  for  want  of  buyers,  and  that  he  had  no  more  goods : 
that  a ven.  ex.  therefore  issued,  directing  the  sheriff  to 
sell  the  goods  so  seized,  which  writ  of  ven.  ex  was 
endorsed  with  a direction  to  levy  £111  11s.  lid.,  besides 
costs,  &c. : that  under  the^i.  fa.  and  ven.  ex.  the  defendant 
Fortune,  as  sheriff,  and  the  other  defendants  as  his  ser- 
vants, by  his  command  seized  and  sold  the  said  goods, 
&c.,  mentioned  in  the  declaration,  as  it  was  lawful  for 
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them  to  do,  such  goods  being  the  property  of  the  three  defen- 
dants in  the  said  writs,  or  of  some  or  one  of  them,  and  not 
being  the  property  of  these  plaintiffs  as  alleged,  which  are 
the  said  supposed  trespasses  in  the  declaration  mentioned. 

To  this  plea  the  defendants  replied  : — 1.  That  the  said 
goods,  &c.,  were  not  the  property  of  the  execution  debtors, 
or  of  any  of  them,  but  belonged  to  these  plaintiffs. 

2.  That  the  judgment  in  that  plea  mentioned,  at  the  time 
of  the  goods  being  seized  and  sold,  was  paid  and  satisfied. 

The  defendants  took  issue  on  the  replications. 

At  the  trial  at  Cobourg,  before  Hagarty , J.,  the  plaintiffs 
proved  a bill  of  sale  made  to  them  by  William  Manson,  under 
seal,  dated  the  31st  of  October,  1857,  by  which,  in  consider- 
ation of  £261  Is.  3d.,  recited  to  be  a debt  due  by  William 
Manson  to  the  vendees,  he,  Manson,  sold  to  them  the  hull  of 
the  vessel  in  question,  then  being  built  at  Port  Hope  by 
the  said  Manson,  and  all  the  timber  and  materials  then 
got  out  for  the  purpose  of  completing  the  same,  consisting 
of  plank,  knees,  and  sawed  and  unsawed  lumber.  This  was 
filed  with  the  county  clerk  on  the  3rd  of  November,  1857. 

It  was  objected,  on  the  part  of  the  defendants,  that  the 
evidence  shewed  the  consideration  of  £261  Is.  3d.  in  this 
bill  of  sale,  to  be  made  up  of  twro  debts  due  by  the  vendor, 
W.  Manson,  one  of  them  to  the  plaintiff  McLeod  of  £77, 
and  the  other  to  McIntyre,  the  other  vendee,  of  £183  16s. 
9d.,  but  that  they  were  not  shewn  to  be  partners,  and  yet 
that  the  bill  of  sale  stated  the  whole  consideration  as  if  it 
were  a debt  due  to  the  vendees  jointly ; and  that  under  such 
circumstances  the  affidavit  of  McLeod  alone,  (upon  which  it 
was  registered,)  that  the  sale  was  bona  fide,  and  upon  good 
consideration,  as  set  forth  in  the  conveyance,  and  not  for 
the  purpose  of  enabling  the  bargainees  to  hold  them  against 
the  vendor’s  creditors,  was  not  sufficient 

It  was  objected  also  that  the  affidavit  made  by  the  sub- 
scribing witness  was  insufficient,  because  it  did  not  state  the 
date  of  the  bill  of  sale,  or  on  what  day  it  was  executed. 

The  learned  judge  overruled  those  objections,  not  looking 
upon  the  defendants  as  in  a situation  to  raise  them,  as  the 
want  of  registration  (if  there  were  anything  in  the  objections) 
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would  make  the  bill  of  sale  void  only  as  against  creditors, 
or  subsequent  purchasers  or  garnishees,  and  none  of  these 
defendants  stood  in  that  position. 

The  plaintiffs  next  gave  evidence  in  support  of  their 
replications,  chiefly  for  the  purpose  of  shewing  that  the 
defendants  could  not  justify  under  the  execution  against 
Manson,  because  that  execution  had  been  fully  satisfied  be- 
fore the  property  in  question  had  been  sold  under  it. 

It  was  proved  by  the  plaintiffs  that  Garnett,  one  of  the 
defendants  in  the  execution  of  Fergusson  against  William 
Manson,  Donald  Manson,  and  Garnett,  had  been  sued  as 
endorser  in  the  same  action  with  the  two  Mansons,  who  were 
liable  before  him  as  maker  and  prior  endorser  on  the  same 
note : that  Marmion,  one  of  the  defendants  in  this  suit,  was 
the  sheriff’s  bailiff  who  seized  the  property  in  question,  early 
in  March,  1858,  under  the  fi.  fa.,  and  sold  it  under  the  ven. 
ex. : that  a few  days  after  he  had  seized,  and  before  the 
sale,  Garnett,  one  of  the  defendants,  paid  him  £100,  the 
sum  due  upon  the  execution  being  then  £123  16s.  8d.,  and 
that  after  the  £100  had  been  so  paid,  and  in  consequence  of 
some  communication  between  Marmion,  the  bailiff,  and  the 
sheriff*,  Fortune  : the  attorney  of  Fergusson,  the  execution 
plaintiff,  drew  upon  the  sheriff  in  favour  of  Fergusson  for 
$468,  being  the  whole  amount  due  upon  the  fi.  fa.  after 
deducting  a small  sum  in  which  Mr.  Mowat,  the  plaintiff  ’s 
attorney,  was  indebted  to  the  sheriff  This  was  on  the  17th 
of  March,  1858.  The  draft  was  at  three  days’  sight,  and 
was  paid  by  the  sheriff  at  maturity,  and  this  defendant, 
Marmion,  his  bailiff*,  on  the  29th  of  March,  paid  over  to  the 
sheriff  the  amount  necessary  to  discharge  the  execution.  On 
the  17th  of  March,  the  same  day  that  the  sheriff  accepted 
the  draft  in  favour  of  the  plaintiffs’  attorney,  Marmion,  his 
bailiff,  took  an  assignment  of  the  judgment  from  Fergusson 
as  for  the  sum  of  £128  15s.  8d.,  paid  to  him  by  Marmion 
for  the  purchase  of  the  judgment,  and  afterwards,  on  the  3rd 
of  April,  1858,  Marmion  put  up  the  schooner  and  other  pro- 
perty for  sale  under  the  ven.  ex .,  and  sold  it  for  £30  to 
TJllyott,  one  of  the  defendants,  who  it  was  plain  upon  the 
evidence,  bid  her  off  for  the  other  defendant  Garnett. 
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Garnett  was  examined  as  a witness  for  the  plaintiffs,  and 
admitted,  as  Marmion  also  swore,  that  he,  Garnett,  was  the 
person  who  urged  on  the  sale,  after  the  plaintiff’s  attorney 
in  the  ft.  fa.  had  been  paid  the  debt  and  costs  in  full,  and 
Garnett  swore  also  that  his  object  was  to  get  possession  of 
the  vessel,  and  that  the  assignment  of  the  judgment  to  the 
bailiff,  Marmion,  was  made  upon  the  advice  of  his  Garnett's 
legal  adviser,  as  a means  of  protecting  him  in  his  payment 
of  the  execution,  which  was  against  him  and  the  Mansons. 

Marmion  endeavoured,  on  his  examination  upon  the  trial, 
to  represent  the  transaction  between  Garnett  and  him  as  if 
it  were  a loan  of  the  £100  by  Garnett  to  him,  for  some  pur- 
pose of  Marmion’s  own,  but  it  was  plain  upon  his  testimony, 
and  Garnett’s,  that  Garnett  had  supplied  the  £100  to  Mar- 
mion to  satisfy  so  much  of  the  execution  against  him  and 
the  Mansons,  and  that  Marmion  had  so  arranged  with 
the  sheriff  that  Fortune  was  content  to  pay  the  whole 
amount  of  the  execution  to  the  plaintiffs’  attorney  as  if  it 
had  been  collected  on  the  execution ; and  afterwards,  upon 
the  pretence  of  enforcing  the  judgment  for  Marmion  as  the 
purchaser  and  assignee  of  such  judgment  from  Fergusson, 
as  if  Marmion  had  advanced  the  money  which  was  paid  to 
Fergusson,  the  vessel  was  allowed  by  the  sheriff  to  be  sold 
by  Marmion  under  the  ven.  ex.,  just  as  if  the  judgment  were’ 
still  unsatisfied. 

These  plaintiffs  attended  the  sale  and  forbade  it.  There 
was  no  competition,  and  the  result  was  that  the  property 
was  knocked  down  to  Ullyott,  Garnett’s  agent,  for  £30, 
and  Garnet  entered  at  once  into  possession  of  the  vessel. 
Marmion  received  out  of  the  £30  what  was  necessary  to 
make  up  the  deficiency  between  the  £100  which  Garnett 
had  given,  and  the  amount  which  Marmion  had  paid  to  the 
sheriff. 

The  learned  judge  ruled  at  the  trial,  that  the  payment 
made  by  the  sheriff  to  the  plaintiffs’  attorney,  under  the 
circumstances  that  had  been  proved, discharged  the  execution 
and  that  he,  Garnett,  could  not  through  the  bailiff  take  an 
assignment  of  the  judgment,  and  enforce  it  in  the  name  of 
the  plaintiffs,  who  had  been  paid  their  debt,  but  for  the 
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express  purpose  of  protecting  that  one  of  the  defendants  in 
the  cause  (in  this  case  Garnett)  who  had  paid  the  money  to 
him.  He  thought  such  a transaction  as  Marmion’s  evidence 
disclosed  was  wholly  opposed  to  the  policy  of  the  law. 

On  this  direction  the  jury  found  for  the  plaintiff  £750, 
except  as  against  Carve  th,  in  whose  favour  a verdict  was 
entered  by  consent.  £750  was  the  sum  at  which  the  vessel 
was  valued  in  May,  1858,  by  a person  who  had  inspected 
her.  These  plaintiffs  bought  the  vessel  in  October,  1857, 
when  she  was  on  the  stocks  and  in  a very  unfinished  state. 
The  plaintiffs  proved  that  after  they  bought  her  for  £261 
they  had  expended  large  sums  in  completing  and  equipping 
her. 

Galt,  Q.C.,  for  the  first  four  defendants,  moved  for  a new 
trial  without  costs,  for  misdirection,  and  upon  the  law  and 
evidence,  and  for  excessive  damages. 

Cameron , Q.C.,  shewed  cause,  and  cited  Carr  v.  Coulter 
et  al,  2 P.  R.  817 ; Dowbiggin  v.  Bourne,  1 Younge  111  : 
2 Y.  & C.  462  ; Langdon  v.  Willis,  Lutw.  589  ; Speake  v, 
Richards,  Hob.  207  ; Waller  v.  Weedale,  Noy  107. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  think  the  objections  were  rightly  over-ruled  that  were 
taken  to  the  plaintiffs’  title  under  the  bill  of  sale,  on 
account  of  the  debts  which  formed  the  consideration  being 
separate  debts,  due  to  the  plaintiffs  respectively,  and 
not  one  debt  due  to  the  two,  and  because  the  affidavit  of 
bona  ) ides  was  made  by  one  only  of  the  vendees.  Wre  think 
these  objections  in  themselves  not  tenable,  independently  of 
the  particular  ground  on  which  the  learned  judge  overruled 
them. 

We  think  also  that  we  ought  not  to  interfere  on  the  ground 
of  the  damages  being  excessive,  for  the  evidence  would  fairly 
support  a recovery  to  that  amount,  and  the  conduct  of  the 
defendants  was  reprehensible  on  several  grounds.  We  grant- 
ed a new  trial  after  the  first  verdict  in  favour  of  the  plaintiffs, 
which  was  for  £600  damages,  because,  the  plaintiffs’  title  to 
the  ship  being  denied,  a good  deal  of  evidence  had  been  given 
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upon  that  issue,  and  afterwards  many  affidavits  were  filed  on 
both  sides,  which  certainly  placed  the  witness,  William 
Manson,  upon  whose  evidence  the  proof  of  the  transaction 
respecting  the  sale  of  the  ship  to  the  plaintiffs  in  a great 
measure  depended,  in  a light  that,  to  say  the  least,  required 
explanation,  and  made  it  proper  that  the  case  should  again 
be  submitted  to  a jury.  We  were  careful  in  granting  the 
new  trial,  however,  to  state  that  it  was  on  that  account  we 
granted  it,  and  not  because  we  had  formed  an  opinion  that 
the  plaintiffs  were  not  entitled  to  recover,  and  probably  to 
the  fall  extent  of  the  damages  given. 

Upon  the  main  question  in  this  case,  we  are  of  opinion 
that,  even  if  the  property  had  been  still  Manson’s,  the  sheriff 
acted  wrongfully  in  selling  the  schooner  and  other  goods  on 
the  judgment  which  Fergusson  had  obtained  against  the  Man- 
sons  and  Garnett  on  the  note  made  and  endorsed  by  those 
defendants  respectively,  for  that  after  what  had  taken  place 
that  judgment  was  satisfied,  and  Fergusson  had  been  paid 
his  debt.  He  had  no  longer  a judgment  debt  to  assign,  and 
there  is  no  doubt  that  when  the  sheriff  paid  the  whole  debt, 
as  he  did,  to  the  plaintiffs’  attorney,  he  did  so  because  he 
chose  to  give  effect  to  Marmion’s  arrangement  for  paying 
the  debt,  and  Marmion’s  taking  the  assignment  of  the  judg- 
ment seems  to  have  been  an  after- thought,  and  bears  too 
much  the  appearance  of  a contrivance  to  further  Garnett’s 
views  in  getting  possession  of  the  vessel,  which  he  did  for  the 
trifling  sum  of  £30,  because  no  one  would  venture  to  become 
purchaser  at  a sale  made  under  such  circumstances,  or  at 
any  rate  no  one  chose  so  to  do. 

The  case  of  Dowbiggin  v.  Bourne  (1  Younge  111,  and  2 
Y.  & C.  462),  shews  that  the  sale  that  was  made  was  illegal, 
because  the  judgment  had  been  satisfied,  and  could  not  be 
enforced  at  the  instance  of  Garnbtt,  for  the  double  purpose, 
as  it  seems  it  was,  of  giving  him  a summary  method  of  re- 
covery against  the  prior  parties  to  the  note,  and  of  getting 
the  schooner  into  his  possession. 

Under  such  circumstances  as  were  proved,  the  sheriff 
could  not  be  looked  upon  as  acting  for  the  judgment  creditor 
Fergusson,  and  he  was  not  therefore  entitled  to  dispute  the 
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bona  fides  of  the  sale  that  had  been  made  to  the  plaintiffs, 
and  the  same  remarks  apply  in  effect  to  the  other  defend- 
ants, whose  defence  depends  upon  the  legality  of  what  the 
sheriff  did. 

Rule  discharged. 


Margaret  Scouler  and  Cecilia  McOuat  y.  James 

SCOULER. 

Will — Construction — Previous  decision  of  C.P.  thereon — Demand  of  possession 
— Devise  to  wife — Ejectment  by  her  alone — 22  Vic. , ch.  34. 

Where  the  construction  of  a will  had  been  determined  by  the  Common  Pleas, 
this  court  held  it  to  be  settled  by  their  decision,  and  conformed  to  it  with- 
out expressing  any  opinion  on  the  question  raised. 

The  plaintiffs  claimed  under  a will  giving  them  a life  estate  in  the  land,  and 
the  defendant  did  not  hold  under  them,  and  by  his  notice  denied  their 
title.  Held , that  no  notice  to  quit  nor  demand  of  possession  was  necessary. 
One  of  the  plaintiffs  having  married  since  the  devise.  Held , that  she  was  not 
entitled  by  the  22  Vic.,  ch.  34,  to  sue  alone,  but  that  her  husband  must 
join. 

Qucere,  as  to  the  effect  of  that  statute  upon  the  husband’s  right  to  possession 
of  his  wife’s  land  where  he  is  not  a tenant  by  the  curtesy. 

Ejectment  for  the  rear  half  of  lot  No.  20,  in  the  10th 
concession  of  Lanark. 

The  plaintiffs  claimed  title  as  devisees  of  Robert  Scouler, 
the  grantee  of  the  Crown. 

The  defendant,  who  defended  for  the  whole  100  acres, 
was  the  eldest  son  of  the  same  Robert  Scouler,  and  claimed 
“ by  right  of  possession.” 

At  the  trial  at  Perth,  before  Richards,  J.,  it  appeared 
that  the  Crown  granted  the  land  by  patent  to  Robert 
Scouler. 

He  died  in  November,  1852,  having  made  his  will  as  follows: 
“ I do  leave  and  bequeath  to  John  Scouler,  son  of  my 
daughter  Margaret,  all  my  real  as  well  as  personal  estate 
that  I may  be  possessed  of  at  the  time  of  my  demise, 
the  lands  and  tenements  being  the  rear  half  of  lot  number 
20,  in  the  10th  concession  of  the  township  of  Lanark,  pro- 
viding he  supports  me  with  sufficient  meat,  board,  washing, 
and  lodging,  or  causes  me  to  be  supplied  in  the  same  during 
the  term  of  my  natural  life.  And  further,  I order  that  the 
said  John  Scouler’s  mother,  and  my  youngest  daughter 
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Cecilia,  shall  have  a lien  or  claim  on  the  said  lands  and 
tenements  as  a home,  during  the  term  of  either  of  their 
natural  lives,  then  after  their  decease  the  same  shall  revert 
to  the  said  John  Scouler,  and  his  heirs  for  ever.” 

The  plaintiff,  Margaret  Scouler,  was  mother  of  the  John 
Scouler  named  in  the  will,  and  the  plaintiff  Cecilia  was  the 
youngest  daughter  mentioned  in  the  will. 

It  was  admitted  that  Cecilia  was  a married  woman  at  the 
time  of  bringing  this  action : that  her  husband  was  still 
living : that  he  had  never  reduced  her  interest  in  the  pre- 
mises in  question  into  possession  ; and  that  she  had  never 
been  in  actual  possession.  Also,  that  this  defendant  took 
possession  under  the  testator  about  nine  years  ago,  and  had 
ever  since  been  in  actual  possession,  making  such  use  as  he 
pleased  of  the  property. 

The  defendant’s  counsel  objected  at  the  trial  that  no  estate 
passed  to  the  plaintiffs  under  the  will,  nothing  at  most  but 
a charge  in  equity  : that  the  will  contemplated  and  intended 
that  John  Scouler  should  enjoy  the  estate  in  common  with 
the  others  named : that  if  any  legal  estate  passed  it  was  to  the 
devisees  jointly  during  their  lives,  and  one  could  not  recover 
without  the  others  : that  Cecilia’s  husband  should  have 
joined  with  her  in  the  action ; and  that  the  plaintiff  was 
bound  to  shew  a demand  of  possession  before  action. 

The  defendant  had  leave  to  move  to  have  a verdict  enter- 
ed for  him  on  any  of  these  objections,  and  a verdict  was 
rendered  for  the  plaintiffs. 

The  defendant  shewed  no  right  in  himself,  but  confined 
himself  to  questioning  the  title  of  the  plaintiffs.  As  the 
will  was  not  denied,  he  could  have  no  title,  for  he  had  not 
held  possession  for  a time  that  could  bar  the  devisee  under 
his  father’s  will. 

John  Scouler,  the  devisee  in  the  will,  brought  an  action 
against  the  defendant,  James  Scouler,  in  1857,  to  gain  pos- 
session of  the  property,  claiming  under  the  will,  and  on  the 
trial  of  that  action,  which  was  depending  in  the  Common 
Pleas,  a verdict  was  given  for  the  plaintiff,  with  leave 
reserved  to  the  defendant  to  move  to  enter  a nonsuit,  if 
the  court  should  be  of  opinion  that  the  will  gave  a life 
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estate  to  Margaret  and  Cecilia,  and  that  the  plaintiff,  John 
Scouler,  took  only  a remainder  in  fee  under  the  will,  and 
no  present  interest. 

The  Court  of  Common  Pleas,  after  argument  of  the  case, 
determined  that  the  testator’s  two  daughters  took  an  estate 
for  their  joint  lives,  with  remainder  to  the  survivor  for  her 
life,  remainder  in  fee  to  the  plaintiff  in  that  case,  John 
Scouler,  and  they  directed  a nonsuit  to  be  entered.  The 
case  is  reported  in  8 C.  P.  9. 

The  daughters  in  consequence  brought  this  action  to 
dispossess  the  testator’s  eldest  son,  James,  who  was  still  in 
possession. 

Deacon  obtained  a rule  nisi  to  enter  a verdict  for  the 
defendant  pursuant  to  leave  reserved.  He  cited  Doe  Sheriff 
v.  McGillivray,  6 O.  S.  189  ; Doe  Foley  v.  Wilson,  11  East 
56 ; Williams  v.  Evans,  1 E.  & B.  727  ; Doe  Blakiston  v. 
Haslewood,  10  C.  B.  544 ; Thornhill  v.  Hall,  2 Cl.  & Fin. 
22,  36 ; Greenwood  v.  Sutcliffe,  14  C.  B.  226 ; Coon  v. 
Brook,  21  Barb.  547  ; 22  Vie.,  ch.  34,  secs.  2,  19. 

Steele,  contra,  cited  Butler  v.  Donaldson,  10  U.  C.  B. 
643  ; Woodf.  L.  & T.  492 ; C.  L.  P.  A.,  sec.  234. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  may  seem  to  be  room  for  arguing  upon  the  terms 
of  the  will  that  the  daughters  were  only  to  have  the 
privilege  of  living  upon  the  farm  as  a home  jointly  with 
John  Scouler  if  they  chose,  and  that  the  testator  meant 
that  John  should  have  the  estate  at  once,  subject  to  that 
condition  in  favour  of  the  daughters  ; and  that  the  stipula- 
tion that  he  should  support  the  devisor  during  his  life, 
which  would  be  a condition  precedent,  fortified  that  con- 
struction, as  it  seems  to  shew  that  John  Scouler,  who  had 
been  allowed  to  live  upon  the  place  before  the  old  man  died, 
was  to  be  allowed  to  enjoy  the  property  even  before  the 
will  could  take  effect,  and  from  thenceforward. 

On  the  other  hand,  the  language  of"  the  will,  that  after 
the  death  of  the  daughters  the  estate  should  revert  to  John 
Scouler,  seems  to  denote  an  intention  that  the  daughters 
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should  hold  the  estate  for  their  lives,  and  there  are  other 
reasons  that  may  be  given  for  supporting  that  construction. 

Whatever  might  be  the  opinion  of  this  court,  we  consider 
the  construction  of  this  will  settled  by  the  judgment  of  the 
Court  of  Common  Pleas,  for  it  would  be  intolerable  that 
two  courts  of  co-ordinate  jurisdiction  should  in  a contro- 
versy respecting  the  same  property,  arising  upon  the  con- 
struction of  the  same  will,  insist  upon  opposite  conclusions. 
If  there  were  no  appellate  jurisdiction  such  a course  would 
lead  to  confusion,  and  there  being  a higher  court  to  which 
the  question  may  be  taken,  it  is  obviously  proper  that  we 
should  conform  to  the  judgment  given  in  the  Court  of  Com- 
mon Pleas  until  it  has  been  reversed.  On  that  point,  there- 
fore, we  decide  in  favour  of  the  plaintiffs. 

There  was  no  necessity  for  proving  a demand  of  posses- 
sion by  the  plaintiffs,  for  it  was  not  shewn  that  this  de- 
fendant ever  held  from  or  under  them.  The  devisor’s  death 
put  an  end  to  any  tenancy  at  will  that  might  have  been 
held  under  him ; and  besides,  the  defendant,  by  denying 
the  plaintiffs’  title  in  this  action,  disabled  himself  from  con- 
tending that  he  ought  to  have  had  notice  to  quit,  or  that 
possession  should  have  been  demanded  from  him. 

Then,  it  is  objected  to  the  right  of  Cecilia  to  recover, 
that  she  was  a feme  covert  when  this  action  was  brought, 
being  married  to  one  McOuat,  and  that  she  cannot  sue 
alone.  It  was  not  shewn  whether  there  has  been  any  child 
born  of  the  marriage,  nor  whether  the  husband  is  living  in 
Upper  Canada  or  not. 

This  was  an  estate  devised  to  Cecilia  Scouler,  as  we  as- 
sume, before  the  marriage.  We  see  no  authority  in  the 
statute  22  Yic.,  ch.  34,  for  her  suing  alone  in  this  action  of 
ejectment,  but  the  verdict  may  continue  in  force  for  the 
plaintiff*  Margaret  Scouler,  and  judgment  be  entered  for  her. 
The  statute  22  Yic.,  ch.  34,  does  not  seem  perfectly  clear  as 
to  the  right  of  the  husband  to  go  into  possession  of  his 
wife’s  lands  whether  acquired  by  her  before  or  after  cover- 
ture, unless  where  he  shews  himself  to  be  tenant  by  the 
curtesy.  But  at  any  rate,  there  is  no  authority  upon  the 
facts  shewn  for  the  wife  suing  alone  in  this  case. 
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The  verdict  will  be  for  the  plaintiff  Margaret  Scouler  for 
an  undivided  moiety  of  the  land,  which  she  has  a right  to 
during  her  life. 


Park  v.  the  Phcenix  Insurance  Company. 

Insurance — Interest  of  plaintiff  in  the  property — Double  insurance — Second 
insurance  on  different  interest , and  not  by  plaintiff— Over-estimate  of  loss — 
Evidence. 

The  plaintiff,  in  an  action  on  a policy  of  insurance,  averred  that  at  the  time  of 
effecting  the  policy  he  was  interested  in  the  property  insured  : That  his  in- 
terest was  before  the  loss  assigned  by  him  to  one  B.,  which  assignment  was 
accepted  by  defendants  ; and  that  until  the  loss  B.  continued  interested, 
and  the  plaintiff  as  trustee  for  him. 

Defendants  did  not  demur,  but  pleaded  : — i.  That  at  the  time  of  the  loss  the 
plaintiff  had  no  interest  ; and  2.  That  before  the  fire  he  assigned  the  policy 
to  B.,  without  having  the  transfer  endorsed,  and  without  defendants’  consent. 
It  appeared  that  the  statement  in  the  declaration  was  true,  that  is,  that  the 
plaintiff  had  assigned  his  interest  to  B.,  which  assignment  was  approved  by 
defendants. 

Held , that  the  plaintiff  was  entitled  to  succeed  on  the  issue. 

The  third  plea  alleged  that  the  plaintiff  Tad  effected  another  insurance  in  the 
A.  Co.,  without  notice  to  defendants  or  endorsement  on  their  policy.  The 
evidence  shewed  that  this  policy  was  effected  by  one  S.,  (whose  interest  in 
the  property  did  not  appear,)  in  his  own  name,  and  assigned  b>  him  to  B. 
Held,  that  the  plea  was  not  proved,  for  the  insurance  complained  of  was 
not  shewn  to  be  by  or  for  the  plaintiff,  or  of  his  interest,  which  would  be 
necessary  to  avoid  the  plaintiff’s  policy. 

In  the  sixth  plea  defendants  set  up  as  a defence,  that  after  the  fire  the  plain- 
tiff in  making  his  claim  had  misrepresented  and  over-stated  the  amount  of 
his  loss,  contrary  to  the  form  and  effect  of  the  condition  in  the  policy. 
Held,  that  to  sustain  this  plea  it  was  necessary  to  prove  that  the  over- 
estimate did  not  arise  from  mistake  or  inadvertence,  but  was  made  design- 
edly, for  the  purpose  of  obtaining  a larger  sum  than  the  loss  really  sustained, 
or  to  prevent  close  enquiry. 

Held,  that  up  m the  evidence  set  out  below — it  being  probable  that  the  loss, 
though  over-estimated,  was  equal  to  the  sum  insured,  and  there  being  cir- 
cumstances which  might  explain  the  overcharge  —that  the  jury  were  war- 
ranted in  finding  for  the  plaintiff. 

Action  on  a policy  of  insurance  against  fire  for  £1000, 
made  on  the  15th  of  March,  1856,  for  twelve  months,  and 
'renewed  till  the  15th  of  March,  1858,  on  a saw-mill  and 
machinery  of  the  plaintiff,  in  the  township  of  Nassagaweya. 

The  plaintiff  averred  that  at  the  time  of  making  the  policy, 
and  from  thence  till  the  1st  of  May,  1857,  he  was  interested 
in  the  said  saw-mill  and  machinery  thereby  insured  to  the 
amount  of  £2000,  and  being  so  interested  therein,  his  interest 
was,  on  the  said  1st  of  May,  1857,  assigned  by  him,  according 
to  the  terms  of  the  policy,  to  one  Levi  Beemer,  which  assign- 
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ment  was  notified  to  and  accepted  by  the  defendants  : that 
Beemer  continued  interested  in  the  said  saw-mill  and  ma- 
chinery till  the  time  of  the  fire  to  the  amount  of  £2000,  and 
that  the  plaintiff  was  also  interested  therein  to  the  same 
amount  as  trustee  for  the  said  Beemer  , and  that  while  such 
interest  continued,  and  before  the  15th  of  March,  1858,  the 
saw-mill  and  machinery  were  burnt  down  and  destroyed  by 
fire,  which  did  not  arise  from  any  cause  excepted  in  the 
policy,  whereby  the  said  Levi  Beemer,  and  the  plaintiff  as 
trustee  for  him,  sustained  loss  to  the  full  amount  of  the 
£1000  insured.  General  performance  was  alleged  of  all  the 
conditions  in  the  policy  to  be  performed  on  the  part  of  the 
plaintiff. 

Pleas. — 1.  That  at  the  time  of  the  loss  the  plaintiff  had 
no  property  or  interest  in  the  said  saw-mill  and  machinery. 

2.  That  before  the  fire  the  plaintiff  assigned  the  policy  to 
Levi  Beemer,  without  having  such  transfer  endorsed  upon 
the  policy,  and  without  the  consent  of  the  defendants’  agent 
in  that  behalf,  as  required  by  the  policy,  whereby  the  policy 
became  void. 

3.  That  after  the  said  policy  was  effected,  and  before  the 
loss  by  fire,  the  plaintiff  effected  a certain  other  policy  upon 
the  said  saw-mill  and  machinery,  in  the  Anchor  Fire  Assur- 
ance company,  for  £500,  and  that  such  other  assurance 
upon  the  said  mill  and  machinery  was  not  made  known  to 
the  defendants,  and  mentioned  in  or  endorsed  upon  the  said 
policy  in  the  declaration  mentioned,  contrary  to  the  form 
and  effect  of  the  said  policy,  whereby  the  said  policy  be- 
came void. 

The  4th  and  5th  pleas  denied  that  notice  and  proof  of  the 
loss  were  duly  furnished  as  required  by  the  policy.  (It  was 
admitted  on  the  trial  that  notice  and  proof  were  given.) 

6th  plea. — That  after  the  fire  the  plaintiff,  by  his  agent, 
Levi  Beemer,  preferred  his  claim  to  the  defendants  for  his 
loss,  and  therein  stated  the  amount  of  such  claim  to  be 
£3750,  and  that  by  reason  of  the  said  loss  by  fire  of  the 
said  mill  and  machinery  the  plaintiff  had  sustained  loss  to 
the  amount  of  the  said  sum  of  £3750,  when  in  truth  and 
in  fact  the  plaintiff  had  not  sustained  loss  by  reason  of  the 
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premises  to  the  sum  of  £3750,  but  to  a much  less  amount, 
namely,  to  the  amount  of  £1500  only  ; and  the  defendants 
say  that  such  overcharge  is  contrary  to  the  form  and  effect 
of  the  condition  of  the  said  policy  in  that  behalf  in  the  said 
policy  contained. 

7th  plea. — That  after  the  fire,  and  before  the  commence- 
ment of  this  suit,  the  plaintiff  was  guilty  of  fraud  in  the 
premises,  contrary  to  the  condition  in  that  behalf  in  the 
policy,  in  this,  that  “ with  intent  to  impose  upon  the  defen- 
dants, and  to  cause  and  procure  them  to  pay  a much  larger 
sum  than  the  loss  the  plaintiff  sustained,  &c. ; the  plaintiff, 
by  himself  and  by  his  agent,  the  said  Beemer,  delivered  to 
the  said  company  a false  and  fraudulent  account  of  the  said 
alleged  loss  and  damage,  &c.,  in  which  said  account  the  loss 
and  damage  sustained  by  the  fire  were  represented  and 
stated  to  be  £3750  ; and  the  plaintiff,  by  himself  and  his 
said  agent,  then  claimed  and  endeavoured  to  obtain  pay- 
ment from  the  said  defendants  of  the  amount  of  the  said 
policy  upon  the  basis  of  the  said  sum  of  £3750,  being  the 
correct  amount  of  the  loss  aforesaid ; whereas  in  truth  and 
in  fact  the  said  loss  and  damage  were  of  a much  less  amount, 
namely,  to  the  amount  of  £1500  only,  as  the  said  plaintiff 
and  his  said  agent  in  that  behalf  during  all  that  time  well 
knew.” 

8th  plea. — That  in  order  to  support  the  plaintiff’s  claim 
for  the  loss  in  the  declaration  mentioned,  the  said  Levi 
Beemer,  the  plaintiff’s  agent,  on  &c.,  before,  &c.,  made  an 
affidavit  in  support  of  the  claim  for  loss,  in  which  affidavit 
there  was  false  swearing  within  the  true  intent  and  mean- 
ing of  the  condition  in  that  behalf  in  the  said  policy,  in  this, 
that  the  said  Levi  Beemer  then  swore  that  by  the  burning 
of  the  said  mill  and  machinery  he  had  sustained  loss  to  the 
amount  of  £3750  or  thereabouts,  in  the  actual  value  of  the 
said  mill  and  machinery,  as  he  believed,  and  that  it  would 
cost  that  amount  or  thereabouts  to  rebuild  the  said  saw-mill, 
and  erect  similar  machinery  to  that  destroyed,  whereas  in 
truth  and  in  fact  the  said  loss  amounted  to  a much  less  sum, 
namely,  £1500,  and  a much  less  sum,  namely,  £1500,  would 
rebuild  the  said  saw-mill,  and  erect  similar  machinery  to 
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that  destroyed ; and  the  said  affidavit  did  not  in  these  re- 
spects contain  a true  and  faithful  account  of  the  said  loss,  to 
the  best  of  the  knowledge  and  belief  of  the  said  Levi  Beemer. 

9th  plea. — That  the  said  mill  and  machinery,  before  and 
at  the  time  of  the  loss,  were  also  insured  in  the  Royal  Insur- 
ance Company  for  £1000,  and  the  Erie  and  Ontario  Insurance 
Company  for  £500,  which  insurances  were  mentioned  in  the 
policy  now  sued  upon,  wherefore  these  defendants  are  under 
their  said  policy  liable  only  for  their  rateable  proportion  of 
the  plaintiff’s  loss. 

The  plaintiff  took  issue  on  all  the  pleas. 

The  case  was  tried  at  Hamilton  before  Robinson,  C.  J., 
and  a verdict  rendered  for  the  plaintiff  for  the  full  amount 
insured. 

Connor,  Q.  C.,  moved  for  a new  trial  on  the  law  and 
evidence,  and  for  misdirection.  He  cited  Dafoe  v.  The 
Johnstown  District,  Montreal  Ins.  Co.,  7 C.  P.  55. 

Cameron,  Q.  C.,  shewed  cause,  and  cited  The  Traders’ 
Ins.  Co.  v Robert,  9 Wend.  404  ; Tyler  v.  iEtna  Ins.  Co.  12 
Wend.  507 ; Robert  v.  Traders’  Ins.  Co.,  17  Wend.  631. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
the  court,  delivered  by 

Robinson,  C.  J. — On  the  trial  it  was  proved  that  the 
plaintiff,  Park,  bought  the  land  on  which  the  mill  was 
erected  on  the  14th  of  August,  1855,  and  that  on  the  21st 
of  March,  1856,  a few  da}/s  after  he  effected  the  insurance 
with  the  defendants,  he  conveyed  the  land  and  mill,  &c.,  to 
Levi  Beemer. 

At  the  conclusion  of  the  case  made  out  by  the  plaintiff, 
the  defendants’  counsel  stated  that  the  defendants  relied 
upon  their  first  plea,  traversing  the  plaintiff’s  interest  in  the 
property  insured  ; also  upon  the  third  plea  setting  up  the  de- 
fence of  a double  insurance — namely,  that  in  the  Anchor 
Office — not  notified  to  or  sanctioned  by  the  defendants ; 
also,  upon  the  6th,  7th,  and  8th  pleas,  alleging  an  over- 
estimate of  the  loss. 
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After  all  the  evidence  on  both  sides  had  been  gone 
through,  it  appeared  to  me  that  the  case  stood  thus : in 
regard  to  the  first  plea,  the  plaintiff  had  in  his  declaration 
set  out  his  interest  in  the  property  truly,  stating  that  on  the 
1st  of  May,  1857,  he  had  assigned  the  policy  to  Beemer 
according  to  the  terms  of  the  policy,  which  assignment  was 
duly  notified,  and  accepted  (or  approved)  by  the  defendants, 
and  that  from  thence  to  the  time  of  the  loss  Beemer  became 
interested  in  the  said  saw-mill  and  machinery,  and  that  the 
plaintiff  was  also  interested  therein  as  his  trustee. 

The  defendants  with  this  statement  before  them  might, 
and  we  must  suppose  would  have  demurred  to  the  declaration 
if  they  had  meant  to  contend  that  the  facts  as  set  forth  by 
the  plaintiff  did  not  entitle  him  to  sue  upon  the  policy,  or 
rather  did  not  admit  of  an  action  being  sustained  upon  the 
policy  in  his  name.  Instead  of  that,  the  defendants  denied 
in  general  terms  the  plaintiff’s  interest  in  the  saw-mill  and 
machinery,  which  denial,  it  appeared  to  me,  ought  in  fairness 
to  be  taken  as  a denial  of  the  truth  of  the  plaintiff’s  statement 
in  regard  to  his  interest;  and  as  the  facts  were  shown  to  have 
been  as  the  plaintiff  had  averred,  and  were  sufficient  in  them- 
selves to  admit  of  the  action  being  brought  in  his  name  for 
the  benefit  of  Beemer,  I considered  that  no  objection  lay 
on  that  plea,  and  the  evidence  given  under  it. 

Then  as  to  the  third  plea,  I was  not  asked  to  allow  any 
amendment  to  be  made  in  the  plea  at  the  trial,  and  the 
evidence  certainly  did  not  support  the  defence  set  up  in  that 
plea,  considering  the  terms  in  which  it  is  pleaded.  It  was 
not  proved  that  the  plaintiff  had  made  any  insurance  in  this 
property  with  the  Anchor  Insurance  Company.  The  facts 
were  these.  The  plaintiff*,  besides  his  insurance  with  defen- 
dants for  £1000,  had  effected  an  insurance  with  the  Royal 
Insurance  Company  for  £1000,  and  with  the  Erie  and 
Ontario  Insurance  Company  for  £500,  in  all  £2500,  upon 
this  saw-mill  and  machinery. 

The  defendants  were  aware  of  these  insurances,  and  had 
sanctioned  them.  Afterwards,  the  Erie  and  Ontario  Company 
becoming  insolvent,  or  being  supposed  to  be  so,  the  policy 
with  them  was  allowed  to  drop,  and  instead  of  it  a policy 
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was  effected  with  the  Anchor  Insurance  Company  for  £500. 
This  policy,  however,  was  effected  not  by  the  plaintiff,  but 
by  one  Spraker,  in  his,  Spraker’s,  name  ; it  was  effected 
after  the  policy  now  sued  upon,  and  was  assigned  to  Levi 
Beemer  before  the  fire  happened.  Beemer  swore  upon  this 
trial  that  the  defendants’  agent  was  informed  by  him  that 
Spraker  intended  to  insure  the  property  with  the  Anchor 
for  £500.  The  agent,  Mr.  Gillespie,  was  examined,  and  swore 
that  he  had  received  notice  of  the  policies  effected  with  the 
Royal  Insurance  Company,  and  with  the  Erie  and  Ontario 
Company,  but  not  of  any  insurance  with  the  Anchor  Insur- 
ance Company  : but  he  knew  that  the  property  was  to  be 
insured  to  the  amount  of  £2,500,  but  never  knew  that 
it  was  actually  insured  to  that  amount.  He  knew  no- 
thing of  the  Erie  and  Ontario  Company  having  failed,  and 
did  not  know  but  that  the  policy  with  them  was  still  sub- 
sisting up  to  the  time  of  the  fire. 

No  explanation,  I think,  was  given  at  the  trial  of  the 
nature  of  the  interest  which  Spraker  had  insured.  At  least 
I have  not  noted  any  evidence  on  that  point,  though  I have 
an  impression  that  it  was  stated  that  Spraker  held  a mort- 
gage on  the  property. 

With  respect  to  the  defence  on  the  ground  of  over- valua- 
tion, the  evidence  was  to  this  effect.  Before  this  insurance 
with  the  defendants  took  place,  the  person  or  persons  inter- 
ested in  this  mill  property  were  desirous  of  raising  a loan 
of  money  upon  it,  and  with  that  view  they  had  the  property 
valued  by  two  gentlemen,  who  inspected  the  mill  and  ma- 
chinery and  received  accounts  of  the  cost  of  both,  and  they 
valued  the  land  at  £800,  and  the  mill  and  machinery  at 
£2950.  It  was  a steam  saw-mill  on  a large  scale,  and  with 
machinery  of  a superior  description.  The  report  of  the 
value  being  satisfactory,  £3000  was  lent  upon  the  security 
of  that  and  other  property. 

The  plaintiff,  when  he  afterwards  applied  for  insurance  to 
the  defendants,  inserted,  I believe,  £3750  in  his  application 
as  the  value  of  the  property  to  be  insured,  but  the  application 
was  not  produced  at  the  trial,  and  it  may  be  that  he  only 
stated  that  verbally  or  by  letter  as  the  value.  After  the 
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fire,  which  totally  destroyed  the  saw-mill  and  machinery, 
except  the  large  iron  water-wheel,  which  was  much  damaged. 
Levi  Beemer,  made  an  affidavit  respecting  the  loss,  in  order 
to  support  his  claim  upon  the  defendants,  in  which  affidavit 
he  swore  as  follows : “ That  the  said  saw-mill  was  built,  and 
the  machinery  therein  erected,  by  George  H.  Park,  about  two' 
years  since,  or  thereabouts,  and  cost  the  said  George  H. 
Park  the  sum  of  £3750  of  lawful  money  of  Upper  Canada, 
or  thereabouts,  according  to  the  information  given  by  the  said 
George  H.  Park  to  the  deponent,  and  which  said  information 
as  to  the  said  cost  of  said  mill  and  machinery  deponent  has 
good  reason  to  believe  to  be  correct,  and  that  the  said  sum  of 
money  was  the  real  cost  of  the  said  mill  and  machinery.  And 
I,  deponent,  further  say,  that  I cannot  give  any  minute  detail 
of  the  various  charges  for  the  said  mill  and  machinery,  as  I 
did  not  build  the  same,  and  have  not  the  books  of  the  said 
George  H.  Park,  and  that  said  George  H.  Park  is  not  now, 
nor  has  been  for  some  months,  as  far  as  I,  deponent,  know, 
in  the  said  province  of  Canada,  but  that  I,  deponent,  verily 
believe  that  by  the  burning  and  destruction  of  said  saw-mill 
and  machinery  I have  sustained  loss  to  the  amount  of  £3750 
or  thereabouts,  in  the  actual  value  of  the  said  saw-mill  and 
machinery,  as  I,  this  deponent,  believe  that  it  would  cost 
that  sum  of  money,  or  thereabouts,  to  re-build  the  saw-mill, 
and  to  erect  similar  machinery  to  that  destroyed.” 

The  fire  occurred  on  the  31st  of  October,  1857,  and  this 
affidavit  was  made  by  Beemer  on  the  11th  of  November 
following. 

It  was  proved  that  the  agent  and  the  inspector  of  the 
Royal  Insurance  Company  went  to  Nassageweya  after  the 
fire,  and  inspected  the  place  where  the  fire  had  occurred,  and 
got  such  information  as  they  could  of  the  value  of  the  mill 
and  machinery,  and  that  being  satisfied  in  regard  to  the 
value,  they  recommended  the  company  to  pay  the  £1000, 
which  they  had  insured,  which  was  accordingly  paid. 

On  the  other  hand,  a respectable  iron -founder  and  machin- 
ist was  examined  on  the  part  of  the  defendants,  who  swore 
that  he  had  never  seen  the  mill,  but  was  requested,  soon 
after  the  fire,  by  the  defendants  and  the  Royal  Insurance 
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Company  to  go  and  examine  the  premises,  and  report  what 
he  would  engage  to  replace  the  mill  for  as  it  stood  before 
the  fire.  He  estimated  that  he  could  do  it  for  about  $6000, 
if  allowed  to  avail  himself  of  all  the  materials  and  machinery 
that  remained  there,  or  for  about  $9000  without  such  per- 
mission. He  admitted,  however,  that  labour  was  much  higher 
when  the  mill  was  built  than  it  was  when  he  made  his  esti- 
mate. This  witness’  calculation  was  confirmed  by  another, 
who  had  examined  the  premises  with  him. 

It  was  after  their  report  was  received  that  the  Royal  Insu  - 
ranee  Company  paid  their  £1000,  and  it  did  not  appear  that 
these  defendants  made  any  offer  to  rebuild. 

I directed  the  jury  that  although  the  sixth  plea  relied  on 
the  mere  fact  of  over-estimate  of  the  loss  as  a defence,  with- 
out alleging  it  to  have  been  fraudulent  or  wilful,  yet  I con- 
ceived it  to  be  necessary,  even  on  a plea  in  that  form,  to 
prove  that  there  was  a designed  over-valuing,  with  a view  to 
obtaining  a larger  sum  than  the  actual  amount  of  the  loss 
sustained  would  entitle  the  party  to  recover.  I remarked, 
further,  that  the  seventh  plea  did  place  the  defence  fairly  on 
that  ground,  and  that  if  they  found  that  plea  proved  in  sub- 
stance the  defendants  should  have  a verdict  upon  it,  but  that 
in  determining  whether  it  was  true,  as  that  plea  stated,  that  the 
plaintiff,  or  Beemer  as  his £gent,  had  fraudulently  over-stated 
the  loss,  “ with  intent  to  impose  upon  the  defendants,  and 
to  cause  them  to  pay  a much  larger  sum  than  the  loss  actu- 
ally sustained,”  it  was  material  to  be  considered  in  favour  of 
the  plaintiff,  that  the  sum  of  £3750  may  probably  have 
found  its  way  into  the  affidavit  from  the  knowledge  on 
Beemer’s  part  who  made  it  of  the  valuation  which  had  been 
made  at  exactly  that  sum  the  year  before,  when  money  was 
borrowed  on  the  security  of  the  property,  which  included, 
however,  £800  for  the  value  of  the  land,  a sum  that  could 
not  enter  into  a valuation  of  the  building  and  machinery  to 
be  insured ; but  still,  without  that  the  £2950  was  beyond  the 
whole  sum  which  the  plaintiff  insured,  and  it  was  proved  that 
after  the  valuation  referred  to  a considerable  addition  had 
been  made  to  the  machinery.  And  the  jury  were  reminded 
that  there  was  really  no  ground  for  supposing  that  the  plain- 
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tiff  orBeemer  intended  by  over-valuing  the  property  to  obtain 
more  than  the  actual  amount  of  the  loss,  unless  it  was  clear 
that  such  actual  loss  was  less  in  amount  than  the  £2500 
insured,  for  it  was  certain  that  the  plaintiff  could  make  no 
claim  beyond  that,  whatever  might  be  the  value  of  the  pro- 
perty. I observed,  further,  that  it  was  proper,  nevertheless, 
to  consider  that  where  the  insured  in  any  such  case  named  a 
larger  sum  as  his  loss  than  it  really  amounted  to,  it  might 
have  the  effect  of  leading  the  insurers  to  be  less  careful  in 
enquiring  into  the  fact  than  they  would  otherwise  have  been, 
and  that  a designed  misstatement  with  such  a view  would  of 
course  be  fraudulent.  The  tendency  of  my  remarks  was 
such  as  may  have  led  the  jury  to  believe  that  the  evidence 
did  not  in  my  opinion  clearly  prove  either  of  the  three  pleas 
respecting  over-valuation  in  favour  of  the  defendants. 

The  same  remarks  which  were  made  upon  the  defence 
under  the  seventh  plea  applied  in  a great  measure  to  the 
eighth  plea,  which  set  up  false  swearing  in  regard  to  the 
amount  of  the  loss  as  a defence.  It  could  not  be  said  that 
Beemer  had  by  any  means  good  grounds  for  swearing  that 
the  property  destroyed  was  worth  £3750,  but  he  did  not 
swear  positively,  and  he  grounded  his  belief  on  information 
he  had  received  from ’Park,  and  as  it  was  not  at  all  neces- 
sary for  entitling  the  insured  to  recover  the  £2500  insured 
in  all  the  offices  that  the  property  destroyed  should  have 
been  worth  £3750,  it  was  for  the  jury  to  consider  whether 
Beemer  did  or  did  not  make  the  statement  corruptly,  with 
intention  to  mislead. 

In  regard  to  the  third  plea,  the  jury  were  told  that  the 
evidence  showed  clearly  that  at  the  time  of  the  loss  the  mill, 
&c.,  was  insured  in  the  Anchor  Office  for  £500,  of  which 
insurance  the  defendants  had  not  that  notice  which  the  policy 
required,  neither  was  it  mentioned  in  or  endorsed  on  the  policy, 
as  according  to  the  terms  of  the  policy  would  have  been  neces- 
sary if  it  had  been  a further  insurance  effected  by  the  plaintiff. 
They  were  further  told  that  what  was  proved  respecting  a 
former  insurance  in  the  Erie  and  Ontario  Office  for  the  same 
sum  being  known  to  the  defendants,  and  for  which  this  other 
insurance  had  been  substituted,  did  not  prevent  that  condi- 
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tion  of  the  policy  from  applying,  and  that  the  only  ground 
on  which  the  facts  proved  in  support  of  the  plea  might  be 
held  not  to  he  a defence,  was  that  the  policy  obtained  from 
the  Anchor  Insurance  Company  was  not  a policy  effected  by 
the  'plaintiff,  who  held  the  defendants’  policy,  but  a policy 
effected  by  a third  party,  Spraker,  which  might  well  co- 
exist, as  I thought,  with  the  plaintiff’s  policy,  and  without 
notice  to  the  defendants,  and  yet  the  plaintiff’s  policy  not 
be  avoided  by  it,  for  that  I apprehended  such  conditions  to 
mean  that  the  double  assurance  must  be  by  the  same  per- 
son, or  at  least  for  his  benefit.  Here  it  was  shewn  that  the 
policy  from  the  Anchor  Insurance  Company, though  assigned 
to  Beemer  before  the  fire  happened,  was  not  a policy  that 
had  been  obtained  by  Park ; but  the  third  plea  was  untrue, 
for  that  the  plaintiff  did  not  effect  that  further  insurance 
for  £500,  and  a plea  setting  up  a ground  of  forfeiture  must, 
I thought,  be  proved  strictly.  My  impression  at  the  trial 
was  that  on  this  ground  only  the  defence  under  the  third 
plea  failed. 

The  jury  upon  this  ruling  having  found  in  favour  of  the 
plaintiff,  it  was  agreed  that  the  defendants  should  have 
leave  to  move  upon  any  objections  that  they  might  take  to 
the  direction  given  to  the  jury. 

The  condition  of  the  policy  prohibiting  double  insurance 
without  notice  was  as  follows  : — “ In  case  the  buildings  or 
goods  herein  mentioned  have  been  already,  or  shall  be  here- 
after insured  by  any  policy  issued  from  this  office,  or  by 
any  other  insurance  company,  or  by  any  private  insurers, 
such  other  insurance  must  be  made  known  to  this  office,  and 
mentioned  in  or  endorsed  on  this  policy,  otherwise  this 
policy  to  be  void,  and  in  such  case  this  office  shall  be  liable 
only  to  its  rateable  proportion  of  the  loss.” 

The  condition  in  the  policy  respecting  overcharge  in  the 
amount  of  loss  was  as  follows  : — after  specifying  the  time 
within  which  notice  of  loss  shall  be  given,  and  stating  that 
the  assured  is  to  deliver  in  “ as  particular  an  account  of  the 
loss  or  damage,  signed  with  their  own  hands,  as  the  nature 
of  the  case  will  admit  of,”  it  is  added,  “ and  if  there  appears 
any  fraud,  overcharge,  or  imposition,  or  any  false  swearing, 
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the  claimant  shall  forfeit  all  claim  to  restitution  or  payment 
by  virtue  of  his  policy.” 

It  is  specified  in  the  policy  “ that  leaseholders,  trustees, 
mortgagees,  and  reversioners,  as  well  as  landlords,  may  in- 
sure their  interests  in  buildings,  provided  the  nature  of  the 
tenure  or  interest  be  duly  specified.” 

This  case  had  gone  down  to  trial  at  a former  assize,  when 
the  jury  gave  a verdict  for  the  plain  tiff  for  the  full  amount 
insured,  and  we  granted  a new  trial,  because  it  appeared 
that  a legal  notice  of  trial  had  not  been  given,  and  that  in 
consequence  no  defence  had  been  attempted  at  the  trial. 
Upon  what  did  appear,  however,  on  the  first  trial,  and  upon 
the  affidavits  that  were  afterwards  filed,  it  did  not  seem-  to 
us  probable  that  there  would  be  found  any  sufficient  reason 
against  the  plaintiff’s  recovery,  when  the  case  should  come 
to  be  fully  tried,  and  we  intimated  that  that  was  our  im- 
pression when  we  granted  the  rule.  The  defendants  indeed 
had  offered  to  pay  a large  portion  of  the  loss,  which  they 
would  hardly  have  done  if  they  had  thought  there  was  any 
other  fair  ground  for  resisting,  except  as  regarded  an  alleged 
over  estimate  of  the  amount  of  the  loss. 

On  the  last  trial,  however,  the  defendants  insisted  on 
several  defences,  which  if  successful  would  be  an  answer  to 
the  whole  demand.  This  no  doubt  they  had  a legal  right  to 
do,  and  the  case  remains  to  be  disposed  of  upon  the  evidence 
that  has  been  given  on  both  sides.  As  regards  the  first 
issue,  that  at  the  time  of  the  loss  this  plaintiff  had  no  inter- 
est in  the  property  insured,  it  is  admitted  that  the  plaintiff* 
had  in  fact  assigned  his  interest  both  in  the  property  and  in 
the  policy  to  Beemer.  It  is  indeed  stated  by  the  plaintiff*  in 
his  declaration,  and  the  defendants  have  not  objected  to  the 
plaintiff ’s  right  to  recover  on  that  account  by  demurring  to 
the  declaration,  but  they  plead  that  the  plaintiff  had  no  in- 
terest ; and  in  the  next  plea,  which  they  abandoned  at  the 
trial,  they  denied  that  the  plaintiff  had  had  notice  of  the 
assignment  of  the  policy,  or  that  the  defendants’  consent  to 
it  was  endorsed  upon  the  policy.  By  abandoning  that  plea 
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they  may  be  reasonably  taken  to  have  admitted  that  the 
policy  was  allowed  to  be  assigned,  and  that  such  assignment 
was  made  according  to  the  conditions  of  the  policy.  Such 
assignment  of  a policy  when  sanctioned  amounts  in  effect 
to  a contract  between  the  defendants  and  the  assignee,  of 
which,  as  in  the  case  of  assignments  of  other  choses  in  ac- 
tion, where  there  is  no  special  provision  made  by  law  to  the 
contrary,  the  assignee  can  only  have  the  benefit  by  suing 
in  the  name  of  the  assured.  So  there  is  no  objection  in  our 
opinion  to  the  plaintiff's  recovery  by  reason  of  the  alleged 
want  of  interest  set  up  as  a defence  in  the  defendants’  first 
plea. 

With  respect  to  the  third  plea,  in  our  opinion  it  cannot 
be  held  to  have  been  proved.  The  condition  against  double 
insurance  means  that  there  shall  not  be  without  the  consent 
of  the  company  a double  insurance  of  the  same  interest  by 
the  insured  or  for  his  indemnity  : that  is,  by  any  other  per- 
son with  his  knowledge  and  for  his  benefit,  or  in  which 
second  insurance  the  interest  has  come  to  and  is  held  by 
him.  If  there  is  any  such  other  insurance  subsisting  at  the 
same  time  with  the  insurance  which  he  has  effected,  and  on 
which  he  is  suing,  it  will  avoid  the  policy.  Now  here  the 
plea  was  that  the  plaintiff  himself  had  effected  an  insurance 
with  another  insurance  company,  which  was  not  true,  nor 
did  it  appear  in  evidence  that  the  'plaintiff  had  any  know- 
ledge of  or  any  interest  in  the  insurance  effected  by  Spra- 
ker.  The  breach  of  a condition  which  is  to  work  a for- 
feiture must,  we  think,  be  proved  strictly,  and  it  cannot  be 
said  to  have  been  proved  in  this  case,  if  we  regard  either 
the  terms  of  the  plea  or  of  the  condition,  or  the  intent  and 
object  of  the  condition,  for  it  was  not  only  not  proved  that 
the  plaintiff  had  effected  an  insurance  with  the  Anchor 
Company,  as  the  third  plea  alleges,  but  it  was  not  proved 
that  the  insurance  which  Spraker  (and  not  the  plaintiff) 
had  effected  with  the  Anchor  Company  was  an  insurance 
upon  the  same  interest,  and  though  neither  the  words  of 
the  condition  require  that  the  double  insurance,  to  make  it 
a cause  of  forfeiture,  should  be  upon  the  same  interest,  nor 
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is  it  so  alleged  in  the  plea,  yet  that  is  held  to  be  what  is 
meant  by  such  conditions. 

As  to  the  6th,  7th,  and  8th  pleas,  which  set  up  in  differ- 
ent forms  the  defence  that  the  amount  of  the  loss  sustained 
by  the  burning  of  the  mill  and  machinery  was  over-esti- 
mated by  the  plaintiff,  or  Beemer  as  his  agent,  and  that  in 
consequence  of  such  mis-statement  the  plaintiff  is  disabled 
from  recovering,  the  first  question  is  whether  I misled  the 
jury,  by  telling  them  that,  in  order  to  support  the  defence 
under  either  of  those  pleas,  it  was  necessary  that  the  evi- 
dence should  be  such  as  to  satisfy  them  that  the  over- 
valuing did  not  arise  from  mistake  or  inadvertence,  but 
was  done  either  for  the  fraudulent  purpose  of  obtaining 
a sum  greater  than  the  value  of  the  property  destroyed,  or 
with  the  fraudulent  design  of  leading  the  insurers  more 
readily  to  acquiesce  in  the  claim  made  upon  them,  and  to 
forbear  examining  so  scrupulously  into  the  actual  amount 
of'  the  loss  as  they  otherwise  might  have  done.  I left  it 
to  the  jury  to  say  what  they  thought  of  the  conduct  of 
Beemer  in  that  respect,  with  an  intimation  that,  considering 
it  was  not  necessary  and  could  be  of  no  use  for  Beemer  to 
make  out  the  property  to  be  of  greater  value  than  £2500, 
which  was  the  full  amount  insured,  it  might  be  that  he  had 
w ithout  any  dishonest  intention  adopted  the  £3750,  which 
had  been  reported  by  persons  who  had  valued  the  property 
the  year  before  to  be  its  real  worth,  though  no  doubt 
that  included  £800  for  the  land  which  had  not  been  de- 
stroyed by  the  fire;  and  I observed  that  £3750  was  no 
doubt  much  more  than  the  amount  of  the  loss,  and  that, 
on  the  other  hand,  there  was  ground  afforded  by  the  evi- 
dence for  concluding  that  the  loss  was  really  not  less  than 
£2500,  the  whole  amount  insured. 

The  next  question  is  whether  the  evidence  was  such, 
that  the  jury,  having  received  the  direction  which  they 
did,  and  supposing  it  to  have  been  a proper  direction, 
ought  not  to  have  given  the  verdict  which  they  did. 

We  think  what  was  held  by  me  at  the  trial  on  this 
point  of  over-estimate  of  the  loss  was  not  incorrect,  and 
that  the  verdict  found  by  the  jury  on  the  6th,  7th  and 
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8th  pleas  cannot  properly  be  set  aside  as  being  against 
evidence  ; and  that  the  rule  therefore  should  be  discharged. 

Rule  discharged,  (a) 


The  following  gentlemen  were  called  to  the  bar  during 
this  term : — James  Rogerson  Cotter,  William  Warren 
Dean,  James  Reynolds,  George  Munns  Barton,  Huson 
William  Munro  Murray,  Salter  Jehoshaphat  Yan- 
Koughnet,  Frederick  William  Kingstone,  James 
Hanvey. 

(a)  See  The  Ramsay  Cloth  Co.  v.  Johnstown  District  Mutual  Insurance 
Co.,  ii  U.  C.  R.  516;  Lucas  v.  Jefferson  Insurance  Co.,  6 Cowen  635  ; The 
Sadlers’  Co.  v.  Badcock,  2 Atk.  554  ; Newby  v.  Reed,  1 W.  Bl.  416  ; Park 
on  Insurance,  280  et  sequ.  ; Angel  on  Insurance,  ch.  9 ; Secs.  88,  89,  90,  91. 
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HILARY  TERM,  23  VICTORIA,  1860. 


Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
“ Archibald  McLean,  J. 

“ Robert  Easton  Burns,  J. 


The  Canada  Permanent  Building  and  Savings 
Society  v.  Rowell. 

Building  Society — Usury — Colourable  membership — Ejectment  against  tenant 

of  mortgagor. 

The  plaintiffs,  a building  society,  sued  defendant  on  a mortgage  by  which 
he  covenanted  to  pay  them  ^200  and  interest,  by  monthly  instalments  of 
^4  ios.,  with  all  fines  and  forfeitures  imposed  upon  defendant  as  a 
member  of  the  society,  with  a condition  that  if  he  should  make  default 
for  six  months  successively  the  whole  should  become  due.  Defendant 
set  up  as  a defence,  in  various  pleas,  that  the  transaction  was  usurious  ; 
that  defendant  became  a member  of  the  society  merely  to  evade  the 
statute,  and  to  enable  him  to  borrow  from  them  at  ail  illegal  rate  of 
interest,  and  after  executing  the  mortgage  immediately  disclaimed  all 
share  in  the  profits  of  the  society. 

It  was  proved  that  in  order  to  borrow  money  a person  must  become  a 
member  and  subscribe  to  the  rules,  but  that  the  disclaimer  was  required 
only  from  those  who  borrowed,  and  their  property  was  then  not  liable 
for  losses  of  the  company  as  in  the  case  of  other  members. 

Held , that  the  defence  was  not  sustained,  and  that  the  plaintiffs  were 
entitled  to  recover,  for  what  the  defendant  did  was  authorised  by  the 
statute  incorporating  these  societies. 

In  ejectment  brought  upon  the  same  mortgage,  it  appeared  that  before  the 
mortgage  was  given  defendant  became  a tenant  of  the  mortgagor  for 
a year.  Held , that  at  the  end  of  that  time  his  right  ceased,  and  that  the 
mortgagees  could  eject  him  without  notice. 

Action  on  a covenant  in  a mortgage,  made  by  the  defen- 
dant, on  the  1st  of  July,  1857,  binding  him  to  pay  to  the 
plaintiffs  £200  and  interest,  and  charges  thereon,  in  equal 
instalments  of  £4  10s.  each,  on  the  first  day  of  each  month 
during  sixty  months,  until  the  whole  should  be  paid,  with  all 
fines  and  forfeitures  imposed  by  the  said  Society  (the  plain- 
tiffs) upon  the  defendant  as  a member  of  the  said  Society, 
for  or  in  respect  of  any  default,  or  neglect,  or  breach  of  any 
of  the  rules,  regulations,  or  by-laws  of  the  Society,  and  with 
a condition  that  if  the  defendant  should  make  default  for 
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six  months  successively  in  the  monthly  payments,  interest, 
fees,  fines,  or  forfeitures,  &c , at  the  times  aforesaid,  then 
the  whole  of  the  said  payments,  interest,  fees,  tines,  and 
forfeitures,  due  or  to  become  due  to  the  Society  from  the 
defendant  under  the  said  covenant,  should  immediately  after 
such  default  become  due  and  payable.  And  the  plaintiffs 
averred  that  though  the  defendant  had  made  several  pay- 
ments to  them  under  his  covenant,  yet  more  than  six  suc- 
cessive months  had  elapsed  since  the  last  of  such  payments 
had  been  made,  and  that  during  the  said  six  months  the 
defendant  had  not  paid  the  moneys  which  he  covenanted  to 
pay,  &c.,  but  had  made  default,  by  reason  of  which  the 
whole  of  the  said  payments,  charges,  interest,  fees,  &c.,  had 
become  pa}Table. 

The  defendant  pleaded,  1st.  A plea  stating  in  substance 
that  on  the  1st  of  June,  1855,  it  was  corruptly,  and  against 
the  statute  (against  usury)  agreed  between  the  plaintiffs 
and  one  Lewis  that  the  plaintiffs  should  lend  to  Lewis 
£344  16s.,  for  five  years,  at  a usurious  rate  of  interest, 
namely,  for  £54  for  one  year,  and  £9  a month  for  the 
remainder  of  the  five  years,  and  besides  certain  other 
monthly  payments,  fines,  fees,  charges,  &c.,  in  respect  of 
certain  pretended  shares:  that  in  order  to  cover  the  said 
usurious  transaction,  and  for  no  other  purpose,  the  plaintiffs 
procured  Lewis  to  subscribe  the  stock-book  of  the  company, 
and  that  his  taking  shares  was  only  colourable  to  evade  the 
usury  laws  : that  the  £344  16s.  was  advanced  upon  that 
corrupt  agreement,  and  upon  a certain  mortgage  given  by 
him  for  securing  the  said  money : that  Lewis  immediately 
afterwards,  at  the  request  of  the  said  plaintiffs,  disclaimed 
all  participation  in  the  profits  of  the  plaintiffs’  Society  ; 
and  that  the  defendant  executed  the  indenture  cf  mortgage 
sued  on,  at  the  request  of  the  plaintiffs,  for  the  further 
securing  to  the  plaintiffs  the  money  so  lent  to  Lewis  ; and 
so  the  said  last  mentioned  indenture  is  void. 

Second  plea. — That  the  plaintiffs  are  a Building  Society, 
incorporated  under  Statute  9 Vic.,  ch.  90,  and  are  not 
authorised  to  take  securities  except  from  members  of  the 
Society : that  the  plaintiffs  lent  to  Lewis,  a member  of  the 
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Society,  £400,  upon  a mortgage  given  by  him  upon  certain 
lands : that  at  the  request  of  the  plaintiffs  Lewis  procured 
the  defendant  to  become  security  to  them  for  the  money  so 
borrowed,  and  that  to  evade  the  statute  it  was  illegally 
agreed  between  the  plaintiffs  and  the  defendant  that  the 
defendant  should  subscribe  the  stock-book  of  the  plaintiffs  : 
that  in  pursuance  of  such  illegal  agreement  the  defendant 
did  subscribe  stock,  and  that  the  subscription  is  colourable 
only,  and  for  the  purpose  of  giving  such  security  to  the 
plaintiffs,  contrary  to  the  statute;  and  that  it  was  agreed 
between  the  plaintiffs  and  the  defendant  that  the  defendant 
should  not  become  a shareholder  for  any  other  purpose 
whatever ; and  that  the  defendant,  after  such  subscription,, 
executed  the  mortgage  sued  on,  and  immediately  after- 
wards the  defendant,  at  the  request  of  the  plaintiffs,  dis- 
claimed all  share  in  the  profits  of  the  said  Society  ; and  so- 
the  said  mortgage  is  void. 

Third  plea. — That  the  £200  mentioned  in  the  declaration 
was  lent  by  the  plaintiffs  to  the  defendant  on  a corrupt  and 
usurious  agreement,  that  the  defendant  should  pay  for  for- 
bearance £4  10s.  a month  for  five  years,  together  with 
certain  other  payments,  fines,  &c.,  and  other  charges  in 
respect  of  certain  pretended  shares:  that  the  defendant 
colourably  and  fraudulently,  at  the  plaintiffs’  request,  took 
shares  in  the  Society,  falsely  pretending  to  become  a share- 
holder, but  for  no  other  purpose  than  to  evade  the  statutes 
against  usury : that  he  obtained  the  said  loan  from  the 
plaintiffs,  and  gave  the  mortgage  sued  on  to  procure  the  same, 
and  immediately  afterwards,  at  the  request  of  the  plaintiffs, 
in  pursuance  of  the  corrupt  agreement,  disclaimed  all  par- 
ticipation in  the  profits  of  the  said  Society ; and  so  the 
defendant  says  that  the  said  mortgage  is  void,  &c. 

The  plaintiffs  took  issue  on  these  pleas. 

At  the  trial,  at  Toronto,  before  Draper,  C.  J.,  it  was 
proved  that  in  April,  1855,  one  Lewis,  wishing  to  borrow 
money,  applied  to  the  secretary  of  the  Society,  and  was  told 
that  in  order  to  borrow  he  must  become  a member  of  the 
Society.  He  then  took  two  shares,  and  in  June  following 
took  two  more  shares.  He  paid  six  months’  instalments  in. 
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advance,  £55  14s.,  in  order  to  get  six  months’  credit  after- 
wards on  subsequent  instalments.  Having  taken  the  four 
shares,  he  subscribed  to  the  rules  of  the  Society.  When  he 
took  the  shares  nothing  was  said  about  disclaiming,  but 
immediately  afterwards,  in  J une,  he  did  disclaim  all  partici- 
pation in  the  profits  allowed  by  the  rules  of  the  Society. 
When  he  obtained  the  advance,  the  defendant  Rowell  gave 
his  bond  to  the  plaintiffs  as  collateral  security  for  the 
money,  which  was  afterwards  found  or  considered  to  be 
illegal,  and  Lewis  having  made  default  in  his  monthly  pay- 
ments, this  defendant  offered  to  take  shares  in  the  Society, 
and  so  raise  money  in  order  to  pay  off  Lewis’  debt.  He 
did  accordingly  take  shares,  subscribed  the  stock  money 
book,  got  £200  on  the  10th  of  August,  1857,  and  applied  it 
in  paying  £192  6s.  8d.  on  Lewis  account,  and  the  rest  on 
his  own  shares.  It  was  well  understood  that  the  defend- 
ant borrowed  the  £200  in  order  to  pay  what  Lewis  owed, 
and  having  got  it  he  signed  a disclaimer. 

The  secretary  swore  that  the  whole  object  of  Lewis  and 
of  the  defendant  was  to  borrow  money  : that  there  were  two 
classes,  borrowers  and  investors  : that  no  one  could  borrow 
without  becoming  a member,  and  subscribing  the  rules,  as 
both  these  parties  did : that  when  any  one  became  a mem- 
ber he  might  borrow  money,  and  on  receiving  the  loan 
might  repay  by  monthly  instalments,  or  might  pay  in 
advance,  getting  an  allowance  in  consequence  : that  this 
defendant  received  the  full  sum  of  £200,  and  disposed  of  it 
as  he  thought  fit:  that  having  been  security  for  Lewis 
he  made  this  payment  in  discharge  of  his  obligation, 
that  the  disclaimer  of  profits  was  required  only  from 
borrowers,  not  from  investors  : that  the  property  of  the 
borrowers  is  not  liable  for  losses  of  the  Company,  as 
that  of  ^investors  is.  The  borrower  gets  the  amount  of 
his  shares  in  advance,  and  repays  them,  getting  no  profits. 
The  investor  pays  in  his  shares  by  monthly  instalments, 
and  gets  profits. 

This  evidence  being  given,  and  the  rules  of  the  Society 
being  produced,  Anderson , on  the  part  of  the  defendant, 
contended  that  he  was  entitled  to  a verdict  on  the  issues. 
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The  learned  Chief  Justice  thought  he  was  not,  either  on  the 
plea  of  usury  or  those  setting  up  a colourable  membership, 
and  he  directed  a verdict  for  the  plaintiffs,  but  reserved 
leave  to  the  defendant  to  move  to  have  a verdict  entered  for 
him  on  the  evidence,  from  which  the  court  should  be  at 
liberty  to  draw  whatever  conclusions  a jury  might  draw. 

The  jury  accordingly  found  for  the  plaintiffs,  and  $863.32 
damages. 

An  action  of  ejectment  was  also  pending  in  this  court, 
upon  the  same  mortgage  given  by  the  defendant  Rowell. 
It  was  brought  against  Rowell  and  another  defendant, 
Boxall,  who  was  in  possession  of  part  of  the  land  as  tenant 
to  Rowell.  A verdict  was  given  for  the  plaintiffs  in  that 
action,  and  a new  trial  was  moved  upon  the  same  points 
taken  by  the  defendants  in  the  action  on  the  covenant,  and 
also  on  an  affidavit  of  the  defendant  Boxall,  that  on  the 
12th  of  March,  1857,  he  leased  from  Rowell  a part  of  the 
premises  mortgaged,  as  tenant  from  year  to  year,  by  verbal 
agreement,  and  that  he  was  still  in  possession  under  that 
lease. 

Anderson,  obtained  a rule  nisi  to  enter  a verdict  for 
defendant,  pursuant  to  leave  reserved,  to  which  E.  C.  Jones 
shewed  cause. 

Silver  v.  Barnes,  6 Bing.  N.  C.  180 ; Mosley  v.  Baker,  6 
Hare  87 ; Burbidge  v.  Cotton,  5 DeG.  & Sm.  17  ; Consol. 
Stats.  U.  C.,  ch.  53 ; 16  Vic.,  ch.  80,  were  referred  to. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  our  opinion  the  rule  that  has  beeu  obtained  in  the 
action  upon  the  covenant,  to  enter  a verdict  for  the  defend- 
ant, must  be  discharged.  There  is  no  doubt,  as  has  been 
urged  on  the  part  of  the  plaintiffs,  that  the  mortgage  being 
given  after  the  statute  16  Vic.,  ch.  80,  which  to  a great 
extent  abolished  the  usury  laws,, the  plaintiffs  must  be 
allowed  to  recover  their  debt,  and  six  per  cent,  interest  at 
all  events,  and  the  security  cannot  be  held  void ; but  we 
further  think  that  we  cannot  interfere  to  any  extent  to  pre- 
vent the  plaintiffs  obtaining  the  benefit  of  the  security 
according  to  its  terms. 
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What  the  defendant  did  in  this  case,  in  becoming  a mem- 
ber, and  afterwards  disclaiming  to  participate  in  the  profits, 
is  what  may  be  done  in  any  case  under  the  statute  which 
authorises  such  societies.  It  may  be  quite  true  that  the 
taking  shares  with  a view  to  borrowing,  and  not  with  the 
'intention  of  continuing  upon  the  footing  of  an  investor, 
is  only  a contrivance  to  evade  the  usury  laws,  but  we  cannot 
but  see  very  plainly  that  such  societies  are  in  themselves 
contrivances  to  evade  by  statute  the  usury  laws,  and  there- 
fore we  cannot  see  much  force  in  the  objection,  especially 
since  the  alteration  in  the  laws  regulating  interest,  which 
have  in  effect  abolished  usury  altogether. 

It  is  not  denied  that  the  defendant  Rowell,  after  sub- 
scribing, could,  if  he  desired  it,  become  a borrower,  for  that 
is  plainly  allowed,  and  a borrower  upon  precisely  such  terms 
as  the  defendant  in  this  case  submitted  to ; and  that  being 
so,  we  have  no  authority  to  hold  that  he  must  continue  a 
member  for  any  certain  time,  without  becoming  a borrower. 
If  he  could  borrow  and  disclaim  profits  at  the  end  of  a 
month,  he  might  equally  at  the  end  of  a week  or  on  the 
next  day ; and  indeed,  since  the  passing  the  act  of  16  Vic., 
ch.  80,  usury  has  ceased  to  be  an  offence,  and  there  can  be 
no  question,  in  regard  to  securities  made  since  the  passing 
of  the  act,  that  they  cannot  be  held  void  on  any  such  pre- 
tence as  their  having  been  made  to  cover  any  rate  of  inter- 
est, however  high.  The  only  objection  can  be  as  to  the 
amount  of  interest  that  may  be  enforced  under  them.  We 
think  in  this  case  there  is  no  question  of  that  kind,  for  we 
have  nothing  to  do  with  what  may  be  supposed  to  have  been 
passing  in  the  defendant’s  mind,  when  he  subscribed  for 
stock,  as  he  could  do,  and  afterwards,  as  he  might  whenever 
he  chose,  become  a borrower. 

As  to  the  ejectment,  the  only  point  peculiar  to  that  case 
is  that  which  the  affidavit  of  the  defendant  Boxall  seems 
intended  to  bring  before  us,  namely,  that  he  became  a tenant 
of  the  defendant  Rowell,  before  the  mortgage  was  given,  for 
a year,  At  the  end  of  that  time  we  think  his  right  to  hold 
longer  on  such  a tenancy  ceased,  because  in  the  meantime 
the  premises  were  mortgaged  to  the  plaintiffs,  and  it  requires 
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no  notice  from  the  mortgagor  to  put  an  end  to  the  tenancy. 
If  it  had  been  shewn  that  the  mortgagee  had  in  any  way 
made  Boxall  his  tenant  from  year  to  37ear,  the  case  would 
have  been  different.  Both  rules  must  be  discharged. 

Rules  discharged. 


Alexander  R.  Macdonell  v.  Donald  A.  Macdonald. 

Will — Construction — Devise  oj  land  in  Upper  Canada  dependent  on  performance 
of  condition  as  to  land  in  Lower  Canada — Conflict  of  laws . 

Testator,  by  his  will  made  in  1842,  devised  the  land  in  question,  lot  37,  to  his 
son  J.,  and  to  the  plaintiff,  Alexander,  another  son,  lot  32,  but  directed  that 
if  J.  should  prefer  lot  32  he  should  take  it,  and  the  plaintiff  should  then 
have  lot  37.  By  a codicil  he  declared  his  will  to  be,  that  if  his  son  Allan 
should  not  take  holy  orders,  as  he  intended,  then  he  should  have  lot  37 
and  J.  lot  32,  and  the  plaintiff  the  west  half  of  lot  31  ; and  he  added,  “the 
one  brother  may  change  and  sell  to  the  other  with  consent  of  the  major 
part  of  the  executors,  but  not  out  of  the  family  ; but  should  Allan  not 
divide  or  give  over  in  full  an  equal  portion  of  the  house  in  St.  Paul’s  street, 
Montreal,  as  was  his  mother’s  intention,  as  appears  by  her  last  will,  in 
which  case  I order  and  devise,  that  my  said  son  Allan  shall  only  receive  of 
my  property  what  has  been  willed  to  him  in  my  last  will,  then  this  codicil 
to  be  null  and  void.”  The  will  of  Mrs.  Macdonell  referred  to,  was  made 
in  Upper  Canada  in  1828,  and  devised  the  house  mentioned  to  her  son 
Allan,  “ with  power  to  give  an  equal  shave  to  his  sisters  Helen,  Catherine, 
and  Harriet,  and  to  his  brother  John.” 

After  the  testator’s  death  J.  elected  to  take  lot  32.  Allan  never  took  holy 
orders,  but  he  had  not  divided  the  property  in  St.  Paul  street,  but  on 
the  contrar  . had  treated  it  as  his  own,  and  having  mortgaged  it,  his 
interest  was  sold  under  a judgment  to  the  mortgagees,  who  subsequently 
procured  a release  from  the  brother  and  sisters  named  in  Mrs.  Macdonell’s 
will,  of  their  interest,  and  obtained  a judgment  of  distribution  in  Lower 
Canada. 

It  was  proved  by  two  advocates  from  Montreal,  that  by  the  law  of  Lower 
Canada  the  will  of  Mrs.  Macdonell  vested  an  equal  interest  in  the  land  in 
Allan  and  his  brother  and  sisters  named.  > 

Held , that  the  condition  in  the  codicil  respecting  the  property  in  Montreal 
must  be  governed  by  the  law  of  Upper  Canada  as  regarded  its  effect  upon 
the  land  in  question  ; but 

Held,  also,  that  whether  the  land  did  or  did  not  vest  in  the  brothers  and 
sisters  by  the  terms  of  the  codicil  was  immaterial,  for  Allan’s  conduct  was 
nevertheless  a,  violation  of  the  condition  within  the  meaning  of  the  testator, 
and  he  therefore  did  not  take  lot  3 7,  but  the  original  devise  to  the  plaintiff 
took  effect. 

Burns , J.,  dissenting,  and  holding: — 1.  That  if  the  will  of  Mrs.  Macdonell 
could  be  held  to  vest  an  equal  estate  in  the  children  in  the  property  in 
Lower  Canada,  the  failure  of  Allan  to  make  a division  would  not  defeat 
the  devise  to  Allan  of  this  land,  for  it  w^s  made  by  the  law,  but  that  her 
will  must  be  governed  by  the  law  of  U pper  Canada,  which  would  not  give 
it  that  effect.  2.  That  the  condition  in  the  codicil  must  be  rejected  as  in- 
sensible and  inconsistent  with  the  will,  and  that  the  defendant,  who  claimed 
under  Allan,  was  entitled  to  succeed. 

Ejectment  for  lot  No.  37,  in  the  second  concession  of 
Lochiel. 
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The  plaintiff  claimed  under  the  last  will  and  testament 
of  Angus  Macdonell,  deceased. 

The  defence  was  for  part  of  the  premises,  being  all  that 
portion  not  excepted  in  the  will  for  the  widow’s  use,  and 
defendant  claimed  title  under  a deed  of  bargain  and  sale 
from  John  Watson  Macdonell,  and  also  by  deed  of  the 
sheriff*  of  the  united  counties  of  Stormont,  Dundas  and 
Glengarry. 

The  case  was  tried  before  McLean,  J.,  at  Cornwall,  when 
the  following  facts  were  admitted  : 

1.  That  Angus  Macdonell,  the  testator,  died  seised,  in 
1843. 

2.  Execution  of  will  and  codicil,  of  which  a copy  was  put 
in  by  consent. 

3.  That  his  first  wife  died  about  1828. 

4.  Execution  of  her  will  relating  to  lands  in  Lower 
Canada — a copy  put  in. 

5.  That  John  Watson  Macdonell,  named  in  the  fourth 
clause  of  the  will,  and  to  whom  the  land  in  question  was  in 
that  clause  devised,  elected  to  take  No.  32,  on  which  the 
mills  were,  as  allowed  in  clause  16  of  the  same  will. 

Extracts  from  each  will  were  put  in. 

Allan  Macdonell  was  called,  and  proved  that  he  did  not 
divide  the  property  in  Lower  Canada,  but,  on  the  contrary, 
used  it  as  his  own  immediately  after  his  fathers  death  in 
1843,  took  the  rents  and  profits  to  himself,  and  becoming 
embarrassed  mortgaged  rhe  whole  property  to  Torrance  & 
Co. : that  it  was  sold  also  on  an  execution  in  favour  of 
Torrance  & Co. : that  he  always  treated  all  the  property  in 
Lower  Canada  as  his  own,  and  considered  that  he  was  the 
sole  owner,  and  that  Torrance  was  convinced  of  this  when 
he  took  the  mortgage  from  him.  He  attained  his  majority 
in  1839. 

The  plaintiff  also  put  in  a notarial  copy  of  mortgage  of 
the  Lower  Canada  property  from  Allan  to  Torrance  & Co. 
This  closed  the  plaintiff’s  case. 

The  defendant  put  in  a memorial  of  mortgage  of  the  land 
from  Allan  to  John  Watson  Macdonell,  dated  in  1846,  and 
a deed  from  John  Watson  Macdonell  to  defendant. 

Also  two  judgments  against  Allan  (one  in  favour  of  Tor- 
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ranee  & Co.)  upon  which  the  land  was  sold,  the  defendant 
becoming  the  purchaser  of  Allan’s  equity  of  redemption,  the 
fee  having  before  passed  to  John  Watson  under  the  mort- 
gage from  Allan  to  him. 

A deed  from  the  sheriff  to  defendant  was  also  put  in. 

The  defendant  called  Mr.  Cross,  an  advocate  from  Mon- 
treal, who  stated  that  he  had  seen  the  will  of  Mary  Mac- 
donell,  and  was  of  opinion  that  it  was  an  absolute  bequest 
to  Allan  and  his  brother  and  three  sisters  named  in  it : that 
the}^  would  under  it  take  an  equal  share  with  Allan  : but 
that  of  course,  as  Allan  went  into  possession  and  took  the 
rents  and  profits  from  the  time  he  came  of  age,  it  would  be 
necessary  for  the  other  child ren  to  bring  an  action  at  law 
for  their  rights  under  their  will. 

Mr.  Dunkin,  advocate,  agreed  with  Mr.  Cross. 

Defendant  also  put  in  a judgment  and  sale  of  Allan’s 
interest  in  Lower  Canada  in  favour  of  Torrance,  under  which 
Torrance  went  into  possession  as  Allan  had  been. 

Defendant  put  in  a notarial  copy  of  letters  of  attorney 
from  John  Watson  Macdonell  and  his  sisters,  under  which 
they  released  their  rights  to  Torrance  for  £35  each,  executed 
in  1854,  six  or  eight  years  after  Torrance  bought  Allan’s 
interest  and  took  the  mortgage  from  him. 

It  was  admitted  that  Allan  did  not  take  holy  orders. 

Defendant  also  put  in  a judgment  of  distribution  of  the 
Lower  Canada  property,  in  which  the  names  of  the  brothers 
and  sisters  of  Allan  were  given,  but  it  could  not  be  shewn 
that  it  was  at  their  instance  the  distribution  was  made  ; on 
the  contrary,  Cross  proved  that  it  was  done  at  the  instance 
of  Torrance,  who  used  the  release  or  assignment  from  them 
for  that  purpose. 

The  defendant  contended,  that  if  by  the  law  of  Lower 
Canada  Mary  Macdonell’s  will  divided  the  property,  it  was 
not  necessary  for  Allan  to  have  done  so  : that  the  division 
by  Allan  was  not  a condition  but  a conditional  limitation , 
and  that  the  action  at  all  events  could  not  be  brought  till 
after  Allan’s  death. 

The  learned  judge  said  his  impression  was  with  the 
plaintiff,  and  a verdict  was  so  found,  subject  to  the  opinion 
of  the  court. 
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The  following  are  the  extracts  from  the  wills  referred  to : 

Angus  Macdonell,  of  Alexandria,  by  will,  dated  the  29th 
of  March,  1842,  in  clause  3,  devised  to  his  wife  Isabella 
Macdonell,  during  her  widowhood,  the  west  end  and  upper 
and  lower  parts  of  his  house,  and  one-third  of  the  farm. 

Clause  4,  devised  lot  No.  37,  in  the  second  concession  of 
Lochiel,  to  his  son  John  Watson  Macdonell,  his  heirs  and 
assigns  for  ever,  except  that  his  step-mother  was  to  have  the 
use  of  one-third  of  it  as  above  stated. 

Clause  5,  devised  to  his  son  Alexander  Roderick,  and  his 
heirs,  lot  No.  32,  in  the  second  concession. 

Clause  1 4 gave  and  devised  to  his  son  Allan,  his  watch, 
seal,  &c. 

Clause  16,  that  should  John  Watson  Macdonell  prefer  to 
take  possession  of  lot  No.  32,  on  which  the  mills  were  situ- 
ate, (the  lot  in  clause  five  devised  to  Alexander  Roderick,) 
he  might  take  it  to  himself  and  his  heirs  for  ever  ; in  which 
case  he  ordered  and  devised  lot  No.  37  to  become  vested  in 
Alexander  Roderick,  the  same  as  if  it  had  been  willed  to 
him,  with  the  incumbrance  that  would  have  followed  it 
should  John  have  kept  it. — [In  clause  20  he  ordered  and 
devised  lots  31,  32,  and  37,  never  to  be  sold  or  exchanged, 
but  to  continue  to  his  heirs,  from  father  to  son,  or  their  law- 
ful heirs  for  ever,  excepting  such  as  might  be  leased  or  sold 
in  village  lots  at  not  less  than  a price  specified.] 

Clause  24  ordered  and  devised  : that  John  Watson  should 
support  his  sisters  until  provided  for  out  of  the  proceeds 
from  village  lots,  if  he  kept  lot  No.  37,  or  Alexander 
Roderick  to  do  the  same  if  John  took  the  other  lot  with 
the  mills. 

By  codicil  dated  the  first  of  April,  1842,  he  declared  his 
will : — 1.  That  his  son  Allan  (named  in  clause  14  of  the  will) 
should  take  holy  orders,  &c.,  as  was  his  intention  when  he 
went  to  Rome. 

2.  Should  his  said  son  Allan’s  health,  or  any  other  reason- 
able cause  or  circumstance,  cause  him  not  to  take  holy  orders, 
he  ordered  and  devised  that  Allan  should  have  to  himself 
and  his  heirs  for  ever  the  whole  of  lot  No.  37,  in  the  second 
concession  of  Lochiel,  with  the  reservations  made  in  the 
will,  in  which  case  John  W.  was  to  have  lot  No.  32,  and 
Alexander  Roderick  the  west  half  of  lot  No.  31  ; and  he 
added,  “ the  one  brother  may  change  or  sell  to  the  other 
with  consent  of  the  major  part  of  the  executors,  but  not  out 
of  the  family. 

3.  “ But  should  my  son  Allan  not  divide  or  give  over  in 
full  an  equal  portion  of  the  house  in  St.  Paul  street,  Montreal, 
as  was  his  mother’s  intention,  as  appears  by  her  last  will,  in 
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which  case  I order  and  devise,  that  my  said  son  Allan  shall 
only  receive  of  my  property  what  has  been  willed  to  him  in 
my  last  will,  before  this  codicil  was  written,  then  this  codi- 
cil to  be  null  and  void,  otherwise  to  remain  in  full  force  and 
virtue.” 

Extract  from  will  of  Mary  Macdonell,  made  at  Alexandria 
in  Upper  Canada,  on  the  17th  of  December,  1828. 

Clause  2. — “ I give,  devise,  and  bequeath  my  house  and 
property  in  St.  Paul  street,  Montreal,  left  me  by  my  former 
husband,  Michael  Trudeau,  to  my  son  Allan,  with  power  to 
give  an  equal  share  to  his  sisters  Helen,  Catherine,  and 
Harriet,  and  to  his  brother  John.” 

Clause  4.-—“  All  disputes  arising  in  the  distribution  of 
the  above  property  are  to  be  settled  by  the  executors,” 
whom  she  named  in  her  will. 

Alexander  Chisholm  and  Angus  Macdonell,  as  surviving 
executors  of  Mary  Macdonell,  signed  and  sealed  a declara- 
tion, which  was  registered  on  the  30th  of  October,  1844,  in 
the  registry  office  for  the  county  of  Montreal,  wherein  they 
declared  that  they  were  decidedly  of  opinion  that  the  said 
testatrix  intended  by  the  said  will  to  confer  an  equal  in- 
terest in  her  said  house  and  property  in  St.  Paul  street, 
Montreal,  on  her  said  children,  Allan,  Helen,  John,  Catha- 
rine, and  Harriet,  and  they  ordered  thereby  that  the  rents 
and  profits  arising  from  the  said  house  or  property  should 
be  equally  divided  between  them. 

Cameron , Q.  C.,  for  the  plaintiff. 

Adam  Wilson,  Q.  C.,  and  Richards,  Q.  C.,  contra,  cited 
Graham  v.  Lee,  23  Beav.  388  ; Doe  dem.  Davies  v.  Davies, 
16  Q.  B.  951. 

.Robinson,  C.  J. — The  plaintiff*,  Alexander  R.  Macdonell, 
is  the  son  of  the  testator  Angus  Macdonell,  and  claims  the 
lot  in  question,  37  in  the  2nd  concession  of  Lochiel,  under 
his  father’s  will,  made  on  the  29th  of  March,  1842,  in  Upper 
Canada.  By  that  will  the  testator,  Angus  Macdonell,  after 
devising  to  his  wife  (a  second  wife)  Isabella,  a certain  por- 
tion of  that  lot  during  her  widowhood,  devised  this  lot  37 
to  his  son  John  Watson  Macdonell,  in  fee,  subject  to  his  step- 
mother’s interest  in  it,  given  in  the  same  will,  and  he  de- 
vised to  this  plaintiff,  Alexander  Roderick,  another  son  of 
his,  lot  32,  in  the  2nd  concession  of  Lochiel ; but  if  his  son 
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John  Watson  Macdonell  should  prefer  to  have  the  above 
lot  32,  on  which  there  were  mills,  rather  than  the  lot  37, 
then  he  willed  that  he  should  take  that  lot  32  in  fee,  and 
that  the  testator’s  son  Alexander  Roderick,  the  plaintiff, 
should  in  that  case  have  the  lot  37  in  fee,  to  hold  subject  to 
the  stepmothers  interest,  as  John  Watson  would  have 
held  it. 

Then  a few  days  afterwards,  namely,  on  the  15th  of 
April,  1842, — Angus  Macdonell,  the  testator,  executed  a 
codicil,  in  which  he  declares  his  will  to  be,  that  if  his  eldest 
son,  Allan,  from  ill  health,  or  other  reasonable  cause,  should 
not  take  holy  orders,  as  he  had  intended  to  do,  then  he 
should  have  the  lot  37,  (subject  to  the  stepmothers  in- 
terest,) and  John  Watson  Macdonell  should  in  that  case 
have  32,  and  Alexander  Roderick,  (the  present  plaintiff*,) 
should  have  the  west  half  of  31.  But  in  this  codicil  Angus 
Macdonell,  the  testator,  declared  his  will  further  to  be  that, 

should  A Uan  not  divide  or  give  over  in  full  an  equal 
'portion  of  the  house  in  St.  Paul’s  street , Montreal , as  was 
his  mother’s  intention,  as  appears  by  her  last  will,  then  I 
order  and  devise  that  Allan  shall  only  receive  the  property 
given  to  him  by  the  will,”  ("which  was  some  articles  of  per- 
sonal property,  of  small  value,)  “ and  this  codicil  shall  be 
null  and  void.” 

The  will  of  Allan’s  mother,  Mary  Macdonell,  alluded  to 
in  this  codicil,  who  was  the  testator’s  first  wife,  was  made 
at  Alexandria,  in  Upper  Canada,  on  the  17th  of  December, 
1828,  and  it  devised  “ the  house  and  property  of  the  testa- 
trix, in  St.  Paul’s  Street,  Montreal,  left  to  her  by  her  former 
husband,  Michael  Trudeux,  to  her  son  Allan,  with  power  to 
give  an  equal  share  to  his  sisters,  Helen,  Catherine,  and 
Harriet,  and  to  his  brother  John.”  And  she  directed  that 
all  disputes  arising  in  the  distribution  of  the  said  property, 
should  be  settled  by  the  three  executors  named  in  her  will. 
Two  of  these  executors,  the  third  having  died,  signed  and 
sealed  a declaration,  which  was  registered  on  the  30th  of 
October,  1844,  in  the  registry  office  in  the  county  of  Mont- 
real, whereby  they  declared,  “ that  they  were  decidedly  of 
opinion  that  the  testatrix  intended  by  her  said  will  to  confer 
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an  equal  interest  in  her  said  house  and  propert}7  in  St. 
Paul’s  Street,  Montreal,  on  her  said  children  Allan,  Helen, 
John,  Catherine  and  Harriet,  and  they  ordered  thereby  that 
“ the  rents  and  profits  arising  from  the  said  house  and  pro- 
perty should  be  equally  divided  between  them.” 

The  testatrix  died  in  or  about  1828. 

The  testator,  Angus  Macdonell,  died  in  1843.  After  his 
death,  John  Watson  Macdonell  elected  to  have  lot  32.  Allan 
Macdonell  never  took  holy  orders,  and  would  therefore  have 
been  entitled,  under  his  father’s  will,  to  lot  37,  if  he  had 
not,  as  the  plaintiff  contends  he  did,  lost  the  benefit  of  the 
devise  of  the  lot  37  made  to  him  in  the  codicil,  by  not  divid- 
ing or  giving  over  in  full  an  equal  portion  of  the  house  in 
St.  Paul’s  street , Montreal , according  to  his  mother’s  inten- 
tion expressed  in  her  last  will. 

To  prove  that  Allan  Macdonell  did  not  observe  the  direc- 
tion of  his  father  in  this  respect,  as  expressed  in  the  codicil, 
the  plaintiff  called  Allan  Macdonell  himself,  who  swore  that 
he  did  not  divide  the  house  and  property  in  Lower  Canada 
with  his  brother  and  sisters  named  in  his  mother’s  will,  but, 
on  the  contrary,  used  and  enjoyed  it  as  his  own,  exclusively, 
immediately  after  his  father’s  death,  he,  Allan,  having  be- 
come of  age  in  1839  : that  he  took  the  rents  and  profits  to 
himself,  and  becoming  embarrassed  mortgaged  the  whole 
property  to  Messrs.  Torrance  & Co.,  as  was  proved  by  pro- 
duction of  a copy  of  the  mortgage. 

On  the  part  of  the  defence  a deed  was  put  in,  by  which 
Allan  Macdonell,  in  1845,  mortgaged  the  lot  37,  now  in 
question,  to  John  Watson  Macdonell,  who  conveyed  his  in- 
terest to  the  defendant  in  this  action. 

It  was  also  proved  that  two  judgments  had  been  entered 
up  in  this  province  against  Allan  Macdonell,  one  in  favour 
of  Messrs.  Torrance  &;  Co.,  under  which  Allan’s  equity  of 
redemption  was  sold,  (not  stated  when,)  to  this  defendant, 
the  fee  being  in  John  Watson,  under  his  mortgage. 

Two  advocates  from  Lower  Canada  were  examined  upon 
the  trial,  and  stated  that  by  the  law  of  Lower  Canada,  ac- 
cording to  their  opinion,  the  will  of  Mary  Macdonell  con- 
stituted an  absolute  bequest  to  Allan  and  his  brother  John, 
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and  the  three  sisters  named  in  her  will,  of  the  property  in 
St.  Paul’s  street,  and  that  they  took  by  the  will  an  equal 
share  with  Allan,  though  of  course,  as  Allan  went  into  pos- 
session, and  took  the  rents  and  profits  from  the  time  he  came 
of  age,  it  would  be  necessary  for  the  other  children  to  bring 
an  action  for  their  rights  under  the  will. 

It  was  proved  that  under  a judgment  rendered  in  Lower 
Canada,  in  favour  of  Messrs.  Torrance  & Co.,  the  interest  of 
Allan  Macdonell  in  the  property  in  St.  Paul’s  street  was 
sold,  and  was  purchased  by  Torrance,  who  entered  into  pos- 
session. And  it  was  also  shewn  that  in  1854,  six  or  eight 
years  after  Torrance  had  bought  Allan’s  interest,  and  after 
he  had  taken  the  mortgage  from  him,  John  Watson  Mac- 
donell and  his  sisters,  for  £35  paid  to  each,  released  their 
interest  to  Torrance  ; and  that  afterwards  a judgment  of 
distribution  was  obtained  in  Lower  Canada,  of  the  property 
there,  in  which  the  brothers  and  sisters  of  Allan  were  named, 
but  this  was  not  at  their  instance,  but  at  the  instance  of 
Torrance,  who  for  his  own  purpose  availed  himself  of  the 
release  or  assignment  which  he  had  obtained  from  them. 

The  defendant  contended  that  as  the  will  of  Mary  Mac- 
donell vested  in  her  children  named  in  it  a joint  interest  in 
her  property  with  her  son  Allan,  nothing  was  necessary  to 
be  done  by  Allan  for  perfecting  that  disposition,  and  that 
the  estate  of  Allan  in  the  lot  37  given  by  the  will  could  not 
therefore  have  been  forfeited  or  defeated  by  anything  con- 
tained in  the  codicil  to  Angus  Macdonell’s  will,  dated  the 
15th  of  April. 

We  could  not  safely  dispose  of  this  case  without  seeing 
copies  of  the  two  wills,  for  fear  there  might  be  something 
material  to  be  considered,  that  had  not  been  included  in  the 
extracts  given  in  the  case.  These  copies  were  only  fur- 
nished to  us  a short  time  ago,  and  we  now  see  that  the 
passages  extracted  are  all  that  can  have  any  bearing  upon 
the  question  of  title  to  the  lot  37  in  the  2nd  concession  of 
Lochiel,  on  which  alone  we  have  to  determine. 

The  plaintiff  claims  that  land  under  the  will  of  his  father, 
Angus  Macdonell,.  and  whether  he  has  under  that  will  a 
legal  title  to  it  must  depend  of  course  upon  the  law  of  this 
10 
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country,  in  which  the  land  is  situated.  The  question  turns 
upon  the  effect  of  the  condition  in  the  codicil  to  the  will  of 
Angus  Macdonell,  under  which  it  is  contended,  on  the  part 
of  the  plaintiff,  that  Allan  Macdonell,  the  eldest  son  of  the 
testator,  has  lost  the  benefit  of  the  devise  to  him  of  this  lot 
37,  contained  in  the  same  codicil.  That  Allan  Macdonell 
had  for  some  sufficient  reason  changed  his  intention,  and  had 
not  taken  orders  as  a priest,  is  admitted ; and  it  must  have 
followed  as  a consequence  that  this  lot  37  became  his  pro- 
perty, unless  it  failed  to  vest  in  him,  or  unless  he  has  lost  it 
by  not  complying  with  the  condition  in  his  father’s  will, 
which  required  him  to  “ divide  or  give  over  in  full  an  equal 
'portion  of  the  house  in  St.  Paul  street , Montreal,  as  was 
his  mother's  intention,  as  appears  by  her  last  will!'  If  he 
failed  to  observe  what  his  father  required  of  him  in  that 
respect,  then  he  was  only  to  have  the  few  articles  of  personal 
property  that  his  father  had  bequeathed  to  him  in  his  will 
of  the  29th  of  March,  1842. 

As  regards  the  property  in  Montreal,  it  need  hardly  be 
said  that  no  decision  of  this  court  can  affect  the  title  to  that 
lot  which  any  person  or  persons  took  under  the  will  of  Mrs. 
Mary  Macdonell,  executed  in  1828.  The  effect  of  that  will 
upon  the  estate  itself  must  be  settled  by  the  law  in  Lower 
Canada,  in  which  the  house  is  situated.  The  only  object  of 
this  suit  is  to  determine  who  is  now  entitled  to  the  lot  37  in 
the  township  of  Lochiel,  in  Upper  Canada. 

If  it  be  necessary  to  the  decision  of  that  question  to 
ascertain  to  whom  the  interest  in  the  house  and  property  in 
St.  Paul’s  street  passed  under  the  will  of  Mrs.  Mary  Mac- 
donell, we  must  no  doubt  look  to  the  law  of  Lower  Canada, 
as  governing  that  point.  But  in  order  to  dispose  of  any 
question  that  arises  respecting  the  effect  upon  the  lot  37  in 
Lochiel,  of  the  condition  in  Angus  Macdonell’s  will  in  which 
the  property  in  Montreal  is  mentioned,  we  must  take  the  law 
of  Upper  Canada  as  our  guide  ; and  so,  also,  upon  the  ques- 
tion as  to  the  effect  of  what  Allan  Macdonell  has  done,  or 
attempted,  or  has  omitted  to  do,  with  respect  to  that  property, 
as  being  a fulfilment  or  breach  of  the  condition  on  which  his 
title  to  the  lot  37  was  to  depend,  we  must  be  governed  by  the 
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law  of  Upper  Canada.  In  Story’s  “ Conflict  of  Laws,”  sec. 
279  a , it  is  said,  “ Hertius  has  put  a case,  where  a contract 
made  in  a country  is  subject  to  a condition,  and  the  per- 
formance of  that  condition  takes  place  in  another  country, 
the  laws  of  which  are  different ; and  the  question  is,  whether 
the  laws  of  the  one  or  those  of  the  other  ought  to  govern  the 
contract.  He  answers  that  the  laws  of  the  country  where 
the  contract  was  made,  because  the  condition  when  fulfilled 
refers  back  to  the  time  of  the  contract,”  and  he  cites  ano- 
ther writer  upon  the  civil  law,  who  adopts  the  same  doctrine. 
The  principle  is  not  less  applicable,  I think,  in  the  case  of  a 
will  made  in  Upper  Canada  respecting  lands  situated  there, 
and  containing  a condition  to  be  performed  in  Lower 
Canada. 

Mrs.  Mary  Macdonell  devised  her  house  and  property  in 
Montreal  to  her  son  Allan,  with  power  to  give  an  equal 
share  to  his  three  sisters  and  his  brother  named  in  the  will. 
The  meaning  of  this  is  rather  obscure,  for  when  she  gave 
the  property  to  Allan  she  gave  him  of  course  the  power  to 
do  what  he  chose  with  it,  and  he  could  give  an  equal  share 
to  his  brother  and  sisters  without  being  authorised  to  do  so 
by  the  will.  We  may  reasonably,  therefore,  look  upon  the 
words  “ with  power  to  give”  as  intended  to  be  a direction 
to  the  devisee  Allan,  rather  than  an  authority ; as  if  the 
testatrix  had  said  “ in  order  that  ” he  may  give  an  equal 
share,  &c.,  or  “ in  trust  to  give  an  equal  share,”  &c.  Then 
what  is  meant  by  his  giving  an  equal  share  to  his  sisters 
and  brother  ? Does  the  will  mean  only  that  Allan  was  to 
be  the  instrument  of  dividing  the  estate  equally  among  the 
other  four,  or  does  it  mean  what  is  not  expressed,  that  he 
was  to  allow  the  four  others  to  share  the  property  equally 
with  himself,  or  that  he  was  to  take  half  himself,  and  give 
an  equal  share,  or  the  other  half,  among  the  others  in  equal 
proportions  ? 

I have  little  doubt  that  the  intention  was  that  he  was  to 
allow  the  brother  and  sisters  to  share  equally  with  himself, 
though  it  is  not  clearly  expressed  ; and  it  is  satisfactory  to 
find  that  the  executors,  who  according  to  the  will  were  to 
decide  all  disputes  about  the  division  of  the  property,  took 
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the  same  view  of  the  will.  I am  not  quite  sure,  however, 
that  the  testator  did  not  mean  that  Allan  should  either 
“ divide  ” the  land  with  them,  or  give  over  the  land  in  full 
to  them,  as  he  might  be  willing  to  do,  either  one  or  the 
other. 

Though  Allan  Macdonell  became  of  age  two  or  three 
years  before  his  father  died,  he  does  not  seem  to  have  done 
any  thing  in  regard  to  this  property  in  Montreal  during  his 
father’s  lifetime  ; his  father  had  probably  been  receiving 
the  rents  in  the  meantime  ; but  according  to  his  own  account 
immediately  after  his  father’s  death  (in  1842)  he  did  turn 
his  attention  to  that  estate,  but  not  with  any  view  of  either 
giving  to  his  brother  and  sisters  their  share  of  the  property, 
or  of  the  rents  or  profits,  or  of  allowing  them  to  participate 
with  him  to  any  extent,  but  he  took  the  whole  to  himself, 
and  mortgaged  it  as  if  it  were  his  own  property,  and  so  dealt 
with  it  that  it  has  in  fact  passed  into  the  hands  of  others 
to  pay  his  debts. 

It  is  argued  on  the  part  of  the  defendant,  that  this  could 
work  no  forfeiture  of  Allan’s  estate  in  lot  37,  if,  as  was 
stated  by  the  professional  gentlemen  from  Lower  Canada> 
who  gave  evidence  upon  the  trial,  the  property  in  the  house 
in  Montreal  did,  by  the  law  of  Lower  Canada,  vest  in  the 
five  children  of  Mrs.  Mary  Macdonell  at  once  upon  her 
death,  without  any  thing  being  done  by  Allan  Macdonell  to 
perfect  the  title  of  the  others.  But  admitting  that  the  estate 
did  so  vest,  the  condition  in  the  codicil  to  the  will  of  Angus 
Macdonell  was  in  my  opinion  nevertheless  broken,  for  that 
is  to  have  effect  according  to  what  we  must  see  to  have  been 
the  real  intention  of  the  testator  in  disposing  of  the  lot  37, 
in  Lochiel.  He,  perhaps,  had  reason  to  be  doubtful  of  what 
his  son  Allan  might  do  or  attempt  to  do  in  regard  to  the 
house  in  Montreal,  and  he  may  have  known  or  imagined 
that  Allan  would  claim  to  be  sole  seised  of  the  legal  estate, 
under  the  words  which,  literally  taken,  devised  it  to  him 
alone,  though  with  an  intention  or  wish  expressed  that  the 
other  children  should  share  with  him.  The  testator  had  at 
any  rate  a right  to  contemplate  the  possibility  of  Allan 
taking  or  endeavouring  to  take  the  Montreal  property  to 
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himself,  and  in  disposing  of  his  property  in  Upper  Canada, 
among  his  children  he  had  a right  to  act  upon  what  he  took 
to  be  the  intention  and  effect  of  Mrs.  Macdonelfs  will,  and 
to  guard  against  such  trouble  by  making  the  devise  of  lot 
37  to  Allan  dependent  upon  the  course  he  should  pursue  in 
regard  to  the  other  property.  Accordingly  he  made  it  a 
condition,  that  “ if  Allan  should  not  divide  or  give  over  in 
full  an  equal  portion  of  the  house  in  St.  Paul  street , as 
was  his  mother’s  intention,  as  appears  by  her  will,”  then  he 
should  receive  only  the  personal  property  given  to  him  by 
the  testator’s  will. 

I do  not  think  it  material  to  consider  whether  this  was  a 
condition  precedent  to  the  estate  in  lot  37  vesting  Allan 
under  the  codicil,  or  a condition  subsequent,  by  non-observ- 
ance of  which  the  estate  might  be  defeated.  In  either  case 
the  devise  over  to  the  present  plaintiff  Alexander,  another 
son  of  the  testator,  would  equally  take  effect  if  Allan  acted 
in  violation  of  the  condition.  And  that  he  did  so  act  is 
perfectly  clear,  for  he  not  only  did  not  “ divide  or  give  over 
in  full  to  the  others  their  shares,  according  to  his  mother’s 
will,  but  he  did  not  leave  them  to  receive  and  enjoy  what 
the  law  might  have  given  them  under  the  will  alone,  without 
anything  being  done  on  his  part,  but  he  took  all  to  himself 
in  fact,  and  disposed  of  the  house  as  if  it  had  been  exclusively 
his.  Admitting  the  fact  to  be,  that  under  his  mother’s  will, 
<and  by  force  of  it  alone,  the  house  belonged  as  much  to  the 
other  four  children  as  to  himself,  that  would  not  make  his 
conduct  the  less  a breach  of  the  condition;  on  the  contrary, 
the  plainer  and  more  perfect  their  right  was  to  share  with 
him,  the  more  inexcusable  was  his  conduct  in  disregarding 
the  plain  intention  of  his  father’s  will,  that  so  far  as  he  was 
concerned  his  brothers  and  sisters  should  have  the  benefit  of 
what  their  mother  intended  for  them.  It  is  no  answer  to 
the  plaintiff’s  case,  in  my  opinion,  that  the  children  had  a 
legal  interest  in  the  property  independently  of  any  act  of 
Allan’s,  which  interest  they  might  have  asserted  if  they 
were  at  the  time  capable  of  vindicating  their  rights.  He 
broke  the  condition  on  which  his  right  to  the  lot  No.  37 
depended,  if  instead  of  giving  or  leaving  to  them  the  actual 
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enjoyment  of  their  interest,  he  did  what  he  could  to  keep 
it  from  them,  and  it  cannot  be  said  that  he  could  not  keep 
them  from  their  right  when  we  see  that  in  fact  he  did  it. 

The  condition  being  broken,  the  devise  over  to  the  plaintiff 
took  effect,  and  it  could  not  in  my  opinion  be  of  any  conse- 
quence to  this  title,  if  the  children  some  years  afterwards 
did,  for  a trifling  consideration,  release  their  interest  in 
favour  of  Mr.  Torrance,  who  through  his  transactions  with 
Allan  had  got  into  possession  of  the  whole.  That  would  not 
vest  the  estate  again  in  Allan,  which  he  had  lost  by  breach 
of  the  condition  in  mortgaging  the  estate  both  to  John  Wat- 
son Macdonell  and  to  Mr.  Torrance,  as  if  he  were  sole  seised, 
and  by  receiving  and  keeping  to  himself  all  the  rents  and 
profits  before  he  made  those  mortgages. 

The  plaintiff  has  expressly  in  his  notice  claimed  the  lot  37 
under  the  will  of  his  father,  and  he  cannot  be  permitted  at 
the  same  time  to  claim  under  the  will  and  against  it.  He 
must  shew  that  he  has  submitted  to  the  condition  on  which 
this  land  which  he  now  claims  was  given  to  him,  or  it  must 
be  held  as  a consequence  that  the  devise  over  to  his  brother, 
the  present  plaintiff,  took  effect,  and  in  such  a case  a court 
of  equity  can  no  more  than  a court  of  law  relieve  him  from 
the  effect  of  his  having  disregarded  the  condition  on  which 
alone  he  could  hold  the  estate.  I refer  to  Cleaver  v.  Spur- 
ling,  (2  P.  Wins.  528,)  to  Boughton  v.  Bough  ton,  (2  Yes.. 
12,)  Streatfield  v.  Streatfield.  (Ca.  Temp.  Talb.  183,)  Webb 
v.  Webb,  (1  P.  Wins.  136,  note,)  Macnamara  v.  Jones,  (1 
Br.  Ch.  Ca.  482,)  Doe  v.  Hawke,  (2  East  481,)  which  is  in 
substance  like  the  present  case,  a conditional  limitation 
with  a devise  over  on  a breach  of  the  condition. 

I have  assumed  that  the  devise  by  Mrs.  Macdonell  carried 
the  whole  interest,  and  not  an  estate  for  life  only,  though  if 
a devise  had  been  made  at  that  time  of  land  in  Upper 
Canada  in  the  same  form  of  words,  the  interest  devised  must 
probably  have  been  held  to  have  been  a devise  of  an  estate 
for  life  only.  That  would  have  turned  upon  legal  princi- 
ples peculiar  to  the  law  of  England,  and  which  I take  it  do 
not  prevail  in  Lower  Canada,  where  the  civil  law  is  the 
groundwork  of  the  system. 

In  my  opinion,  the  postea  should  go  to  the  plaintiff. 
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Burns,  J. — The  plaintiff  bases  his  right  to  recover  upon 
the  proposition  that  an  election  was  given  by  the  will  of 
Alexander  Macdonell  to  his  son  Allan  to  make  a division 
of  the  property  which  he  took  under  his  mother’s  will,  and 
that  if  he  did  not  make  such  division  then  Allan’s  right  to 
the  land  in  question  became  forfeited,  and  the  original  de- 
vise of  it  to  the  plaintiff  would  come  into  operation.  The 
plaintiff  must  further  make  out,  however,  that  there  was 
some  time  within  which  to  make  such  election,  if  he  must 
elect,  because,  if  Allan  had  the  whole  of  his  life-time  to  do 
it  in,  then  the  plaintiff’s  claim  would  be  premature,  and  he 
must  fail  upon  that  ground.  Accordingly  the  plaintiff  has 
given  evidence  to  shew  that  Allan  treated  and  dealt  with 
the  property  in  Montreal,  devised  by  his  mother’s  will,  as 
his  own,  and  that  he  has  disposed  of  it  in  such  a way  that 
he  can  no  longer  exercise  an  election  or  perform  his  mother’s 
will. 

The  testator,  by  the  codicil  to  his  will,  has  so  incorporated 
his  wife’s  will  into  his  own  that  we  must  turn  to  that  will, 
and  see  how  the  estate  therein  devised  was  disposed  of. 
This  case  has  been  argued  upon  the  assumption  that  the 
wife  had  a right  to  make  a will  of  her  real  estate.  The  will 
appears  to  have  been  made  and  executed  in  Upper  Canada 
and  to  operate  upon  property  in  Lower  Canada.  Evidence 
was  given  at  the  trial  to  shew  that  by  the  law  of  Lower 
Canada  the  effect  of  the  devise  was  to  give  a present  inter- 
est to  the  children  of  the  testatrix,  along  with  Allan,  in  the 
house  and  property  in  Montreal,  and  consequently  there 
was  no  election  to  be  exercised  by  Allan  with  regard  to  that 
property. 

The  argument  for  the  defendant,  upon  that  point  being 
established,  is,  that  the  testator  has  assumed  that  Allan  had 
a power  to  divide  the  property  in  Lower  Canada,  whereas 
in  truth  he  had  no  such  power,  and  therefore  the  condition 
annexed  by  the  testator  to  the  devise  to  Allan  in  fee  of  the 
land  in  question  was  void. 

This,  I take  it,  is  the  position  of  the  case  as  it  was  pre- 
sented to  the  court  by  the  parties.  Assuming  the  law  of 
Lower  Canada  to  be  as  stated,  namely,  that  the  power  given 
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to  Allan  to  give  an  equal  share  to  his  sisters  and  brother  of 
the  property  in  Montreal  vested  in  them  a present  interest 
of  enjoyment — then  I should  say  the  defendant  is  right. 
The  testator  by  the  codicil  says  that  the  codicil  shall  be  null 
and  void  in  case  Allan  should  not  divide  or  give  over  in  full 
an  equal  portion  of  the  house  in  Montreal,  as  was  his  mo- 
ther’s intention,  as  appears  by  her  will.  Now  if  her  will 
did  of  itself  give  that  property  in  equal  portions,  as  it  is 
contended  was  the  law  of  Lower  Canada,  then  it  is  obvious 
enough  the  condition,  so  to  call  it,  was  performed  before  it 
ever  was  annexed  to  the  taking  of  the  estate,  and  the  devi- 
see, Allan,  should  take  the  estate  free  from  any  further 
consideration. 

I am  not  disposed  to  say  that  a testator  may  not  annex  a 
condition  that  his  devisee  shall  perform  that  which  is  the 
law  with  regard  to  something  he  desires  should  be  carried 
out  strictly,  but  then  I take  it  such  would  be  the  case  with 
a condition  precedent,  and  not  one  which  is  a condition 
subsequent.  The  condition,  or  rather,  perhaps,  more  tech- 
nically speaking,  the  conditional  limitation,  in  this  case  is 
subsequent,  and  the  non-performance!  of  the  mother’s  will 
by  the  devisee  was  to  defeat  the  estate  which  had  before 
been  given  to  him  b}r  the  testator.  One  can  easily  see  a 
distinction  between  an  obligation  cast  upon  the  devisee  of 
fulfilling  and  performing  the  ]aw  with  respect  to  some  other 
matter  as  a condition  precedent  to  his  taking  an  estate,  and 
the  performance  of  the  law  after  he  has  got  the  estate,  to 
enable  him  to  keep  it,  or  rather  to  prevent  a forfeiture  of  it. 
Where  no  time  is  mentioned,  as  in  this  case,  I suppose  in 
the  case  of  a condition  precedent  a reasonable  time,  or  de- 
mand made,  or  something  of  that  kind,  might  determine 
whether  the  devisee  was  to  have  the  estate,  or  whether  it 
should  go  over  to  the  person  who  otherwise  would  take  it ; 
but  in  case  of  the  performance  of  the  law  as  applied  to  that 
other  matter,  in  order  to  prevent  forfeiture,  where  no  time 
is  limited  I do  not  see  what  is  to  prevent  the  time  being 
extended  to  the  whole  of  a person’s  life-time.  The  rule  of 
construction  is  that  the  law  does  not  favour  conditions  which 
are  annexed,  having  for  their  object  the  destruction  of  estates. 


MACDONELL  V.  MACDONALD. 


145 


I am  not  disposed,  however,  to  think  the  will  of  Mrs. 
Macdonell  should  be  construed  as  stated  by  witnesses  at  the 
trial  to  be  the  law  of  Lower  Canada.  I do  not  mean  to  be 
understood  as  saying  that  the  will  should  not  be  construed 
as  stated  was  the  law  of  Lower  Canada,  for  the  property 
upon  which  it  was  to  operate  being  there  of  course  it  should 
be  so  construed.  All  I mean  is,  that  if  to  operate  upon 
property  in  Upper  Canada,  I do  not  think  it  should  be  so 
construed.  I look  upon  the  devise  to  my  son  Allan , with 
power  to  give  an  equal  share  to  his  sisters , Helen , Catha- 
rine and  Harriet , and  to  his  brother  John,  as  a devise  for 
life  to  Allan,  with  power  to  give  the  inheritance  to  the  per- 
sons named.  If  there  were  nothing  said  about  a power  to 
give  the  property  to  any  other  person,  then  upon  the  words 
used  Allan  would  have  taken  a life  estate.  The  power  to 
give  an  equal  share  cannot  mean  an  equal  present  share 
with  himself.  It  does  not  say  so.  Then  the  equal  share  to 
be  given  must  mean  between  the  four  persons  named,  and 
that  precludes  the  idea  of  a joint  interest  vested  in  the  four 
persons  presently.  If  there  had  been  an  express  estate 
for  life  given,  with  liberty  to  give  the  fee  to  particular  per- 
sons, there  could  be  no  question  upon  the  subject.  The 
case  of  Tomlinson  v.  Dighton  (1  P.  Wms.  149)  is  an  ex- 
press authority  upon  the  point.  In  Mr.  Sugden’s  work  on 
Powers,  vol.  I.,  p.  121,  where  the  subject  is  treated,  he  says, 
“ But  where  an  estate  for  life  is  not  expressly  given,  but  the 
estate  is  bequeathed  generally  to  the  devisee,  to  such  uses  as 
he  shall  appoint  at  his  will  and  pleasure,  nevertheless  re- 
straining the  disposition  to  particular  objects,  it  seems 
doubtful  whether  the  devisee  will  take  a fee  simple  condi- 
tional, or  an  estate  in  fee  upon  trust,  or  an  estate  for  life, 
with  a power  to  dispose  of  the  inheritance.”  The  cases  are 
reviewed  in  that  work,  and  he  sums  up  thus,  “ The  better 
opinion,  however,  certainly  is,  that  the  devisee  is  for  life, 
with  a power  to  appoint  the  inheritance,  unless  the  words  of 
the  will  clearly  negative  such  a construction,  and  the  autho- 
rities appear  to  be  greatly  in  favour  of  that  opinion.” 

Taking  this  view  of  Mrs.  Macdonell’s  will,  the  question 
then  is  what  effect  that  should  have  upon  the  testators  will, 
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which  does  operate  upon  lands  in  Upper  Canada.  I take 
the  condition  in  the  codicil  clearly  to  mean  that  the  testator 
thought  at  the  time  his  son  Allan  had  a power  to  divide  the 
property  in  Montreal.  The  difficulty  in  this  case  is  to 
arrive  at  any  correct  conclusion  as  to  what  he  thought  that 
power  was,  and  when  and  in  what  way  it  was  to  be  exer- 
cised. Mrs.  M.acdonell  died  in  1828,  shortly  after  making 
her  will.  The  codicil  to  the  testator’s  will  was  made  on  the 
1st  of  April,  1842.  Mrs.  Macdonell  put  a clause  in  her 
will,  that  all  disputes  arising  in  the  distribution  of  the  pro- 
perty mentioned  should  be  settled  by  her  executors.  I do 
not  think  that  makes  any  difference  in  the  construction  of 
her  will,  or  that  it  has  any  application  in  the  construction 
of  the  testator’s  will,  so  far  as  affects  the  question  before 
us.  The  testator  has  referred  to  the  division  to  be  made  by 
Allan,  and,  as  he  says,  as  appears  by  her  last  will.  Now 
did  the  testator  understand  that  a legal  division  had  in  fact 
been  made  by  the  will,  as  they  say  is  the  way  the  will 
would  be  construed  in  Lower  Canada  ? If  so,  then  it  was 
absurd,  if  he  knew  that  to  be  so,  to  annex  any  such  condi- 
tion to  his  devise  to  Allan  having  the  effect  of  dives  ting  the 
estate.  Then  did  he  mean  the  division  to  be  in  the  way  I 
think  Mrs.  Macdonell’s  will  should  be  legally  construed  ? 
If  so,  the  power  of  appointment  to  the  sisters  and  brother 
would  take  effect  after  Allan’s  life  estate  was  exhausted,  and 
in  that  case  Allan  must  in  the  mean  time  take  the  land  in 
question,  and  the  forfeiture  would  only  arise  when  he  failed 
to  fulfil  the  power  given  to  him  in  the  mother’s  will.  The 
testator  could  not  have  meant  that,  for  the  whole  will  and 
codicil  is  inconsistent  with  that  view.  By  the  will  he  gave 
lot  37  to  his  son  John,  lot  32  to  the  plaintiff,  and  lot  31  to 
James,  providing,  however,  that  John  might  elect  to  take 
lot  32,  in  which  case  the  plaintiff  was  to  have  lot  37.  Lot 
37  is  the  land  in  question.  By  the  codicil  the  testator 
changes  the  whole  disposition,  and  gives  lot  37  to  Allan,  lot 
32  to  John,  and  lot  31  he  divides  equally  between  the  plain- 
tiff and  James.  I cannot  bring  my  mind  to  think  the  testa- 
tor intended  the  whole  disposition  made  by  the  codicil  to 
become  void  after  the  exhaustion  of  Allan’s  life  estate  in  his 
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mother’s  property,  and  on  his  not  making  any  division  of  it 
among  the  sisters  and  brothers.  The  testator  says  that  if 
Allan  does  not  divide  or  give  over  in  full  the  Montreal  pro- 
perty, then  the  codicil  was  to  be  null  and  void.  The  whole 
disposition  to  all  the  brothers  would  become  disarranged, 
and  if  the  estates  which  they  all  took  (for  the  reading  of 
the  codicil  is  so)  were  to  depend  upon  the  performance  of 
such  a condition  b}7  Allan,  the  whole  would  or  might  be 
thrown  into  inextricable  confusion. 

We  must,  in  my  opinion,  therefore  look  for  some  other 
solution  than  either  of  those  pointed  at,  as  to  what  the  tes- 
tator meant  when  he  annexed  a condition  to  Allan  and  the 
other  brothers  taking  an  estate  in  the  different  lots  specified, 
that  it  should  depend  upon  Allan  performing  his  mother’s 
will.  If  he  meant  that  Allan  was  to  divide  the  Montreal 
property  presently  upon  taking  the  property  devised  under 
the  testator’s  will,  it  would  be  a condition  precedent,  but  he 
has  not  said  so,  for  he  refers  to  the  mother’s  will  as  being 
the  guide  for  Allan.  The  proposition  the  plaintiff  contends 
for  is  the  only  alternative,  namely,  that  there  was  an  election 
to  be  exercised  by  Allan,  and  he  contends  that  he  did  exer- 
cise it.  I,  however,  fail  to  see,  taking  these  two  wills  toge- 
ther, that  the  doctrine  of  election  has  anything  whatever  to 
do  with  the  case.  Under  the  mother’s  will  there  clearly  is 
no  election.  Allan,  under  that,  either  took  an  estate  for 
life,  or  an  estate  in  fee  upon  trust,  or  a fee  simple  condi- 
tional, or,  as  contended  was  the  law  of  Lower  Canada,  the 
whole  of  those  named  took  a joint  present  interest,  and  in 
either  of  these  cases  the  devise  was  a fixed  settled  one,  not 
creating  any  election  to  be  exercised.  Certainly  no  case  of 
election  is  provided  for  in  the  testator’s  will,  for  he  makes 
his  disposition  to  depend  upon  something  which  was  proba- 
bly intended  for  a condition,  but  what  that  condition  was  I 
must  say  I cannot  discover. 

If  I was  satisfied  that  the  true  construction  of  Mrs.  Mac- 
donell’s  will  was  that  the  five  daughters  and  the  two  bro- 
thers took  an  estate  as  joint  tenants  or  tenants  in  common, 
I think  there  would  be  an  end  of  the  plaintiff’s  case,  for 
then  I should  look  upon  the  condition  annexed  by  the  testa- 
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tor  as  already  performed  by  operation  of  law,  and  therefore 
it  would  be  idle  to  consider  a matter  stated  by  the  testator 
having  the  same  operation.  But  if  we  take  the  will  of  the 
mother  to  mean  that  Allan  either  had  a life  estate,  with 
power  to  give  the  property  afterwards  to  the  particular  per- 
sons named,  or  that  he  took  any  other  estate,  either  in 
trust  or  conditional,  then  it  appears  to  me  the  condition 
annexed  by  the  testator  was  insensible  and  inconsistent  with 
his  will,  and  should  therefore  as  such  be  rejected,  in  order 
that  we  may  give  effect  to  the  will. 

It  is  not  Allan’s  estate  in  lot  37  alone  which  would  be 
liable  to  be  defeated;  but  the  estate  of  all  the  other  brothers 
are  involved.  The  lot  37  was  devised  to  Allan  upon  ano- 
ther condition  which  is  not  in  question,  and  he  it  seems  took 
the  devise.  The  other  lots  devised  to  the  other  brothers 
were  dependent  upon  Allan  taking  lot  37.  That  is  quite 
plain.  And  then  the  testator  says  that  if  Allan  should  not 
divide,  as  was  his  mother's  intention , the  codicil  shall  be 
made  null  and  void,  and  the  whole  is  made  dependent  upon 
Allan  doing  so. 

The  mother’s  intention  must  be  gathered  from  her  will,  of 
course,  and  then,  when  we  read  that,  we  see  that  the  clause 
which  the  testator  has  inserted  in  his  will  is  an  insensible 
condition,  and  impossible  to  be  carried  out.  The  last  pro- 
vision in  the  codicil,  just  before  the  condition,  I think  proves 
that  to  be  so  beyond  question.  That  provision  is,  that  the 
one  brother  may  change  or  sell  to  the  other,  with  consent  of 
the  major  part  of  the  executors,  but  not  out  of  the  family. 
I do  not  mean  to  say  that  this  provision  would  operate 
restrictively,  or  that  it  could  control  any  of  the  devises 
already  made,  but  it  serves,  I think,  to  shew  that  the  testa- 
tor never  meant  that  he  had  annexed  a condition  by  what 
follows  it,  the  performance  of  which  was  impossible.  If  the 
brothers  might  sell  what  was  devised  to  them,  it  would  be 
altogether  inconsistent  with  the  notion  that  they  took  an 
estate  upon  condition,  and  subject  to  Allan’s  performing  his 
mother’s  will. 

I should  rather  think,  upon  the  whole,  what  the  testator 
most  probably  meant  was,  that  in  case  Allan  took  holy 
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orders,  in  which  case  he  would  not  take  lot  37  at  all,  then 
the  whole  codicil  should  be  void,  and  in  that  case  the  will 
itself  would  stand ; but  that  if  he  did  not  take  holy  orders, 
and  so  would  take  lot  37,  he  meant  to  enjoin  upon  him 
nevertheless  that  he  should  perform  and  carry  out  his 
mother’s  will ; but  the  language  is  not  so  expressed  as  we 
can  say  he  meant  that.  And  if  he  did  mean  this,  then  that 
would  seem  to  imply  that  the  sisters  and  brother  named  in 
the  mother’s  will  would  take  an  interest  in  the  Montreal 
property  at  the  time  he  would  take  under  the  testator’s  will. 
Mrs.  Macdonell  had  died  years  before  the  testator  made  his 
will,  and  whatever  interest  passed  to  the  parties  had  become 
vested.  It  seems  to  me  under  any  view  of  the  case  impos- 
sible to  define  what  the  testator  did  mean  by  the  condition, 
and  for  that  reason  I think  it  must  be  discarded. 

For  these  reasons  I think  the  postea  should  go  to  the 
defendant. 

McLean,  J. — This  case  came  on  to  be  tried  before  me  at 
the  last  spring  assizes  at  Cornwall,  and  I then  hesitated  to 
try  it,  on  account  of  the  relationship  between  me  and  the 
parties  on  both  sides  ; but  I consented  to  proceed  with  it,  as 
the  delay  would  be  attended  with  great  inconvenience  and 
expense,  witnesses  being  in  attendance  from  New  York  and 
Montreal,  and  I reserved  for  the  consideration  of  the  court 
the  questions  of  law  arising  in  the  case. 

I did  not  intend  to  take  any  part  in  deciding  these  ques- 
tions, but  my  brothers  entertaining  different  views,  and  con- 
sidering it  desirable  that  litigation  should  be  brought  to  a 
close  as  soon  as  possible,  and  having  at  the  trial  formed  an 
opinion  in  favour  of  the  plaintiff,  which  opinion  I still  en- 
tertain, I think  it  will  be  for  the  interest  of  all  parties  that 
I should  join  in  the  judgment,  so  that  there  may  be  an 
appeal  if  thought  desirable.  I,  therefore,  under  these  cir- 
cumstances, concur  in  the  judgment  as  given  by  his  lordship 
the  Chief  Justice,  in  favour  of  the  plaintiff. 

J udgment  for  the  plaintiff — Burns,  J.,  dissenting. 
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Fraser  v.  Mattice  and  Broeffle. 

Sale  for  taxes — Ejectment  by  purchaser — Evidence  of  distress — Description  of 
land  in  sheriff's  deed. 

In  ejectment  brought  upon  a sheriff’s  deeds  for  taxes,  the  plaintiff  shewed 
that  the  lot  was  wholly  in  a wild  state,  with  no  one  living  on  it,  and  that 
an  inspection  had  been  made  to  ascertain  if  there  was  any  distress,  but 
none  was  found.  The  defendant  proved  that  certain  persons  were  then  in 
the  habit  of  making  sugar  upon  the  rear  of  the  lot,  and  used  to  leave  there 
two  kettles  and  their  sap  troughs,  which  might  have  been  worth  the  sum 
due.  The  jury  having  found  for  defendant. 

Held , that  such  evidence  should  not  have  been  allowed  to  invalidate  the  sale, 
and  a new  trial  was  granted  without  costs. 

Defendants  claimed  under  two  deeds  from  the  sheriff,  made  upon  different 
sales.  One  described  the  land  as  thirty  acres  of  the  lot,  “to  be  measured 
according  to  the  statute  in  that  case  made  and  provided,”  the  other  as 
“ twenty-five  acres”  of  the  lot,  giving  no  further  description. 

Held,  that  the  first  deed  was  sufficient,  the  second  not. 

Ejectment  for  lot  15,  in  the  7th  concession  of  Osna- 
bruck. 

The  defendant  Mattice  claimed  the  west  half  of  the  lot, 
and  the  defendant  Broeffle  claimed  other  55  acres  of  the  lot, 
under  a sale  by  the  sheriff  for  taxes. 

The  question  at  the  trial  was  whether  there  was  or  was  not 
proof  of  there  having  been  sufficient  distress  upon  the  pre- 
mises while  the  warrant  to  levy  was  in  the  sheriff’s  hands, 
out  of  which  the  sum  to  be  levied  for  taxes  might  have 
been  made. 

The  learned  judge  thought  the  evidence  did  not  shew  that 
there  was  such  distress,  and  that  the  title  of  the  defendant 
under  the  sale  for  taxes  could  not  on  that  ground  be  held  to 
be  invalid,  but  the  jury  found  otherwise,  and  a verdict  was 
rendered  for  the  plaintiff  against  both  defendants. 

There  was  also  an  objection  taken  by  the  plaintiff  to  the 
validity  of  the  sheriff’s  deeds  given  upon  the  sales  for  taxes. 
It  was  contended  that  they  were  so  vague  and  uncertain  as 
to  the  land  sold,  that  it  could  not  be  held  that  any  land 
passed  by  the  hi. 

The  sheriff’s  deed  to  Broeffle,  made  on  the  4th  of  March, 
1841,  conveyed  to  him  “ thirty  acres  of  lot  number  15,  in  the 
7th  concession  of  the  township  of  Osnabruck,  to  be  measured 
according  to  the  statute  in  that  case  made  and  provided.” 
The  sheriff’s  deed  to  Alexander  McDougall,  who  conveyed 
afterwards  to  the  defendant  Broeffle,  was  made  on  the  15th  of 
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August,  1851,  on  a sale  for  taxes  made  in  1846  or  1847.  It 
described  the  land  thus,  “ All  that  plot,  piece  or  parcel  of 
land,  or  ground,  situate,  &c.,  in  the  township  of  Osnabruck, 
in  the  county  of  Stormont,  and  composed  of  twenty-five 
acres  of  lot  number  15,  in  the  7th  concession  of  the  said 
township  of  Osnabruck.” 

Richards , Q.  C.,  moved  for  a new  trial  on  the  law  and 
evidence,  citing  Doe  Haverson  v.  Franks,  2 C.  & K.  678; 
Doe  Smelt  v.  Fuchau,  15  East  286. 

G.  Robinson  shewed  cause,  and  cited  Doe  Powell  v.  Ro- 
rison,  2 U.  C.  R.  201  ; Doe  Powell  v.  Craig,  ib.  208 ; Snyder 
v.  Proudfoot,  15  U.  C.  R.  540 ; McCollum  v.  Wilson,  17  U. 
C.  R.  577 ; Foley  v.  Moodie,  16  U.  C.  R.  254 ; Cummings  v. 
McLachlan,  16  U.  C.  R.  628  ; 6 Geo.  IV.,  ch.  7,  sec.  13 ; 7 
W.  IV.,  ch.  19,  secs.  2,  5 ; 13  & 14  Vic.,  ch.  67,  secs.  53,  57. 

The  facts  of  the  case  are  stated  in  the  judgment. 


Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  evidence  of  distress  upon  the  land  was  in  our  opinion, 
not  such  as  should  have  led  the  jury  to  regard  the  sales  as 
invalid.  The  lot  was  wholly  in  a wild  state,  no  one  living  on 
it,  and  none  of  it  cleared.  It  was  proved  to  have  been  regu- 
larly inspected  for  the  purpose  of  ascertaining  whether 
there  was  anything  on  the  lot  that  could  be  seized,  and  the 
person  who  made  that  inspection  for  the  sheriff*  swore  there 
was  not  any  thing. 

All  that  is  pretended  on  the  part  of  the  defendants  is,  that 
at  that  time  there  were  two  or  three  persons  who  were  in 
the  habit  of  going  upon  the  back  part  of  the  lot  and  mak- 
ing sugar  there  : that  they  had  sap  troughs  which  they  used 
to  leave  on  the  land,  and  two  sugar  kettles,  which  they  also 
used  to  leave  in  the  woods,  sometimes  removing  them  if  they 
wanted  them  for  other  uses,  and  afterwards  taking  them 
back  again. 

This  evidence  was  not  satisfactory  even  to  the  extent  to 
which  it  went,  and  the  value  set  on  the  two  kettles  would 
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hardly  shew  them  to  have  been  worth  as  much  as  the  whole 
amount  to  be  levied,  though  perhaps  they  might  be  worth 
very  nearly  as  much.  The  defendant’s  title  ought  not  to 
have  been  held  invalid,  and  at  this  distance  of  time,  by  the 
inability  of  the  purchasers  at  sheriff’s  sale  to  repel  evidence 
of  that  description.  An  unoccupied  and  unimproved  lot 
would  be  assumed  to  contain  nothing  on  it  that  could  be 
distrained,  and  no  person  would  think  of  penetrating  into 
all  parts  of  it  to  see  whether  3ome  person  not  living  upon  it 
might  not  have  concealel  among  the  bushes  or  in  the 
swamps  something  that  might  be  seized.  If  such  a ground 
of  defeating  a sale  for  taxes  were  sustained,  it  would  be  easy 
for  any  person  to  have  kept  himself  always  in  a position  to 
reclaim  his  land  by  shewing  that  he  had  some  chattel  con- 
cealed in  the  woods  which  would  have  been  sufficient  to 
have  produced  the  amount  of  tax  if  the  sheriff’s  officer 
could  have  found  it.  The  law,  however,  has  been  lately  so 
altered,  though  not  in  time  to  affect  this  case,  as  to  protect 
purchasers  at  sales  for  taxes  from  having  their  titles  im- 
peached, even  by  clear  proof  that  there  was  distress  upon 
the  land  which  was  notoriously  open  to  view.  It  has  been 
thought  better  not  to  allow  that  circumstance  to  affect  the 
title,  but  to  give  instead  a remedy  against  the  sheriff,  if  he 
sells  the  land  without  necessity. 

The  plaintiff,  however  has  objected  upon  another  ground, 
to  the  title  of  the  defendants' under  the  respective  deeds 
from  the  sheriff.  It  is  contended  that  each  deed  being  only 
for  a portion  of  the  lot  number  15,  it  is  not  sufficiently  cer- 
tain upon  the  face  of  the  deeds  what  land  each  is  to  cover. 

The  deed  made  to  Broeffle  in  1841,  was  for  thirty  acres 
of  the  lot,  to  be  measured  according  to  the  statute.  That 
we  think,  under  the  fair  construction  to  be  given  to  the 
deed,  must  be  taken  to  mean  thirty  acres  taken  according 
to  the  method  directed  by  6 Geo.  IV.,  ch.  7,  sec.  13,  for  that 
the  sheriff  had  not  exercised  the  direction  given  to  him  by 
the  subsequent  act  7 W.  IV.  ch.  19,  sec.  5,  by  laying  out  the 
thirty  acres  in  any  other  manner. 

The  description  in  McDougall’s  deed  is  more  difficult  to 
deal  with,  for  it  conveys  merely  twenty-five  acres  of  lot 
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number  15,  not  describing  in  any  manner  which  twenty-five 
acres.  That  deed  was  made  in  1851,  under  a sale  for  taxes 
made  in  1846.  The  statute  13  & 14  Vic.,  ch.  67,  secs.  53 
57,  therefore  do  not  apply  in  this  case,  further  than  to  shew 
the  intention  of  the  legislature  expressed  before  this  deed 
was  given,  that  the  land  sold  by  the  sheriff  for  taxes  should 
be  so  described  in  his  deed  to  be  afterwards  given  as  to 
shew  clearly  what  land  he  had  sold  and  was  conveying. 

We  cannot  hold,  we  think,  that  the  description  in  this 
deed  gives  us  any  information,  for  in  that  the  sheriff  has 
not,  as  in  the  other  deed,  stated  that  he  sold  twenty-five 
acres  to  be  taken  out  of  the  lot  according  to  the  general 
direction  of  the  statute,  nor  does  he  state  in  any  way  what 
land  he  sold. 

It  has  been  argued  that  the  sheriff,  having  given  no  inti- 
mation of  any  other  method  of  measurement  than  that 
prescribed  by  6 Geo.  IV.,  ch.  7,  we  may  infer  that  he  did 
sell  twenty-five  acres  to  be  so  measured.  But  we  think  he 
should  at  least  have  said  so,  and  that  to  hold  this  deed  to 
be  sufficient  would  be  to  countenance  too  great  a degree  of 
irregularity,  and  would  be  contrary  to  the  policy  of  the  law, 
and  the  evident  intention  of  the  legislature,  and  would  lead 
to  inconvenient  consequences,  for  the  inference  that  the 
sheriff  did  sell  land  according  to  a figure  corresponding  with 
the  proportions  of  the  whole  lot  might  turn  out  to  be  con- 
trary to  the  fact,  and  might  operate  most  unjustly.  And 
we  do  not  think  we  could  apply  the  principle  of  election  to 
such  cases,  for  here  we  have  statutes  which  direct  that  it 
shall  be  known  at  the  time  of  the  sale  what  has  been  dis- 
posed of,  and  the  purchaser  could  not  be  allowed  to  choose 
any  other  part. 

We  think  the  defendants’  rule  for  a new  trial  must  be 
made  absolute  without  costs,  unless  the  plaintiff  will  assent 
to  have  the  verdict  so  entered  as  to  exclude  the  tract  of 
twenty-five  acres  last  sold  by  the  sheriff. 
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Darling  and  Daniels  v.  McIntyre,  Sheriff. 

Assignment-^- 22  Vie.,  ch.  96,  sec.  19. 

An  assignment  for  the  benefit  of  such  creditors  as  should  execute  it  within 

thirty  days,  <*nd  agree  to  release  the  assignor. 

Held,  void  under  the  22  Vic.,  ch.  96,  sec.  19. 

Action  for  falsely  returning  to  a fi.  fa.  from  the  county 
court  against  one  C.  T.  Leclaire,  at  the  suit  of  these  plain- 
tiffs, that  the  said  Leclaire  had  no  goods,  averring  that  there 
were  goods  sufficient,  but  that  the  defendant  neglected  and 
refused  to  seize  them. 

Pleas. — 1.  Not  guilty.  2.  That  the  debtor  had  no  goods 
of  which  defendant  had  notice,  whereof  defendant  could  have 
made  the  debt,  &c. 

At  the  trial  at  Cornwall,  before  Richards , J.,  it  appeared 
that  on  the  7th  of  January,  1859,  Charles  T.  Leclaire  made 
an  assignment  under  seal  of  all  his  estates,  goods  and  effects, 
to  William  S.  Macfarlane  and  James  Schreiber,  of  Montreal, 
merchants,  in  trust  to  sell  the  same,  and  divide  the  proceeds 
rateably  among  such  of  his  creditors  as  should  execute  the 
assignment  within  thirty  days,  and  should  agree  to  release 
the  said  Leclaire  from  all  further  payments,  in  consideration 
of  the  assignment.  Any  surplus  above  what  might  be 
required  for  paying  all  charges  of  the  trust,  and  satisfying 
the  debts  in  full  of  such  creditors  as  should  execute  within 
thirty  days,  was  to  be  paid  over  to  Leclaire.  No  provision 
was  contained  in  the  deed  for  giving  notice  of  the  intended 
assignment  to  any  creditor : but  it  was  proved  that  these 
plaintiffs  did  know  of  the  assignment,  and  declined  to  become 
parties  to  it. 

The  trustees,  in  February,  soon  after  taking  the  assign- 
ment, sold  out  all  that  had  been  assigned  to  Leclaire’s 
father,  for  as  much  as  would  pay  5s.  in  the  pound  to  the 
executing  creditors  upon  their  debts,  taking  his  estimate  of 
the  value  of  the  property  assigned. 

The  father,  who  was  a farmer  living  some  miles  off  in  the 
country,  attended  afterwards  occasionally  in  the  shop,  but 
the  son  was  there  as  before,  though  said  to  be  acting  as  clerk. 
The  father,  according  to  the  evidence,  made  some  purchases 
of  other  goods,  and  mixed  them  with  those  that  had  been 
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assigned  to  him  by  the  assignees  before  the  -writ  came  to 
the  sheriff ; but  it  appeared  not  to  be  doubtful  upon  the 
evidence  that  there  were  more  than  enough  of  the  goods 
left  which  had  belonged  to  his  son,  the  execution  debtor,  to 
satisfy  the  plaintiff’s  debt. 

It  was  contended  that  the  plaintiff  was  entitled  to  recover 
on  the  ground  that  the  assignment  by  Leclaire  for  the  ben- 
efit of  his  creditors,  to  which  the  sheriff  gave  way,  was  void 
as  against  the  plaintiffs. 

1.  Because  it  contained  a resulting  trust  in  favour  of  the 
debtor,  the  surplus  of  the  proceeds  of  the  goods  being  to  be 
returned  to  him. 

2.  Because  those  creditors  only  were  to  be  allowed  to 
share  who  should  come  in  within  thirty  days,  and  should 
give  a discharge  to  the  debtor  in  full. 

3.  Because  the  estate  assigned  was  shewn  to  be  worth 
£2010,  while  the  creditors  who  came  in  at  5s.  in  the  pound 
would  receive  only  £251. 

1.  Because  the  assignment  was  within  the  prohibition  in 
the  22  Vic.,  ch.  96,  sec.  19. 

Leave  was  reserved  to  move  to  enter  a verdict  for  the 
plaintiff;  and  the  jury  found  for  defendant. 

Harrison  obtained  a rule  nisi  to  enter  a verdict  for  the 
plaintiff  for  £58  10s.  lid.,  pursuant  to  leave  reserved.  He 
cited  Burritt  v.  Robertson,  18  U.  C.  It.  555;  Maulson  v. 
Peck,  18  U.  C.  R.  113  i;  Halsey  v.  Whitney,  4 Mason  206 ; 
Seaving  v.  Brinkerhoff,  5 Johns.  C.  C.  329. 

Richards , Q.  C.,  shewed  cause,  and  cited  Harland  v, 
Binks,  15  Q.  B.  713  ; More  wood  v.  South  Yorkshire  R.  W. 
Oo.,  3 H.  & N.  798. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  goods  which  Leclaire  the 
younger  assigned  to  Macfarlane  and  Shreiber  by  the  instru- 
ment given  in  evidence,  did  not  pass  to  the  assignees,  for 
the  assignment  came  within  the  prohibition  contained  in 
the  19th  clause  of  22  Vic.,  ch.  96,  and,  as  I think,  within  both 
of  the  prohibitions  contained  in  that  clause. 
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The  terms  of  the  assignment  excluded  all  creditors  from 
participating  who  would  not  agree  to  release  young  Leclaire 
in  full,  and  it  cannot  be  said  that  it  was  made  for  the  pur- 
pose of  paying  all  the  creditors  of  the  debtor  all  their  just 
debts. 

The  circumstances  are  themselves  certainly  suspicious,  and 
we  cannot  say  that  the  evidence  shews  such  a change  of  pos- 
session as  dispensed  with  the  necessity  of  filiug  the  deed. 

The  defendant  has  relied  on  the  case  of  Morewood  v.  The 
South  Yorkshire  R.  W.  Co.,  (3  H.  & N.  798).  That  turned 
upon  the  effect  of  the  statute  13  Eliz.,  ch.  5,  in  rendering 
assignments  void  which  are  made  to  defeat  or  delay  creditors. 
The  6th  section  of  that  act  saves  the  interests  of  persons  who 
after  the  assignment  purchase  from  the  assignee  bona  fide 
and  for  good  consideration.  Our  statute,  22  Vic.,  ch.  96, 
containsno  such  saving, and  if  it  should  be  held  notwithstand- 
ing that  such  purchasers  from  the  assignee  can  be  protected 
against  the  operation  of  the  statute,  which  enacts  that  assign- 
ments made  contrary  to  that  act,  shall  be  deemed  and  taken 
to  be  absolutely  null  and  void  as  against  the  creditors  of  the 
person  making  the  assignment,  we  must  say  we  could  not 
upon  the  evidence  given  in  this  case  regard  Leclaire,  the 
father  of  the  debtor,  as  a bona  fide  purchaser  for  value. 
That,  however,  it  was  perhaps  not  intended  that  we  should 
pronounce  upon. 

We  make  the  rule  absolute  to  enter  a verdict  for  the 
plaintiff  for  £58  10s.  lid. 

Rule  absolute. 


Gurney  et  al.  v.  James. 

Lien  on  chattels  for  work — Assignment  thereof— Chattel  Mortgage  Act. 

One  Robins  had  agreed  to  make  for  Ruthven,  the  execution  debtor,  an  iron 
fen  e,  for  which  Ruthven  furnished  him  with  the  iron,  and  paid  a certain 
sum  on  account  of  the  work.  Being  unable  to  pay  the  balance,  G.  ad- 
vanced the  money,  taking  Ruthven’s  note,  and  the  fence,  which  was  then 
in  Robins’  yard,  was  delivered  by  Ruthven  to  him  to  hold  for  G.  until 
payment  of  the  note,  but  there  was  no  written  assignment.  When  the 
note  fell  due  Ruthven  authorised  G.  to  sell  the  fence,  but  it  remained  until 
it  was  seized  under  an  execution  against  Ruthven. 

Held,  that  the  execution  could  not  prevail  against  G.’s  claim. 

This  was  an  interpleader  issue  to  try  whether  a quantity 
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-of  iron  rails  for  fence  was  or  was  not  the  property  of  the 
plaintiffs,  at  the  time  that  a writ  of  fieri  facias  against  the 
.goods  of  one  Ruthven,  at  the  suit  of  James,  the  defendant  in 
this  issue,  was  put  into  the  hands  of  the  sheriff. 

At  the  trial  at  Hamilton,  before  Robinson,  C.  J.,  Ruthven, 
the  defendant  in  the  fi.  fa.,  had  bargained  with  one  Robins 
to  make  for  him  about  260  feet  of  iron  railing  for  a fence, 
paying  $640  for  the  iron  to  some  other  party,  and  leaving 
it  with  Robins  to  make  up. 

When  the  fence  was  finished  Robins  had  a charge  against 
Ruthven  of  $145  for  making  it,  and  pressed  for  the  money  ; 
but  Ruthven,  although,  as  he  swore  upon  the  trial,  abundant- 
ly solvent  in  point  of  property,  was  not  able  at  the  time  to 
pay  for  it,  and  applied  to  these  plaintiffs,  Messrs.  Gurney  & 
Carpenter,  to  advance  the  money  to  Robins  for  him,  which 
they  consented  to  do,  upon  condition  that  the  fence,  which 
had  never  been  out  of  Robins’  possession,  nor  off  his 
premises,  should  be  transferred  and  delivered  to  them,  and 
that  Robins  should  hold  it  for  them  until  they  should  be 
repaid  their  money  by  Ruthven,  whose  promissory  note  they 
took  for  the  amount. 

This  transaction  took  place  on  the  16th  of  April,  1858. 

Ruthven  made  a formal  delivery  of  the  fence  to  Messrs. 
Gurney  & Carpenter,  in  Robins’  yard,  and  desired  Robins 
to  hold  it  for  them  until  he  should  repay  them  the  money 
lent. 

The  fence  was  painted  in  the  meantime  to  save  it  from 
rust. 

Ruthven  swore  that  no  written  assignment  or  mortgage  of 
the  fence  was  made,  but  that  the  transaction  was  real  and  bona 
fide,  and  that  there  was  no  judgment  then  against  him. 

In  February,  1859,  Ruthven  not  having  paid  his  note, 
and  the  fence  remaining  on  Robins’  premises,  Robins  was 
directed  to  sell  it ; but  before  it  was  sold  the  defendant’s 
execution  against  Ruthven  came  to  the  sheriff,  and  he  seized 
the  fence  as  being  still  the  property  of  Ruthven. 

Robins  was  examined  as  a witness,  and  fully  confirmed 
Ruthven’s  account  of  the  transaction.  He  stated  that  it  was 
two  years  ago  since  he  began  to  make  the  fence,  and  that  it 
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had  never  been  out  of  his  possession  : that  the  plaintiffs, 
Gurney  & Co.,  paid  him  his  bill  against  Ruthven  ; that 
Ruthven  agreed  in  his  presence  to  give  them  the  fence  in 
security ; and  that  by  Ruthven’s  sanction  he  held  it  from 
that  time  for  the  plaintiffs. 

The  learned  Chief  Justice  held  that  the  chattel  mortgage 
act  did  not  apply  to  the  goods  under  the  facts  proved,  for 
that  in  effect  the  plaintiffs  had  bought  Robins’  lien  upon  the 
fence,  which  never  had  been  in- Ruthven 's  possession,  and 
was  not  in  fact  his  ; but  he  reserved  leave  to  the  defendant 
to  move  to  have  a verdict  entered  in  his  favour. 

McKelcan  obtained  a rule  nisi  to  enter  a verdict  for 
defendant  pursuant  to  leave  reserved,  on  the  ground  that 
there  was  no  actual  and  continued  change  of  possession  of 
the  goods  claimed  at  and  after  the  time  that  Ruthven,  as  the 
defendants  alleged,  assigned  the  iron  railing  to  them,  nor  any 
bill  of  sale  filed  with  the  county  clerk,  pursuant  to  the  stat- 
ute. He  cited  McLeod  v.  Hamilton,  15  U.  C.  R.  111. 

Burton  shewed  cause,  and  cited  Harris  v.  The  Commercial 
Bank,  16  U.  C.  R.  437. 

Robinson,  C.  J. — My  brothers  agree  in  the  view  of  the 
case  taken  by  me  at  the  trial,  and  are  of  opinion  that  the 
rule  for  entering  a verdict  for  the  defendant,  upon  the  leave 
reserved,  should  be  discharged. 

The  chattel  mortgage  act  does  not,  we  think,  apply  to  such 
a case,  for  Ruthven  had  never  the  property  in  his  possession, 
nor  had  he  a right  to  possess  it  till  he  had  paid  or  tendered 
Robins  the  amount  of  his  charge  for  making  it. 

No  creditor  of  Ruthven  had  reason  to  imagine  from 
appearances  that  the  property  belonged  to  him.  Robins  had 
a right  to  detain  it,  as  against  Ruthven,  and  having  that 
right  he  agreed,  with  the  consent  of  Ruthven  and  of  these 
plaintiffs,  to  hold  it  until  Ruthven  should  by  repaying  the 
money  advanced  entitle  himself  to  the  article. 

In  the  meantime  the  execution  came,  but  the  plaintiffs  in 
the  execution  could  not  insist  upon  that  being  seized  as 
Ruthven’s  property  which  Ruthven  was  not  at  that  time,  and 
never  had  been,  entitled  to  take  possession  of  as  his  own. 
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McLean,  J. — At  the  time  of  the  delivery  of  possession  to 
Robins  to  hold  for  the  plaintiff,  there  were  no  executions,  at 
least  none  were  shewn  to  exist,  which  could  affect  the  pro- 
perty, and  the  plaintiffs  being  put  in  possession,  and  holding 
thereafter  by  their  agent,  Robins,  were  not  under  any  neces- 
sity of  taking  an  assignment  in  writing,  or  of  registering 
such  an  assignment.  Ruthven,  after  the  delivery  to  Robins 
for  the  plaintiffs,  could  not  have  taken  the  fence  out  of 
Robins’  possession  without  the  authority  of  the  plaintiffs, 
and  if  he  had  done  so,  the  plaintiffs  could  have  recovered  it 
from  him.  It  is  not  probable  that  a fence  which  cost  so 
large  a sum  was  intended  to  be  absolutely  assigned  to  the 
plaintiff  for  any  other  purpose  but  to  sell,  in  order  that  they 
might  realize  their  own  money,  but  while  they  held  it  for 
that  purpose  no  person  had  a right  to  deprive  them  of  it. 
If  the  defendant,  instead  of  seizing  the  fence  as  the  property 
of  Ruthven,  had  sold  his  equity  of  redemption,  he  would 
probably  have  been  justified  in  so  doing,  because  there  can 
be  no  doubt  that  the  delivery  to  Robins  for  the  plaintiffs 
was,  in  the  first  instance,  as  a security  for  the  amount  of 
the  plaintiff’s  advance.  Afterwards,  on  the  1st  of  February, 
1859,  the  plaintiffs  were  authorised  in  writing  to  sell  the 
fence.  The  very  fact  of  giving  such  authority  shews  that 
the  fence  was  not  regarded  otherwise  than  as  a security  up 
to  that  time ; then  the  giving  of  such  authority  could  not 
change  the  nature  of  the  plaintiffs’  claim  ; it  could  only  fa- 
cilitate the  plaintiffs’  recovery  of  the  amount  due  to  them. 

Upon  the  evidence,  however,  I think  the  verdict  is  cor- 
rect, and  that  the  fence  was  in  fact  the  property  of  the 
plaintiffs  as  against  the  defendant,  at  the  time  of  its  seizure. 


Rule  discharged. 


Burns,  J.,  concurred. 
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Crapper  y.  Paterson  et  al. 

Interpleader — Evidence — Assignment — Provision  for  release , and  for  carrying 

on  the  business. 

On  an  interpleader  issue  to  try  the  title  to  certain  goods  seized,  the  plaintiff 
claimed  all,  asserting  that  he  had  derived  some  by  purchase  from  the 
assignee  of  the  execution  debtor,  and  others  by  subsequent  purchase 
from  third  parties.  The  assignment  being  invalid  : Held , that  it  was 
necessary  for  him  to  shew  what  goods  he  was  entitled  to  without  it,  and 
on  his  failure  to  do  this  that  the  jury  were  rightly  directed  to  find  for 
defendants. 

An  assignment  made  before  the  22  Vic.,  ch.  96,  in  favour  of  those  credi- 
tors only  who  should  execute  within  a certain  time  and  release  the 
debtor,  Held>  void. 

It  contained  also  a provision  tl  at  the  assignee  might  carry  on  the  business 
for  the  benefit  of  the  creditors  executing,  and  employ  the  debtor  to 
manage  it,  at  such  salary  as  might  be  agreed  on,  and  might  supply  goods 
to  keep  up  the  stock,  and  for  the  more  beneficial  management  of  the 
business  for  the  interests  of  the  creditors,  and  pay  for  the  goods  as  sup- 
plied out  of  the  trust  estate. 

Qucere , whether  this  would  make  the  executing  creditors  partners  in  the 
business. 

Appeal  from  the  county  court  of  York  and  Peel. 

This  was  an  interpleader  issue,  to  try  whether  certain 
goods  seized  under  a fi.fa.  delivered  to  the  sheriff  on  the 
17th  of  November,  1858,  at  the  suit  of  John  and  Charles 
Paterson  against  J.  S.  Dennis  and  James  Crapper,  were  at 
the  time  of  the  delivery  of  the  said  writ  to  the  sheriff,  or  at 
any  time  during  the  currency  thereof,  the  property  of  Ben- 
jamin Crapper  (the  plaintiff  in  the  issue)  as  against  the  said 
John  and  Charles  Paterson. 

The  plaintiff  claimed  under  a purchase  from  one  J.  G. 
Beard,  the  assignee  of  the  execution  debtor,  James  Crapper, 
who  was  the  only  witness  examined  at  the  trial  for  the 
plaintiff.  His  evidence  was  as  follows  : — 

“ I was  a plumber  and  gas-fitter.  I made  the  assign- 
ment produced,  to  J.  G.  Beard,  on  the  8th  of  December, 
1857.  I owed  Beard  for  arrears  of  rent  and  for  moneys 
advanced.  After  the  assignment  was  made  Beard  carried 
on  the  business,  and  employed  me  until  the  16th  of  April, 
1859,  when  he  assigned  to  Benjamin  Crapper,  the  plaintiff. 
Materials  were  got  that  were  necessary  to  finish  the  work. 
1 am  working  with  the  plaintiff,  and  am  employed  by  him. 
Of  old  stock  included  in  the  assignment  to  Beard  what 
there  is  I cannot  tell.  The  furniture  is  now  just  as  it  was. 
Schreiber’s  claim  was  for  an  endorsation  of  £100,  Lewis’ 
was  for  £250  for  goods  furnished,  Anderson  is  for  £78  for 
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money  lent.  They  all  concurred  with  Beard  in  the  sale  to 
the  plaintiff.  I am  a journeyman  only  at  $10  per  week. 
I have  no  interest.  The  plaintiff  was  a mechanic;  but  when 
he  came  to  this  country  he  went  to  farming.  The  plaintiff 
has  purchased  goods  to  a considerable  amount  himself. 
Since  he  purchased  from  Beard,  all  the  goods  in  the  store 
were  seized. 

Cross-examined. — My  liabilities  were  about  £1300  at  the 
time  of  the  assignment.  The  stock  and  debts  were  together 
£1668,  stock  taken  at  selling  price.  The  debts  due  to  me 
were  £773.  The  stock  and  debts  were  worth  more  than  I 
owed.  I made  the  assignment  because  I was  pushed. 
Beard  took  the  key  and  possession,  and  afterwards  I made 
arrangements  with  him.  He  was  often  there  afterwards.  I 
and  my  son  kept  the  books,  received  moneys,  and  paid  the 
wages.  There  were  executions  before  the  assignment  in 
the  sheriff’s  hands,  to  the  amount  of  £250.  I paid  the  rent 
and  taxes  to  Beard;  in  all  I paid  out  £1258.  I paid  to 
Beard  £190.  Lewis  was  paid  off;  Anderson  was  not  paid. 
I used  the  furniture  myself  until  the  plaintiff  bought ; he 
has  it  now.  I board  with  him.  The  goods  purchased  in 
Beard’s  time  were  bought  by  proceeds  of  business  as  made. 
The  plaintiff  gave  10s.  in  the  £ for  the  stock  and  furniture, 
and  7s.  6d.  for  the  book  debts.  The  creditors  consented. 
Lewis  was  not  then  paid,  but  he  was  afterwards  paid  by 
Beard.  Schreiber  and  Anderson  were  promised  to  be  paid. 
The  plaintiff  paid  for  assignment  £100  cash  down,  and  gave 
notes  for  £658  at  different  dates,  secured  by  a chattel 
mortgage  on  the  same  property. 

Re-examined. — The  plaintiff  had  the  whole  control  since 
he  bought ; he  keeps  the  books  and  attends  to  everything.” 

Certain  objections  were  taken  to  the  assignment,  the 
nature  and  grounds  of  which  sufficiently  appear  in  the 
judgment  of  this  court. 

The  learned  judge  ruled  that  the  plaintiff  should  point  out 
what  goods  were  his,  independently  of  the  assignment,  and 
that  not  having  done  so  the  jury  should  find  for  defendants, 
which  they  did. 

The  plaintiff  objected  to  this  charge,  and  appealed  from 
the  judgment  discharging  a rule  nisi  for  a new  trial  on  the 
ground  of  misdirection. 

M.  C.  Cameron  for  the  appellant.  Eccles,  Q.  C.,  contra. 

Owen  v.  Body,  5 A.  & E.  28 ; Maulson  v.  Beck,  18  U 


162  queen’s  bench,  Hilary  term,  23  vie.,  i860. 

C.  R.  113 ; Hickman  v.  Cox,  18  C.  B.  617 ; White  v.  Gar- 
den 10  C.  B.  919;  Harland  v.  Binks,  15  Q B.  713;  Pick- 
ering v.  Busk,  15  East  43;  Perrin  v.  Davis,  9 C.  P.  147  ; 
Boys  v.  Smith,  9 C.  P.  27 ; Higgins  v.  Burton,  26  L.  J.  Ex. 
342;  Morgan  v.  Marquis,  23  L.  J.  Ex.  21,  were  cited  on  the 
argument. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

This  appeal  we  think  should  be  dismissed. 

The  plaintiff  claimed  all  the  goods  which  the  sheriff  had 
seized,  and  in  support  of  his  claim  called  as  a witness  the 
person  who  made  the  assignment,  to  prove  the  circumstances 
under  which  it  was  made. 

The  evidence  given,  and  more  especially  the  provisions  of 
the  assignment  under  which  the  plaintiff  claimed,  shew  that 
if  it  could  be  upheld  for  any  part  of  the  goods,  which  we 
doubt,  it  could  not  be  upheld  for  the  whole  ; but  the  plaintiff 
gave  evidence  that  some  of  the  goods  seized  had  been  bought 
by  himself  off  third  parties,  and  added  by  him  to  the  stock 
that  had  been  assigned  to  him. 

There  was  ground,  we  think,  for  making  it  a question  for 
the  jury  whether  such  purchases  of  new  goods  were  not  made 
in  truth  for  James  Crapper,  and  out  of  the  proceeds  of  goods 
that  were  still  his,  and  whether  the  whole  business  was  not 
in  fact  carried  on  for  his  benefit,  on  an  understanding  with 
his  creditors.  But  as  the  assignment  made  in  December, 
1857,  could  not  in  our  opinion  be  allowed  to  hold  against 
creditors,  and  as  the  fi.  fa.  was  delivered  to  the  sheriff  long 
before  the  assignee  had  sold  the  goods  to  the  plaintiff,  if  there 
were  goods  among  these  goods  which  were  the  property  of  the 
plaintiff,  independently  of  any  title  under  the  assignment, 
he  ought  to  have  given  proof  of  such  goods,  and  claimed  a 
verdict  in  respect  of  them.  Without  such  proof  the  jury 
could  not  limit  their  verdict,  and  as  the  plaintiff  claimed  all 
that  the  sheriff  had  seized,  and  was  not  entitled  to  all,  he 
could  in  our  opinion  recover  for  none  withoutshewing  to  what 
articles  he  had  a title.  The  onus  lay  upon  him. 

The  assignment  by  James  Crapper  was  made  before  the 
statute  22  Vic.,  ch.  96  was  passed,  and  so  no  objection  could 
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be  taken  to  it  under  that  statute,  (sec.  19).  But  it  was  void, 
we  think,  because  it  contained  a release  in  full  from  those 
creditors  who  should  execute,  and  no  creditor  could  receive 
benefit  from  it  who  did  not  execute  within  a certain  time, 
submitting  to  that  condition.  It  provided  also  for  the  pay- 
ment over  to  the  debtor  of  any  surplus,  after  satisfying  such 
creditors  as  should  execute,  and  it  contained  a stipulation 
that  the  assignee,  Beard,  “his  executors,  administrators  and 
assigns,  might  carry  on  the  business  then  carried  on  by  the 
debtor,  for  the  benefit  of  the  executing  creditors,  and  might 
employ  the  debtor  to  manage  the  business,  and  pay  him  such 
salary  as  might  be  agreed  upon ; and  might  supply  goods 
for  the  keeping  up  of  the  stock,  and  the  more  beneficial 
management  of  the  business  for  the  interests  of  the  creditors; 
and  might  pay  for  the  goods  so  supplied  out  of  the  proceeds 
of  the  trust  estate.” 

Whether  the  effect  of  those  last  provisions  would  be  to 
make  the  creditors  who  should  execute  the  deed  liable  as 
partners  in  the  business  to  be  thus  carried  on,  must  perhaps 
be  treated  as  uncertain  till  the  case  of  Hickman  v.  Cox,  (3 
C.  B.  N.  S.  523,)  which  is  now  pending  on  appeal  before  the 
House  of  Lords,  shall  be  finally  determined.  But  we  consider 
that  the  case  of  Owen  v.  Body,  (5  A.  & E.  28,)  is  at  least  an 
authority  to  shew  that  the  conditions  in  this  assignment  in 
regard  to  carrying  on  the  business  were  such  as  the  creditors 
could  not  be  expected  to  submit  to,  and  therefore  that  they 
affect  the  validity  of  the  assignment  as  it  regards  non-execut- 
ing creditors. 

The  authority  of  Owen  v.  Body,  as  bearing  upon  that 
point,  rather  than  upon  the  question  whether  the  stipulation 
had  actually  the  effect  of  making  the  creditors  partners,  is 
fully  recognised  by  the  judges  in  Hickman  v.  Cox,  in  the 
Exchequer  Chamber. 


Appeal  dismissed. 
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Markle  et  al.  v.  Houck  and  Winkler. 

Hay  Scales — Fixtures  as  between  vendor  and  vendee. 

One  J.  sold  the  land  in  question  to  W.,  who  to^k  possession  under  the  con- 
tract for  sale,  and  erected  a set  of  hay  scales,  paitly  upon  it  and  partly 
upon  the  street.  A pit  was  dug  about  three  feet  deep,  which  was  boarded 
inside,  and  posts  were  let  into  the  soil  to  hang  the  scales  upon  and  as 
rests.  The  platform  rested  upon  posts  thus  let  in,  and  hung  upon  hooks 
in  the  posts,  so  that  the  scales  might  be  removed  by  lifting  it  up,  without 
disturbing  the  posts  or  boards.  The  earth  was  banked  up  on  the  outside 
so  that  teams  could  drive  upon  the  platform.  W.  could  not  carry  out 
the  contract,  and  with  his  consent  J.  sold  the  land  to  the  plaintiffs,  and 
conveyed  it  to  them  by  a deed  in  the  usual  form,  in  which  nothing 
was  specified  as  to  the  hay  scales.  The  defendants,  W.  and  another, 
having  removed  them,  taking  away  all  except  the  p3sts  : 

Held , that  they  were  not  fixtures  as  between  J.  and  his  vendees,  the  plain- 
tiffs, and  that  they  therefore  did  not  pass  by  the  conveyance. 

The  first  count  of  the  declaration  alleged  that  before  and  at 
the  time  of  the  committing  of  the  grievances  complained  of,  the 
defendant  Winkler  was  in  possession  as  tenant  to  one  Johnson, 
or  as  occupant  under  Johnson,  the  reversion  then  being  in  the 
plaintiffs,  of  all  that  parcel  of  land,  &c.,  in  the  Township  of 
Woolwich,  containing  half  an  acre,  describing  it  by  metes 
and  bounds.  Yet  the  defendant,  well  knowing  the  premises, 
but  wrongfully  intending  to  injure  the  plaintiff’s  reversion- 
ary interest,  whilst  the  premises  were  in  the  possession  of 
Winkler,  on  the  23rd  of  May,  1859,  and  on  other  days, 
wrongfully  dug  up,  prostrated,  and  destroyed  divers  posts, 
logs  and  beams,  then  sunk  and  let  into  the  earth  and  free- 
hold, for-  supporting  hay  scales  then  appurtenant  to  the 
said  close  and  affixed  to  the  soil  thereof,  and  took  and  car- 
ried away  the  beams,  logs,  timbers  and  scales,  and  made 
upon  the  said  close  divers  holes  and  ditches  of  great  length, 
breadth  and  depth,  by  means  of  which  the  plaintiffs  have 
been  injured  in  their  reversionary  estate  in  the  said  close  so 
in  the  possession  of  Winkler. 

The  second  count  was  for  trespass  to  the  same,  and  carry- 
ing away  the  hay  scales,  &c. 

The  third  count  was  in  trover  for  the  hay  scales,  and  the 
frame  and  timbers  to  support  the  same.  % 

Pleas. — 1.  As  to  the  digging  up  and  prostrating  the  posts, 
logs  and  beams,  and  carrying  away  the  same,  in  the  first 
count  mentioned,  not  guilty. 
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2.  As  to  the  taking  and  carrying  away  the  hay  scales  in 
the  first  count  alleged,  that  the  scales  were  not  appurtenant 
to  the  said  close,  and  affixed  to  the  soil  thereof  as  alleged, 
nor  were  they  the  property  of  the  plaintiffs. 

3.  As  to  the  making  holes  and  ditches  in  the  first  count 
alleged,  that  the  defendants  made  the  same  by  the  leave 
and  license  of  Johnson,  and/  while  Johnson  owned  the  fee, 
and  before  the  plaintiffs  had  any  interest  in  the  close. 

4.  As  to  the  breaking  and  entering  the  close  in  the 
second  count  alleged,  that  before  the  committing  of  the  tres- 
passes the  said  close,  and  the  right  to  the  possession  thereof 
belonged  to  Johnson,  and  that  Johnson  for  good  considera- 
tion gave  lea^e  and  license  to  the  defendant  Winkler,  and 
his  servants  and  agents,  to  occupy  and  possess  the  said  close 
for  the  space  of  time  covering  the  period  when  the  defend- 
ants are  charged  with  having  committed  the  trespasses  in 
the  second  count  mentioned,  and  that  Johnson,  after  giving 
such  license,  and  while  Winkler  was  in  possession,  sold  and 
conveyed  the  close  to  the  plaintiffs,  and  they  purchased 
subject  thereto ; and  the  defendants  say  that  Winkler  not 
having  been  notified  to  give  up  possession  after  such  sale 
and  conveyance,  during  the  continuance  of  the  license  took 
the  other  defendant  Houck  thereon,  which  are  the  alleged 
trespasses  in  the  introductory  part  of  the  plea  mentioned. 

5.  As  to  the  digging  up,  prying  up,  and  tearing  down 
and  carrying  off  the  beams,  &c.,  mentioned  in  the  second 
count,  not  guilty. 

6.  For  a further  plea,  as  to  the  taking  and  carrying  away 
the  hay  scales  in  the  second  count  alleged,  the  defendants 
say  the  same  were  not  the  property  of  the  plaintiffs,  but 
were  then  the  property  of  the  defendant  Winkler,  and  that 
he  in  his  own  right,  and  Houck  as  his  servant,  took  and 
carried  the  same  away. 

7.  As  to  the  conversion  in  the  last  count  of  the  hay 
scales,  that  the  hay  scales  were  not  the  plaintiffs’  property. 

8.  As  to  the  conversion  of  the  frame  and  timbers  in  the 
last  count,  not  guilty. 

The  trial  took  place  at  Berlin,  before  Burns , J.,  and  the 
facts  of  the  case  appeared  to  be  these.  Johnson,  mentioned 
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in  the  pleas  and  declaration,  was  examined  as  a witness. 
He  was  owner  of  the  premises  some  three  years  before,  and 
had  agreed  to  sell  to  Winkler,  and  Winkler  was  let  into  pos- 
session on  a contract  of  sale.  While  he  was  so  in  possession 
under  such  contract  Winkler  erected  the  hay  scales  in  ques- 
tion. They  were  not  erected  wholly  upon  the  close,  but 
were  so  in  part  only.  About  half,  or  more  perhaps,  was  upon 
the  street,  and  the  remainder  on  the  close  in  question.  A 
pit  was  dug  out  about  three  feet  deep  and  thirteen  feet 
square.  Posts  were  then  let  down  into  the  soil,  in  order  to 
hang  the  scales  upon,  and  as  rests.  This  pit  was  boarded 
inside,  and  inside  thereof  the  machinery  of  the  scales  was 
placed.  The  platform  rested  upon  some  six  or  eight  posts 
thus  let  into  the  soil,  by  means  of  a frame,  and  hung  upon 
hooks  inserted  into  the  posts.  The  earth  was  banked  up 
around  on  the  outside  of  the  pit  to  a level  with  the  platform, 
so  that  teams  could  easily  drive  upon  the  platform.  The 
scales  might  be  removed  by  lifting  up  the  platform  from 
the  hooks  and  posts  upon  which  the  whole  rested,  without 
disturbing  the  posts,  or  the  boards  enclosing  the  pit. 

Winkler  not  being  able  to  complete  his  purchase,  assented 
that  Johnson  should  sell  the  premises  to  the  plaintiffs,  and 
Johnson  did  so,  and  conveyed  to  them  by  a deed  executed 
on  the  20th.  of  May,  1859.  Nothing  was  said  in  the  con- 
veyance specifically  of  the  hay  scales,  but  it  was  the  usual 
conveyance  of  the  premises,  with  all  appurtenances,  &c., 
thereto  belonging.  A good  deal  of  conversation  passed  be- 
tween the  parties  about  the  scales  at  the  time  of  the  pur- 
chase, as  to  whether  they  were  to  be  part  of  the  purchase 
or  not.  Two  witnesses  stated  that  they  were  present  at  the 
bargain  between  the  plaintiffs  and  Johnson,  and  that  the 
plaintiffs  stated  if  they  were  not  to  have  the  hay  scales  they 
would  not  buy,  and  they  understood  that  Johnson  treated 
the  scales  as  part  of  the  property  for  which  hie  wras  receiv- 
ing a consideration,  and  that  they  were  to  belong  to  the 
plaintiffs.  Johnson  himself  stated  that  when  selling  to  the 
plaintiffs  the  scales  were  spoken  of,  but  he  would  not  say 
that  he  was  conveying  them  to  the  plaintiff,  or  that  he  was 
not,  but  the  plaintiffs,  he  said,  understood  they  would  have 
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a lawsuit  about  them  upon  taking  the  conveyance  from 
him.  He  said  the  plaintiffs  were  advised  they  could  hold 
them  under  his  conveyance,  and  then  they  purchased. 

The  defendants  on  the  23rd  of  May,  1859,  assembled 
together  some  twenty  or  thirty  persons,  and  removed  the 
scales  by  force.  They  dug  around  the  pit  and  removed  the 
earth,  and  then  used  levers  for  forcing  up  the  scales.  They 
removed  every  thing  but  the  posts,  which  were  let  into  the 
earth,  and  those  they  left  standing  where  let  in. 

Upon  this  evidence  the  learned  judge  directed  the  jury 
to  assess  damages,  computing  the  value  of  the  hay  scales, 
and  also  for  the  trespass  to  the  freehold.  The  jury  found 
one  sum  only,  £45,  being  the  value  of  the  scales,  which  was 
entered  in  the  plaintiffs’  favour,  and  leave  was  reserved  to 
the  defendants  to  take  the  opinion  of  the  court  upon  the 
point  whether  the  plaintiffs  were  entitled  upon  this  evidence 
to  consider  the  hay  scales  as  a fixture  or  part  of  the  free- 
hold. The  judge  was  to  adjust  the  finding  as  to  the  differ- 
ent issues  upon  that  point  being  determined. 

Freeman , Q.  C.,  obtained  a rule  nisi  for  a new  trial,  on 
the  ground  that  the  scales  formed  no  part  of  the  freehold, 
and  were  not  appurtenant  to  the  freehold,  or  to  enter  the 
verdict  for  the  defendants  upon  the  first,  third  and  fourth, 
fifth,  sixth  and  eighth  issues.  He  cited  Trappes  v.  Harter, 
3 Tyr.  603  ; Walmesley  v.  Milne,  1 L.  T.  Rep.  N.  S.  62  ; 
Carscallen  v.  Moodie,  15  U.  C.  R.  304. 

M.  C.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  our  opinion  the  evidence  did  not  shew  the  hay  scales 
to  be  fixtures  as  between  the  vendor,  Johnson,  and  his  ven- 
dees, the  plaintiffs,  and  the  scales  did  not  become  the  pro- 
perty of  the  plaintiffs,  as  being  an  article  affixed  to  the 
freehold,  and  therefore  going  with  the  land  to  them. 

The  fact  of  their  being  erected  in  great  part  upon  the 
street,  and  only  in  part  on  the  land  bought  by  the  plaintiffs 
from  Johnson,  would  be  very  material,  if  there  were  nothing 
else  against  the  plaintiffs’  right  to  claim  the  scales ; but  in- 
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dependent  I y of  that,  we  consider  the  scales  as  not  being  a 
fixture  on  the  lot  that  Johnson  had  owned,  though  the  plat- 
form was  affixed,  being  imbedded  in  the  soil,  and  the  posts 
were  also  affixed.  The  scales  could  be  lifted  off  the  hooks, 
according  to  the  description  given,  and  it  cannot  reasonably 
be  said  that  the  scales  were  necessary  to  the  enjoyment  of 
the  lot  for  the  purpose  for  which  the  lot  had  been  acquired, 
as  the  machinery  put  up  in  a mill  is. 

On  several  of  the  pleas  no  doubt  the  plaintiffs  should 
have  a verdict.  The  jury  were  requested  to  find  what  the 
value  of  the  scales  was,  and  also  what  damages  they  thought 
the  plaintiffs  entitled  to  for  entering  upon  the  land  and 
tearing  up  the  platform.  They  found  only  one  sum,  how- 
ever, which  we  take  to  be  their  estimate  of  the  value  of  the 
hay  scales,  and  for  that  sum  we  think  the  plaintiffs  were 
not  entitled  to  recover. 

The  defendant,  Houck,  it  seems,  was  a purchaser  at 
sheriff’s  sale  under  an  execution  against  Winkler’s  goods, 
and  it  was  proved  by  the  bailiff  that  he  did  not  sell  these 
scales.  If  he  did  not,  then  they  remained  Winkler’s,  not 
being  fixtures,  as  we  think.  In  our  opinion  the  evidence 
shewed  that  the  defendants  are  liable  to  damages  only  for 
tearing  up  the  platform  and  disturbing  the  soil  which  was 
heaped  up  around  it.  No  doubt  the  injury  intended  to  be 
complained  of  was  the  taking  away  the  hay  scales. 

Upon  the  plaintiffs  consenting  to  have  a verdict  entered 
for  nominal  damages  only,  the  rule  may  be  discharged, 
otherwise  a rule  to  issue  for  a new  trial,  costs  to  abide  the 
event. 


The  Queen  v.  McElderry  et  al. 

Indictment  for  libel — Notice  to  prosecutor  of  intended  publication — New  trial. 

Upon  an  indictment  for  libel,  published  at  defendants’  instance  in  a newspa- 
per, it  appeared  that  the  editor,  (who  was  not  indicted,)  before  inserting 
the  libel  shewed  it  to  the  prosecutor,  who  did  not  express  any  wish  to  sup- 
press the  publication,  but  wrote  a reply,  which  was  also  inserted. 

Held , not  such  a defence  for  the  parties  indicted  as  to  render  a conviction  ille- 
gal, and  a new  trial  was  refused. 

The  defendants  were  tried  at  Guelph  before  Burns , J., 


THE  QUEEN  V.  M’ELDERRY  ET  AL. 


169 


upon  an  indictment  for  libel,  upon  the  prosecutor  Brown, 
and  another  person. 

Adam  Wilson,  Q.  C.,  obtained  a rule  nisi  fora  new  trial. 

M.  G.  Cameron,  and  R.  A.  Harrison,  shewed  cause,  citing 
Davison  v.  Duncan,  7 A.  & B.  229  ; Begina  v.  Beckwith,  8 
C.  P.  274. 

The  facts  of  the  case  are  stated  in  the  judgment  of  the 
court,  delivered  by 

Robinson,  C.  J. — There  is  no  doubt  that  the  alleged 
libel,  which  was  published  in  a newspaper  in  the  shape  of 
resolutions  passed  at  a public  meeting,  reflected  very  se- 
verely upon  the  prosecutor,  and  that  it  was  really  in  its 
character  libellous. 

The  publication  by  defendants,  that  is,  at  their  instance, 
was  shewn,  and  indeed  was  not  disputed. 

If,  therefore,  the  jury  found  it  to  be  a malicious  libel, 
the  defendants  wei;e  properly  convicted,  and  the  jury  did 
so  find. 

But  the  defendants  insisted  that  they  ought  to  have  been 
acquitted  of  publishing  maliciously,  on  the  ground  that  the 
prosecutor  himself  authorised  the  publication,  and  inserted 
in  the  same  newspaper  an  answer  to  it. 

The  conductor  of  the  paper,  to  whom  it  was  taken  for 
publication,  seems  to  have  been  startled  by  the  severity  of 
the -comments  contained  in  these  resolutions  upon  Brown’s 
conduct  and  character,  and  before  he  would  insert  it  he  took 
it  to  Brown,  to  make  him  aware  of  what  was  intended,  and 
perhaps  to  give  him  an  opportunity  to  remonstrate,  or  at 
least  to  take  any  notice  of  it  that  he  might  desire.  Mr. 
Brown  seems  to  have  been  indignant,  but  he  did  not  either 
intimate  any  apprehension  of  injury  to  his  character,  or  any 
desire  to  suppress  the  publication,  and  he  wrote  and  gave 
the  editor  of  the  paper  a reply  to  the  resolutions,  which  was 
inserted,  and  in  which  he  vindicated  his  conduct  from  the 
aspersions  made  upon  him  in  the  resolutions. 

We  think  we  cannot  fairly  look  upon  what  Biown  said  or 
did  as  holding  out  any  assurance  of  impunity  to  the  defen- 
12 
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dants  as  the  writers  of  the  resolutions,  or  as  giving  permis- 
sion to  any  one  but  the  editor  of  the  paper,  whom  he  could 
not  afterwards  have  complained  of  with  justice,  since  he 
told  him  he  might  insert  the  resolutions  if  he  pleased,  and 
that  he,  Brown,  would  answer  them. 

The  publication  by  the  defendants  had  been  completed 
before  any  thing  passed  between  Brown  and  the  editor,  and 
though  the  manner  in  which  Mr.  Brown  received  the  inti- 
mation kindly  given  to  him  by  the  editor  may  be  fairly 
urged  perhaps  as  approaching  to  a defence  that  might  be  set 
up  by  the  parties  indicted,  and  might  have  great  weight 
given  to  it  in  awarding  the  punishment  to  follow  upon  the 
conviction,  we  are  not  of  opinion  that  the  conviction  was 
illegal  or  improper,  and  we  discharge  the  rule. 

Rule  discharged. 


Whittier,  Assignee  of  the  Sheriff  of  Huron  and 
Bruce  v.  Hands. 

Bond  to  the  limits — Power  of  plaintiff ' s attorney  to  allow  a departure — Effect 
of  departure  xvithout  plaintiff's  leave. 

The  plaintiff ’s  attorney  cannot  authorize  a departure  of  defendant  fom  the 
limits  to  which  he  has  been  c mmitted  o - a Ca.  Sa. 

Semble,  that  if  defendant  departs  by  plaintiff’s  permission,  and  returns,  the 
bond  is  not  thereby  gone. 

Action  on  a bond  to  the  sheriff,  given  by  the  defendant 
as  bail  for  the  limits  for  one  Holmes,  committed  on  a Ca..Sa. 
from  the  Queen’s  Bench,  alleging  a departure  from  the 
limits. 

Pleas. — 1.  Traversing  the  assignment  of  the  bond ; and, 
2,  that  Holmes  departed  from  the  limits  with  the  consent 
and  by  the  leave  and  license  of  the  plaintiffs,  and  without 
the  consent  of  the  defendant,  (a) 

Issue  was  joined  on  last  plea. 

At  the  trial  at  Goderich,  before  McLean,  J.,  the  jury 
found  a verdict  for  defendant. 

Richards,  Q.  C.,  obtained  a rule  nisi  for  a new  trial,  with- 


(a)  This  plea  was  dem  irred  to,  and  held  a good  defence.  The  demurrer  is 
reported  in  18  U.  C.  R.  295. 
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out  costs,  on  the  law  and  evidence,  there  being  no  evidence 
to  support  the  verdict  on  the  first  issue,  and  no  evidence  of 
leave  given  by  the  plaintififor  any  one  by  his  authority,  to 
Holmes  to  leave  the  limits ; and  for  misdirection,  in  directing 
the  jury  that  if  the  first  departure  took  place  with  the  con- 
sent of  the  plaintiff,  the  condition  was  gone,  and  defendant 
could  not  be  held  liable  for  any  subsequent  departure ; and 
that  a consent  given  by  the  plaintiff’s  attorney  would  be 
binding  on  the  plaintiff.  He  cited  Brock  v.  McLean,  Tay. 
Rep.  548  ; 1 Saund.  288,  note  x ; Hodges  v.  Paterson,  26  L. 
J.  Ex.  223  ; C.  L.  P.  A.,  sec.  191. 

Hector  Cameron  shewed  cause,  and  cited  Savory  v.  Chap- 
man, 11  A.  & E.  829  ; Connop  v.  Challis,  2 Ex.  484. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment 
on  this  rule,  and  on  the  second  application  for  a new  trial, 
\ post  page  172. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  evidence  given  upon  the  trial  in  support  of  the  defen- 
dant’s plea,  that  the  debtor  Holmes  departed  with  the  leave 
of  the  plaintiff,  did  not  in  our  opinion  prove  that  plea  to  be 
true. 

There  was  no  evidence  whatever  that  the  plaintiff  in  this 
suit  gave  any  permission  to  depart  from  the  limits.  The 
defendant  relied  wholly  on  a permission  alleged  to  have  been 
given  by  the  attorney  of  the  judgment  creditor,  who  could 
not  bind  his  client  by  such  an  act,  being  his  attorney  to 
collect  the  debt,  not  to  discharge  the  debtor  without  pay- 
ment. But  beside  this,  there  really  was  no  such  permission 
given  by  the  plaintiff’s  attorney,  when  the  evidence  is  con- 
sidered, and  if  there  was,  there  is  no  pretence  for  saying 
that  it  had  any  thing  to  do  with  the  departure  complained  of. 

The  defendant’s  counsel  contends  that  if  leave  was  given 
to  the  debtor,  at  his  request,  to  depart  any  short  distance 
from  the  limits  for  any  temporary  purpose,  and  he  returned 
according  to  his  promise,  he  might  afterwards  at  his 
pleasure  go  away,  and  remain  away,  for  that  the  bond  was 
gone  by  the  permission  first  given.  I do  not  at  present 
accede  to  that,  for  I incline  to  think  that  the  word  “ depar- 


172  queen’s  bench,  Hilary  term,  23  vie.,  i860. 

ture,”  in  the  condition  of  the  bond,  means  a wrongful  depar- 
ture, which  a departure  with  leave  would  not  be. 

But  if  that  principle  could  be  so  applied,  it  would  shew 
that  we  ought  in  justice  to  the  creditor  to  be  strict  on  the 
other  side,  in  seeing  that  the  permission  which  is  to  have 
such  an  effect  was  given  either  by  the  creditor  himself,  or 
by  some  one  who  had  his  authority  to  bind  him  by  such  an 
act ; and  further,  that  the  permission  was  given  in  unequi- 
vocal terms,  nothing  of  which  we  think  was  established  by 
the  evidence  in  this  case. 

We  think  the  rule  should  be  made  absolute  for  a new  trial 
without  costs. 

Rule  absolute. 


The  same  case. 

Bond  to  the  limits — Competency  of  deputy -sheriff  as  witness  to  assignment — 
Departure  with  plaintiff's  leave — Second  departure — New  assignment. 

The  deputy-sheriff  is,  under  the  4 Anne,  ch.  16,  sec.  20,  a credible  witness 
to  the  execution  by  the  sheriff  of  an  assignment  of  a bond  to  the  limits. 

The  debtor  applied  to  the  plaintiff’s  attorney  for  permission  to  leave  the 
limits,  in  order  to  go  to  Toronto  and  obtain  the  money,  and  the  attorney 
told  him  he  would  take  on  advantage  if  he  wished  to  go  for  that  purpose. 
He  thereupon  went,  returned  without  effecting  his  object,  and  after  remain- 
ing some  time  left  the  province.  The  plaintiff  then  sued  upon  the  bond. 
Held,  that  there  was  no  evidence  to  sustain  a plea  that  the  debtor  departed 
with  the  plaintiff’s  leave,  and  that  it  was  unnecessary  to  new  assign  the 
second  departure,  (a) 

The  second  trial  of  this  case  took  place  at  Goderich,  before 
Richards,  J.  The  execution  of  the  bond  was  proved  by  the 
deputy-sheriff,  who  was  a witness  to  it,  with  another  person. 

The  defendant’s  counsel  raised  the  objection  that  the 
deputy-sheritf  was  not  a credible  witness  within  the  statute 
of  4 Anne,  ch.  16,  sec.  20,  and  the  learned  judge  reserved 
leave  to  the  defendant  to  move  to  enter  a non-suit  on  this 
point. 

The  defendant  then  attempted  to  prove  his  plea,  that  the 
debtor  was  allowed  to  leave  the  limits  by  the  permission  of 
the  plaintiff.  The  evidence  to  prove  this,  was  that  Holmes, 
the  debtor,  while  upon  the  limits,  applied  to  the  plaintiff1 ’s 
attorney  for  permission  to  go  from  the  county  of  Huron  to 

(a)  Decided  in  Easter  Term,  i860,  but  reported  here  on  account  of  its 
connexion  with  the  previous  decision. 
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Toronto,  to  endeavour  to  obtain  the  money  to  pay  the  debt. 
The  attorney  would  give  no  other  answer  than  this : that  if 
the  debtor  wanted  to  go  to  Toronto  for  the  express  purpose 
of  obtaining  the  money,  he,  the  attorney,  would  take  no  ad- 
vantage of  that.  The  debtor  did  then  go  to  Toronto,  but 
failed  in  obtaining  the  money,  and  he  returned  to  the  limits 
in  the  county  of  Huron,  and  remained  there  some  months^ 
and  then  finally  left  the  province,  and  went  to  California, 
whereupon  the  plaintiff  obtained  an  assignment  of  the  bond 
for  the  limits,  and  brought  the  present  action. 

The  learned  judge  told  the  jury  that  he  did  not  think  the 
evidence  sustained  the  plea,  and  that  they  should  find  for 
the  plaintiff.  The  jury  found  accordingly. 

Hector  Cameron  moved  for  a rule  to  shew  cause  why 
a nonsuit  or  verdict  should  not  be  entered  for  defendant, 
pursuant  to  the  leave  reserved,  or  why  there  should  not  be  a 
new  trial  on  the  ground  of  misdirection;  and  also  that  upon 
the  evidence  the  plaintiff  should  have  new  assigned  the  fact 
of  the  debtor  leaving  the  limits  a second  time  to  go  to  Cali- 
fornia. He  cited  White  v.  Barrack,  1 M.  & W.  424 ; Rose 
N.  P.  479. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

With  regard  to  the  point  reserved,  Mr.  Cameron  relies 
upon  the  case  of  White  v.  Barrack,  (1  M.  & W.  424,)  as 
establishing  that  the  deputy-sheriff  is  nor  a credible  witness 
within  the  meaning  of  the  act.  The  case,  instead  of  estab- 
lishing the  proposition  contended  for,  proves  the  very  reverse 
in  this  case.  Here  the  sheriff  himself  assigned  the  bond,  and 
the  deputy-sheriff  witnessed  it.  What  the  court  stated  in  the 
case  cited,  was  that  the  plaintiff  himself,  as  he  could  not  be 
a witness  in  the  suit,  was  not  a credible  witness  within  the 
meaning  of  the  act.  Nor  could  the  deputy-sheriff,  if  he 
acted  as  the  attorney  of  the  sheriff  in  executing  the  assign- 
ment, which  he  might  by  law  do,  witness  his  own  signature. 

The  learned  judge  was  quite  right  in  telling  the  jury  there 
was  in  truth  no  evidence  to  sustain  the  plea  that  the  debtor 
left  the  limits  with  the  leave  and  license  of  the  plaintiff. 
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The  action  was  not  brought  on  account  of  the  debtor  having 
gone  to  Toronto  on  the  occasion  spoken  of,  but  because  the 
debtor  had  left  the  province  altogether.  The  attorney  say- 
ing that  he  should  take  no  advantage  of  the  debtor  going  to 
Toronto  to  raise  the  money  to  pay  the  debt,  was  not  giving 
the  debtor  permission  to  break  the  condition  of  his  bond,  for 
the  debtor  took  the  responsibility  upon  himself  of  goingaway. 
There  was  no  occasion  for  any  new  assignment,  in  order  to 
raise  the  question  whether  a permission  to  leave  the  limits, 
being  taken  advantage  of,  would  so  far  forfeit  the  bond  that 
it  could  not  be  restored  again.  The  debtor  took  the  respon- 
sibility upon  himself  of  going  to  Toronto,  because  the  plain- 
tiff’s attorney  said  he  would  take  no  advantage  of  his  so 
doing,  and  he  did  not  take  advantage  of  it,  but  waited  until 
the  debtor  had  broken  the  bond  by  withdrawing  himself 
from  the  province.  Whether  the  debtor  proceeding  to  To- 
ronto was  a forfeiture  of  the  bond  is  of  no  consequence  : he 
had  no  permission  of  the  plaintiff  to  do  it,  and  the  plaintiff 
does  not  rely  upon  it. 

There  should  be  no  rule. 

Rule  refused. 


Ibson  and  the  Provisional  Corporation  of  the  County 

of  Peel. 

County  Town  of  Peel — ig  Vic. ch.  66. 

Held,  that  the  selection  of  a county  town  for  the  county  of  Peel,  authorised 
by  the  19  Vic.,  ch.  66,  was  sufficiently  made  by  resolution,  a by-law  not 
being  indispensable,  and  that  such  selection  being  final,  a by-law  passed 
afterwards  appointing  another  place  was  illegal. 

R.  A.  Harrison  obtained  a rule  nisi  to  quash  a by-law  of 
the  county  of  Peel  for  selecting  a place  for  the  county  town 
of  the  county  of  Peel,  passed  on  the  26th  of  January,  1860, 
on  the  ground  that  the  corporation  having  on  the  7th  of 
December,  1859,  selected  Malton  as  the  county  town  pur- 
suant to  the  statute  19  Vic.,  ch.  66,  was  disabled  afterwards 
to  pass  the  by-law  moved  against,  for  that  Malton  was  then 
by  their  previous  appointment  the  county  town. 

The  by-law  recited  that  under  the  statute  19  Vic.,  ch.  66, 
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the  provisional  council  of  the  county  of  Peel  was  authorised 
and  directed,  at  some  meeting  of  the  council  to  be  held  after 
the  1st  of  February,  1857,  to  proceed  to  select  a place  for 
the  county  town  of  the  county  of  Peel;  and  that  the  place  so 
selected  should  be  the  county  town  of  the  said  county,  and 
that  it  was  necessary  and  expedient  to  make  such  selection 
by  by-law ; and  it  enacted,  that  the  village  of  Brampton 
be,  and  the  same  was  thereby  selected  as  the  place  for  the 
county  town  of  the  said  county  of  Peel,  and  that  the  said 
village  of  Brampton  being  the  place  so  selected,  should  be, 
and  was  thereby  declared  to  be,  according  to  the  said  statute, 
the  county  town  of  the  said  count}'  of  Peel. 

It  was  shewn  by  affidavit  that  on  the  7th  of  December, 
1859,  the  provisional  municipal  council  of  the  county  met 
-according  to  the  4th  clause  of  the  statute,  to  select  and  ap- 
point the  site  for  the  county  town,  and  that  a resolution 
appointing  Malton  the  county  town  was  passed,  by  a vote  of 
6 to  5 of  the  members  present.  This  resolution,  and  others 
passed  at  the  same  meeting,  making  certain  arrangements  in 
pursuance  of  the  first  resolution,  were  certified  under  the 
corporate  seal,  with  the  signature  of  the  clerk.  At  the  time 
of  passing  the  resolution  the  council  had  no  seal. 

It  was  shewn,  further,  that  at  a meeting  of  the  provisional 
council  held  on  the  27  th  of  December,  1859,  steps  were  taken 
respecting  the  selection  of  ground  upon  which  to  erect  a 
gaol  and  court  house  in  the  village  of  Malton,  and  respect- 
ing the  procuring  plans  for  such  buildings. 

On  the  other  hand,  it  was  stated  in  an  affidavit  that  the 
meeting  of  the  7th  of  December,  at  which  the  resolution  was 
passed,  selecting  Malton  for  the  site  of  the  county  town,  was 
a meeting  held  by  adjournment  from  a meeting  that  was  held 
on  the  5th  of  December,  (two  days  before,)  and  was  not  a 
meeting  called  for  any  special  purpose,  or  with  any  formality 
out  of  the  ordinary  course : that  at  the  next  meeting  of  the 
council  the  report  made  by  a select  committee  which  had 
been  appointed  to  select  ground  in  Malton  for  a gaol  and 
ocourt  house  was  not  adopted  ; and  that  no  land  for  the  pur- 
pose had  yet  been  selected  or  acquired,  and  that  the  plans 
for  the  public  buildings  had  not  yet  been  accepted  by  the 
provisional  council. 
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Adam  Wilson  shewed  cause. 

M.  G.  Cameron  and  Harrison  supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  couH. 

There  seems  to  have  been  no  statute  passed  that  can  affect 
this  matter  since  the  statute  19  Vic.,  ch.  66.  For  the  con- 
stitution and  powers  of  provisional  councils,  who  are  to  take 
the  necessary  measures  for  perfecting  the  separation  of  a 
junior  county  from  another  to  which  it  had  been  united,  we 
must  refer  to  the  statute  12  Vic.,  ch.  78..  Taking  that  act 
and  the  statute  19  Vic.,  ch.  66,  together,  it  seems  clear  that 
the  reeves  and  deputy  reeves  for  the  time  being,  chosen 
within  the  junior  county,  are  to  compose  the  provisional 
council,  which  may  continue  to  exist  and  act  as  long  as  may 
be  necessary  for  carrying  out  the  powers  committed  to  it. 
There  is  nothing  in  the  objection  taken  in  arguing  this  case, 
that  the  provisional  council  could  not  continue  after  the  first 
year. 

The  delay  in  selecting  a site  for  a county  town  is  not 
accounted  for,  and  does  not  seem  to  us  to  be  material,  look- 
ing at  the  terms  of  the  special  act  19  Vic.,  ch.  66. 

The  first  question,  then,  is  as  to  the  selection  made  of 
Malton,  at  the  meeting  of  the  7th  of  December,  1859.  Was 
that  done  in  a sufficient  manner  ? We  think  there  is  no 
ground  on  which  we  can  determine  otherwise.  It  does  not 
appear  in  any  thing  before  us  when  the  vote  of  the  municipal 
electors  of  the  county  was  taken  which  sanctioned  the  sepa- 
ration from  the  county  of  York.  For  all  that  appears,  it 
may  have  been  shortly  before  the  selection  of  the  county 
town.  But  however  that  may  be,  it  is  not  shewn  that  it  was 
not  declared  and  understood  at  the  meeting  of  council  pre- 
vious to  the  7th  of  December,  that  at  the  meeting  to  be  held 
on  the  7th  of  December  the  Council  would  proceed  to  select,, 
the  site  of  the  county  town.  Nor  is  it  shewn  that  all  the 
members  of  the  provisional  council  were  not  attending  at 
that  meeting. 

The  provisional  council,  it  is  sworn,  had  then  no  seal,  and 
if  they  had  had  one,  we  are  not  of  opinion  that  the  affixing 
it  to  the  resolution  naming  the  site  of  the  county  town  would 
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have  been  indispensable,  or  that  the  act  was  one  which 
could  only  be  done  by^by-law,  for  it  was  not  an  act  divest- 
ing the  corporation  of  any  interest  or  contracting  any  en- 
gagement with  a stranger,  or  for  the  purpose  of  creating 
any  legal  interest  or  authority.  It  was  simply  an  expres- 
sion of  their  choice,  made  in  pursuance  of  an  act  of  parlia- 
ment which  required  them  to  select  ; and  we  do  not  think 
that  a by-law  was  necessary,  though  it  would  have  been 
more  becoming  the  occasion  to  use  that  formality.  ( a ) The 
statute  does  speak,  in  the  fifth  section,  of  certain  acts  to  be 
done  by  by-law  or  otherwise.  In  the  second  section,  it  di- 
rects a certain  other  act  to  be  done  bv  by-law,  and  in  regard 
to  this  matter  of  selecting  a county  town,  it  does  not  pre- 
scribe with  what  formality  it  shall  be  done.  It  required, 
we  think,  to  be  done  at  least  by  a resolution,  publicly  put 
and  carried,  and  entered  in  the  minutes  of  the  corporation, 
but  not  necessarily  by  a by-law. 

The  next  question  is  whether,  if  Malton  was  selected  in  a 
manner  sufficient  under  the  statute,  it  was  in  the  power  of 
the  corporation  to  change  the  selection.  In  our  opinion  it 
was  not,  for  they  had  no  general  continuing  authority  over 
the  matter.  They'  were  merely  empowered  to  act  pro  hac 
vice , for  the  statute  indeed  says  in  express  words,  that  the 
place  selected  by  them  at  some  (that  is,  at  any)  meeting  to 
be  held  by  them  after  the  1st  of  February  following  the 
vote  of  approval  of  the  separation  by  the  inhabitants,  “ shall 
be  the  county  town  of  Peel”  There  can  be  no  doubt  that 
the  legislature  so  intended,  for  the  inconvenience  attending 
the  exercise  of  an  unlimited  power  of  altering  such  a deci- 
sion would  be  very  great. 

We  fear  it  is  but  too  obvious,  from  the  few  papers  before 
us,  that  the  case  may  be  found  to  call  for  legislative  inter- 
ference, for  there  is  an  appearance  of  its  being  difficult  to 
carry  out  the  selection  which  has  been  made,  from  the  dif- 
ference of  opinion  existing  in  the  council. 

Rule  absolute. 


(a)  See  Grant  on  Corporations,  54*57. 
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The  Corporation  of  the  County  of  Haldimand  v. 
Martin,  Sheriff. 

A herijf's  fees — Panels  for  County  Court  and  Quarter  Sessions — Mileage  for 
summoning  jurors — Money  hqd  and  received — Amount  due  uncertain — Refer- 
ence— Right  to  recover  back  overcharge — ij  6°  14  Vic.,  ch.  jj,  14  6°  ij  Vic., 
eh.  jj,  14  0°  ij  Vic.,  ch.  6j,  16  Vic.,  ch.  120. 

The  sheriff  of  Haldimand  for  many  years,  since  1853,  had  charged  for  the 
panel  of  jurors  for  both  the  County  Court  and  Sessions,  and  mileage  for 
summoning  each  juror  according  to  the  distance  from  the  court  house  to  his 
residence,  without  reference  to  the  distance  actually  travelled  to  serve  alb 
These  charges  had  been  paid  to  him  without  question,  upon  the  affidavit 
required  by  the  act  verifying  his  accounts,  which  did  not  shew  on  what  prin- 
ciple the  charges  had  been  made,  nor  did  it  appear  that  the  county  council, 
or  their  treasurer,  were  aware  of  it  before  making  the  payments.  There 
was  no  audit  of  the  sheriff’s  accounts  as  between  him  and  the  treasurer, 
who  paid  him  ; but  the  treasurer’s  accounts,  including  them,  had  been  regu- 
larly audited  and  passed  by  the  council. 

The  council  sued  the  sheriff  for  money  had  and  received,  to  recover  back  the 
overcharge,  contending  that  the  mileage  had  been  computed  upon  a wrong 
principle,  and  that  he  was  entitled  to  charge  only  for  one  panel.  A verdict 
was  taken,  subject  to  the  opinion  of  the  court  as  to  the  right  ; and  it  was 
agreed  that  if  in  their  opinion  the  defendant  was  liable  to  refund  any  thing, 
th  i amount  should  be  settled  by  the  judge  of  the  County  Court. 

Held — That  the  sheriff  was  authorised  to  charge  for  both  panels,  but  that  he 
was  entitled  only  to  mileage  for  the  distance  actually  travelled  to  summon 
all  the  jurors. 

Held,  also,  that  the  overcharge  might  be  recovered  back  by  the  county  in  an 
action  for  money  had  and  received.  Burns , J.,  dissenting,  on  the  ground 
that  the  statutes  afforded  room  for  doubt  as  to  the  right,  that  though  the 
sheriff  might  have  charged  too  much,  the  mode  of  charging  contended  for 
by  the  plaintiff  was  not  correct,  and  that  as  the  fees  had  been  demanded 
and  paid  for  many  years  without  question,  the  sheriff  should  not  be  called 
upon  to  shew  the  exact  sum  to  which  he  was  entitled. 

This  was  an  action  against  the  defendant  for  money  had 
and  received  to  the  plaintiffs’  use,  to  recover  back  money 
paid  to  him  for  several  years,  since  1853,  for  mileage  in 
serving  summonses  upon  the  jurors  to  serve  in  the  courts  of 
assize  and  nisi  prius,  and  the  Quarter  Sessions  and  County 
Court,  the  plaintiffs  contending  that  there  had  been  a great 
overcharge  in  the  mileage  ; and  also  to  recover  back  the 
charges  made  for  returning  the  panels  of  jurors  at  the  courts 
of  Quarter  Sessions  and  County  Court,  on  the  ground  that 
an  overcharge  was  made  in  respect  of  that  item. 

The  trial  took  place  at  Cayuga,  before  Burns,  J. 

The  treasurer  of  the  county  proved  that  he  had  always 
paid  the  sheriff’s  accounts  from  time  to  time,  upon  vouchers 
in  this  form  : that  is  to  say,  attached  to  the  account  of  the 
sheriff  against  the  county,  made  out,  not  in  detail  as  respects 
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the  charge  for  mileage,  but  in  gross,  were  affidavits  of  the 
bailiff  and  deputy-sheriff  as  follows  : 

“ Peter  Campbell,  of  the  town  of,  &c.,  sheriff’s  officer, 
maketh  oath  and  saith,  that  he  did  during  the  month  of 
June  last  past  necessarily  travel  591  miles  in  and  about 
serving  jurors  for  the  grand  and  petit  juries  for  the  sessions, 
and  petit  jury  for  the  county  court,  to  be  held  for  this  county, 
on  Tuesday,  the  5th  July,  1853. 

“ Sworn,”  &c. 

The  affidavit  of  the  deputy  sheriff  stated — “ That  the 
above  account  is  just  and  true,  to  the  best  of  deponent’s  be- 
lief and  knowledge,  and  that  the  services  charged  therein 
mentioned  were  duly  performed.” 

The  receipt  of  the  sheriff  to  the  treasurer  was  appended  at 
the  foot  of  the  account.  The  sheriff’s  accounts  for  these 
services  were  not  subjected  to  any  examination  or  audit, 
but  were  always  paid  by  the  treasurer  on  production  of  the 
account  tvith  the  vouchers  of  the  character  stated.  As  be- 
tween the  treasurer  and  the  corporation,  his  accounts  were 
audited  and  passed  annually,  and  the  auditors  passed  the 
treasurer’s  accounts  on  production  by  him  of  the  vouchers 
so  furnished  to  him  by  the  sheriff.  In  making  up  the  sher- 
iff ’s  charge  for  mileage  it  was  admitted  that  he  charged  for 
each  juror  the  distance  from  the  courthouse  to  his  residence, 
and  by  the  road  which  the  officer  would  have  to  travel. 
Further, |it  was  admitted  that  the  sheriff  charged  20s.  for 
returning  the  panel  of  jurors  for  the  sessions,  and  20s.  for 
the  panel  of  the  same  jurors  to  serve  in  the  county  court. 

These  charges  had  been  paid  without  any  fault  being 
found,  or  the  corporation  making  any  enquiry  into  the  mat- 
ter, until  the  end  of  1857  or  beginning  of  1858.  It  seemed 
that  the  warden  of  the  county  at  that  time  received  a com- 
munication from  the  county  of  Grey  on  the  subject  of  the 
sheriff’s  accounts,  and  upon  applying  to  the  sheriff  to  know 
the  principle  upon  which  the  mileage  for  serving  jurors  was 
charged,  he  learned  what  has  been  already  stated.  Then, 
upon  comparing  the  accounts  with  each  other,  which  had 
been  from  time  to  time  rendered,  it  was  found  that  the 
mileage  charged  varied  very  greatly,  sometimes  being  as 
much  as  1530  miles  for  summoning  the  jury  for  one  court. 
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The  council  of  the  county  appointed  a committee^  upon 
the  subject,  and  the  committee  thought  the  sheriff  should 
charge  the  services  for  mileage  thus,  viz.,  that  after  having 
ascertained  the  number  of  persons  to  be  summoned  from 
any  one  township,  the  officer  should  first  proceed  to  the 
place  of  residence  of  the  nearest  person,  and  serve  him,  and 
then  proceed  to  the  next,  and  so  on,  and  then  that  the  num- 
ber of  miles  actually  travelled  in  making  such  a round  of 
services  should  be  charged,  and  not  mileage  to  each  juror’s 
house  from  the  court  house.  The  committee  further  thought 
the  sheriff  was  only  entitled  to  one  20s.  for  return  of  the 
panel  of  jurors  to  the  sessions  and  county  court,  inasmuch 
as  they  were  the  same  jurors. 

The  corporation  thereupon  resolved  to  bring  an  action 
against  the  defendant  to  recover  back  the  money,  and  that 
they  would  give  evidence  to  show  that  the  sheriff  could  not 
have  travelled  the  number  of  miles  charged  in  the -accounts 
and  thus  compel  him  to  give  evidence  to  support  his  ac- 
counts or  to  adopt  the  mode  they  contended  should  have 
been  followed  in  making  the  services  for  mileage. 

Evidence  was  only  gone  into  so  far  as  to  ascertain  the 
principle  upon  which  the  sheriff  had  charged  and  been  paid, 
and  upon  which  the  corporation  contended  the  charges 
should  be  made,  with  a view  of  having  the  legal  questions 
settled  by  the  court. 

It  was  admitted  with  regard  to  the  charges  of  20s.  for 
each  panel  of  jurors,  that  in  practice  the  judge  of  the  county 
court  issued  his  precept  for  the  jury  for  the  county  court, 
and  that  the  justices  issued  their  precept  for  the  sessions, 
and  that  in  fact  the  sheriff  did  make  a double  return  of  the 
same  jurors,  one  to  each  court  with  the  precept  of  that  court. 

The  defendant’s  counsel  raised  the  following  objections. 

1.  That  the  action  would  not  lie.  That  the  facts  would 
establish  that  the  payments  were  voluntary,  the  account 
being  audited  annually  b}^  the  auditors  appointed  by  the 
council:  that  the  payments  had  been  made  under  the  act 
of  parliament  on  vouchers  mentioned  in  the  act,  which  suffi- 
ciently authorised  it ; and  besides,  the  sheriff  having  paid 
the  bailiffs  and  officers  for  serving,  on  the  affidavits  which 
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also  entitled  him  to  receive  payment,  it  would  be  unjust  to 
compel  him  now  to  refund. 

2.  That  in  an  action  for  money  had  and  received,  there 
should  be  a demand  of  some  specific  sum,  or  of  some  thing 
which  was  capable  of  being  ascertained,  and  that  it  would 
not  apply  to  a case  of  this  kind. 

A verdict  was  taken  for  the  plaintiffs  in  order  to  obtain 
the  opinion  of  the  court  whether  the  action  could  be  main- 
tained, and  also  to  settle  the  principle,  if  it  could  be  main- 
tained, upon  which  the  sheriff  had  a right  to  make  the 
charges.  If  the  sheriff  should  be  found  liable  to  refund  any 
portion  of  the  money  he  had  received,  then  the  matter  was 
to  be  referred  to  the  judge  of  the  county  court  to  ascertain 
the  amount. 

Adam  Wilson , Q.C.,  and  Freeman , Q.C.,  for  the  plaintiffs, 
cited  13  & 14  Vic.,  ch.  55,  secs.  61,  81  : 16  Vic.,  ch.  120,  sec. 
9,  sub-sec.  2 ; Riddell  v.  Bank  of  Upper  Canada,  18  U.  C. 
R.,  139;  Smith  v.  Sleap,  12  M.  & W.  585,  588;  Butler  v. 
Harrison,  Cowp.  565 ; Cox  v.  Prentice,  3 M.  & S.  344  ; 
Peto  v.  Blades,  5 Taunt.  657  ; Edwards  v.  Hodding,  ib. 
815  ; Brind  v.  Hampshire,  1 M.  & W.  365,  372  ; Skyring  v. 
Greenwood,  4 B.  & C.  281  ; Traherne  v.  Gardner,  5 E.  & B. 
913 ; Regina  v.  Treasury  Commissioners,  16  Q.  B.  357 ; 
Smith  v.  Jones,  6 Jur.  283;  Lewis  v.  Campbell,  8 C.  B. 
545 ; Rivers  v.  Roe,  4 C.  P.  21  ; Chitty  on  Contracts, 
548  ; Bilbie  v.  Lumley,  2 East  469  ; Usher  v.  Walters,  3 Q. 
B.  533  ; Steele  v.  Williams,  8 Ex.  625 ; Ashmole  v.  Wain- 
wright,  2 Q.  B.  837  ; Parker  v.  Bristol  and  Exeter  R.  W. 
Co.,  6 Ex.  702  ; Tomlinson  v.  Shynn,  2 B.  & B.  77  ; Dew  v. 
Parsons,  2 B.  & Al.  562. 

Eccles,  Q.  C.,  and  J.  R.  Martin , contra,  cited  Litt  v. 
Martindale,  36  Eng.  Rep.  424 ; Glynn  v.  Thomas,  11 
Ex.  879  ; Valpy  v.  Manley,  1 C.  B.  602  ; Fulham  v.  Down, 
6 Esp.  26,  note;  Wilson  v.  Ray,  10  A.  & E.  89  ; Haigh  v. 
Jones,  5 M.  & Gr.  638  ; Andrew  v.  Hancock,  1 B.  & B.  45 ; 
Colwell  v.  Peden,  3 Watts  327  ; Smith  v.  Mercer,  6 Taunt. 
76  ; Perry  v.  Newcastle  Mutual  Ins.  Co.,  8 U.  C.  R.  366  ; 
Gill  v.  Cubitt,  3 B.  & C.  466. 
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Robinson,  C.  J. — At  present  I think  that  the  sheriff  was 
entitled  to  charge  for  making  out  the  two  panels  of  jurors 
summoned  by  him  ; that  is,  the  one  for  the  county  court, 
and  the  other  for  the  quarter  sessions,  supposing  that  he 
did  actually  furnish  one  for  each.  The  statutes  13  & 14  Vic., 
ch.  55,  sec.  81,  14  & 15  Vic.,  ch.  65,  and  16  Vic.,  ch.  120, 
sec.  9,  all  expressly  allow  him  to  charge  for  a panel  for  each 
court,  and  there  is  no  question  about  the  quantum  of  this 
charge,  though  it  has  been  different  at  different  times  under 
several  acts,  varying  between  20s.  and  25s. 

The  legislature  might  have  made  one  panel  do  for  both 
courts,  but  they  have  not  made  that  provision,  but  on  the 
contrary  have  allowed  one  to  be  furnished  for  each.  The 
chairman  of  the  quarter  sessions  and  the  judge  of  the  county 
court  being  in  general  the  same  person,  one  panel  might 
suffice  for  the  two  courts, so  far  as  that  consideration  applies ; 
but  the  offices  of  the  two  courts  are  different,  and  in  order 
to  make  the  panels  conveniently  accessible  to  suitors,  it 
probably  is  expedient  that  there  should  be  one  in  the  office 
of  each  court. 

With  respect  to  the  other  charge  which  it  is  alleged  has 
been  wrongfully  made — that  is,  the  charge  for  mileage  from 
the  court  house  to  the  place  of  residence  of  each  juror  for 
serving  the  summons  upon  each  juror — I am  of  opinion  that 
that  mode  of  charging  is  not  authorized  by  any  of  the  sta- 
tutes from  13  & 14  Vic.,  ch.  55,  to  the  statute  which  now 
regulates  the  charge. 

The  first  statute,  13  & 14  Vic.  ch.  55,  sec.  81,  gives  to  the 
sheriff  6d.for  every  mile  that  he  or  his  bailiff  may  necessarily 
have  to  travel  from  the  county  town,  for  the  purpose  of  sum- 
moning such  jurors. 

This  81st  clause,  as  amended  by  the  14  & 15  Vic.,  ch.  65, 
schedule  No.  22,  makes  the  6d.  payable  for  every  mile  that 
the  sheriff,  &c.,  may  necessarily  and  actually  have  had  to 
travel  from  the  county  court  house  for  the  purpose  of  serv- 
ing such  summonses. 

The  only  alteration  is  in  adding  the  word  actually  to  the 
word  necessarily,  which  denotes  an  intention  to  confine  the 
charge  to  the  number  of  miles  really  travelled,  though  the 
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introducing  the  word  actually  in  addition  does  not,  I think, 
make  the  intention  more  apparent  than  it  was  before. 

The  statute  16  Vic.,  ch.  120,  sec.  9,  retains  the  exact 
words  of  the  provision  as  it  had  been  thus  amended  ; and  the 
“ Upper  Canada  Jurors’  Act  of  1858,”  22  Vic.,  ch.  100,  if  in 
point  of  time  it  had  been  applicable  to  the  present  case, 
would  have  made  no  change  as  regards  the  fee  in  question. 

It  only  shews  (sec.  161)  that  the  legislature  had  become 
aware  of  the  necessity  of  providing  a new  check  in  regard 
to  this  fee,  for  it  provides  for  a more  particular  affidavit  in 
regard  to  the  number  of  miles  travelled,  and  that  the 
sheriff’s  account  shall  be  subject  to  audit,  and  an  order 
made  by  the  court  of  quarter  sessions  directing  the  pay- 
ment, so  that  the  charge  made  for  summoning  each  juror 
must  now  be  specified,  and  the  accounts  must  pass  under 
the  inspection  of  the  court  of  quarter  sessions  and  of  au- 
ditors, before  the  treasurer  is  to  pay  them. 

Of  course  it  may  be  argued  that  the  making  this  new 
provision  shews  that  the  mode  of  charging  had  been  different 
under  the  former  act,  and  that  the  legislature  were  putting 
the  matter  on  a new  footing.  No  doubt  there  is  something 
new  as  regards  the  more  particular  form  of  affidavit  and  the 
auditing  the  order  of  the  sessions  for  payment,  but  as  to 
the  mode  of  charging  mileage  I do  not  think  the  present 
act  makes  any  change.  That  was  already  very  plain  under 
the  former  statutes,  and  was  not  altered,  I think,  by  the 
new  act. 

All  that  any  of  the  statutes  had  given  was  6d.  a mile  for 
the  distance  necessarily  travelled  from  the  county  town  to 
make  all  the  services.  It  was  never  allowed,  I think,  to 
charge  from  the  county  town  to  the  residence  of  each  juror, 
as  if  the  sheriff  had  made  a new  start  from  the  county  town 
to  go  to  the  residence  of  each  person,  though  eight  or  ten 
jurors  might  be  living  near  each  other  in  a township  thirty 
miles  from  the  court. 

Then  the  other  point  submitted  to  us  is  whether,  admit- 
ting this  charge  to  have  been  excessive,  the  plaintiffs  can 
now  maintain  this  action  to  recover  it  back. 

The  case  of  Dew  v.  Parsons,  (2  B.  & Al.  562,)  fully  sup- 
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ports  this  action  in  principle.  The  same  case  is  reported  in 
1 Chitty’s  Reports,  295.  The  sheriff  would  have  had  no 
right  to  make  any  charge  for  the  summoning  jurors  unless  a 
fee  had  been  assigned  to  him  by  the  legislature.  Man}7  cases 
lay  down  that  principle  clearly,  and  it  is  certain  he  could 
have  had  no  legal  claim  to  be  paid  out  of  the  county  revenue 
for  a service  of  this  kind,  if  there  had  not  been  a statute 
directing  that  the  county  should  bear  the  charge.  This 
being  so,  he  must  restrict  himself  to  what  the  statute  does 
allow,  because  for  any  excess  above  that  he  has  no  authority. 
I find  nothing  to  narrow  the  application  of  the  principle 
acted  upon  in  Dew  v.  Parsons,  and  which  does  not  seem  to 
be  interfered  with  by  the  case  of  Sky  ring  v.  Greenwood, 
(4  B.  & C.  281,)  or  any  case  of  that  kind. 

The  sheriff  is  a public  officer,  held  responsible  for  what  his 
deputies  and  bailiffs  do  in  the  execution  of  duties  belonging 
to  his  office,  and  I find  no  authority  for  holding  that  because 
the  fee  improperly  exacted  may  have  gone  into  the  hands  of 
his  bailiff*,  or  because  it  may  have  been  long  ago  expended, 
either  by  him  or  by  the  sheriff,  it  can,  therefore,  not  be  re- 
claimed. An  individual  in  such  a case  could  sue  for  the 
money  back,  and  as  the  money  in  this  case  came  from  the 
public  funds  of  the  corporation,  I think  no  reason  exists 
why  the  corporation  may  not  recover  it.  It  is  a strong  cir- 
cumstance that  under  the  laws  in  force  when  the  fees  in 
question  were  received  the  treasurer  was  legally  bound  to 
pay  the  sum  which  appeared  to  be  due  on  the  sheriff's 
account  for  the  service,  supported  by  the  affidavits  required. 
He  had  therefore  a right  to  suppose  that  the  service  was 
charged  for  in  conformity  to  the  law.  If  any  mistake  was 
committed  it  was  by  the  sheriff  or  his  officers,  not  by  the 
plaintiffs  or  the  treasurer ; but  if  the  charge  had  been  passed 
by  a mistake  of  the  treasurer,  I do  not  see  that  that  would 
prevent  its  being  reclaimed. 

In  Dew  v.  Parsons  the  court  thought  nothing  wrong  had 
been  intended,  and  that  it  was  not  very  reasonable  that  the 
charge  had  been  objected  to,  (as  appears  in  Chitty’s  report 
ol  the  case,)  but  yet  they  allowed  the  money. 

I refer  on  the  point  I am  now  considering  to  Bize  v. 
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Dickason,  (1  T.  R 287,)  Jons  v.  Perchard,  (2  Esp.  Ca.  507.) 
Longdill  v.  Jones,  (1  Stark  N.  P.  C.  276,)  Graham  v.  Gill, 
(2  M.  & Sel.  297,)  Harvey  v.  Archbold,  (3  B & C.  626,)  and 
Steel  v.  Williams,  (8  Ex.  625.) 

There  does  seem  to  be  in  this  case  a practical  difficulty  in 
the  way  of  arriving  at  the  exact  amount  which  should  be 
regarded  as  being  in  excess  of  the  legal  charge.  It  cannot  be 
said  that  it  is  shewn  on  the  face  of  this  case  what  exact 
amount  can  be  properly  reclaimed,  because  that  depends  on 
the  distance  actually  and  necessarily  travelled  in  serving  all 
the  jurors  in  each  panel;  but  whatever  difficulty  that  might 
have  created  if  the  case  had  gone  to  trial,  the  parties  have 
acted  reasonably  and  considerately  in  obviating  it  by  agree- 
ing to  a reference  for  determining  the  amount  in  case,  from 
the  effect  of  our  decision,  that  should  become  necessary. — See 
Parker  v.  The  Bristol  and  Exeter  R W.  Co.,  (6  Ex.  706.) 

Upon  the  main  question  in  the  case,  what  I take  to  be 
the  law  in  regard  to  suing  for  the  money  back,  is  strongly 
expressed  by  Baron  Martin,  in  Steele  v.  Williams,  (8  Ex. 
632,)  where  he  says,  “ It  is  the  duty  of  a person  to  whom 
an  act  of  parliament  gives  fees  to  receive  what  is  allowed, 
and  nothing  more.”  “ This,”  he  adds,  “ is  more  like  the 
case  of  money  paid  without  consideration — to  call  it  a volun- 
tary payment  is  an  abuse  of  language.”  The  question 
there  was  about  an  excess  of  fees  charged  by  a parish  clerk 
for  searches  and  certificates. 

And  further,  there  is  this  to  be  considered  in  the  present 
case,  that  it  is  hardly  to  be  said  that  the  plaintiffs  paid  the 
money  with  a knowledge  of  all  the  facts,  if  that  would  be 
conclusive  alone,  for  they  paid  it  upon  accounts  and  vouchers 
furnished  by  the  sheriff'  to  the  effect  that  the  charges  were 
made  upon  the  miles  travelled,  which  would  be  in  conformity 
with  the  act  of  parliament,  the  terms  of  which  requir  ed  them 
to  pay  upon  such  accounts  and  vouchers  being  produced  to 
them.  When  they  found  that  the  sheriff  was  mistaken  in  his 
construction  of  the  act,  and  that  services  were  charged,  and 
had  in  consequence  been  paid  for,  on  an  erroneous  underr 
standing  of  the  law  by  the  officer,  it  appears  to  me  that  the 
plaintiffs  must  be  in  a situation  to  reclaim.  If  the  sheriff 
13 
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had  charged  Is.  a mile  instead  of  6d.,  and  the  plaintiffs  had 
paid  it,  then,  whether  they  could  have  recovered  it  back  or 
not,  this  at  least  is  clear,  that  the  payment  would  have  been 
made  with  a knowledge  of  the  fact,  but  I think  here  it  is 
otherwise. 

McLean,  J. — As  to  the  first  point,  whether  this  action 
will  lie  under  the  circumstances  to  recover  money  back. 

The  principle,  as  stated  by  Lord  Mansfield  in  the  case  of 
Bize  v.  Dickason  et  al.,  (1  T.  R.  287,)  is  that  which  seems  to 
govern  all  the  cases  for  money  had  and  received  to  the  plain  - 
tiffs’  use.  In  that  case  there  had  been  dealings  between  the 
plaintiffs  and  the  bankrupt,  of  whose  estate  the  defendants 
were  the  assignees.  The  plaintiff  paid  to  the  defendants  a 
sum  of  money  claimed  by  them,  without  deducting  a con- 
siderable sum  for  which  he  was  entitled  to  credit  from  the 
bankrupt’s  estate.  After  discovering  the  mistake  he  demand- 
ed the  amount  to  be  repaid  to  him,  and  that  being  refused  he 
brought  an  action  to  recover  back  the  amount  as  so  much 
money  had  and  received  by  the  defendants  to  his  use,  and 
he  succeeded  in  his  action.  Lord  Mansfield  stated  the  law 
to  be  that  when  a person  pays  money  which  he  should  in 
good  conscience  pay  he  cannot  recover  it  back  : but  where 
money  is  paid  by  mistake , which  there  was  no  ground  to 
claim  in  conscience,  the  party  may  recover  it  back  again  by 
this  kind  of  action.  Was  this  money,  then,  which  the  plain- 
tiffs claim,  paid  to  the  defendant  by  mistake,  when  there  was 
no  ground  in  conscience  on  his  part  to  claim  or  receive  it  ? 
There  seems  to  be  no  reason  to  believe  that  the  county 
council  during  the  time  the  fees  complained  of  were  charged 
and  received  by  the  defendant  were  aware  how  the  charges 
were  made  up,  or  that  they  knew  anything  except  the  gross 
amount  paid  from  time  to  time  for  the  services  in  summoning 
jurors.  The  payments  were  made  by  the  treasurer  without 
the  accounts  being  submitted  to  the  council,  and  the  trea- 
surer seems  to  have  considered  himself  bound  to  pay  what- 
ever sums  the  several  accounts  amounted  to  when  sworn  to 
by  the  sheriff’s  officers.  There  is  no  reason  to  doubt  that 
the  affidavits  were  correct  according  to  the  manner  of  com- 
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puting  the  number  of  miles  travelled  as  adopted  by  the 
sheriff  and  his  officers,  and  it  must  be  assumed  that  they 
considered  that  the  correct  mode ; but  if  not  sanctioned  by 
law,  then  it  is  perfectly  clear  that  by  such  mode  the  defen- 
dant has  received  a considerable  amount  beyond  what  he 
was  entitled  to  for  the  service  rendered.  Thai  amount 
being  paid  by  the  plaintiffs  in  ignorance  of  the  true  state  of 
the  case,  or  under  a belief  that  the  amount  charged  was  the 
proper  amount  which  should  be  paid,  they  now  desire  to 
have  refunded  into  the  county  treasury  from  which  it  was 
paid  by  mistake,  and  I think  they  may  maintain  this  action 
for  the  purpose  of  enforcing  the  re-payment. 

The  case  of  Dew,  sheriff,  v.  Parsons  (2  B.  & Al.  562) 
is  one  so  decidedly  in  point  that  I cannot  draw  any  distinc- 
tion in  principle.  In  that  case  the  plaintiff  claimed  as  a 
matter  of  right  from  the  defendant  a larger  amount  of  fees 
upon  several  warrants  issued  by  him  than  he  was  by  law 
entitled  to,  and  the  defendant,  an  attorney,  paid  it  in  igno- 
rance of  the  law.  Subsequently  the  plaintiff  brought  an 
action  against  the  defendant,  apparently  to  establish  a right 
to  other  fees  claimed,  and  the  defendant  set  off  in  that  action 
the  amount  previously  illegally  exacted.  At  the  trial  the 
plaintiff  objected  that  the  payment  had  been  made  with  a 
full  knowledge  of  all  the  facts,  though  under  a misapprehen- 
sion as  to  his  legal  liability  by  the  defendant,  and  therefore 
that  it  could  not  be  recovered  back,  and  consequently  was 
not  the  subject  of  set-off.  The  learned  judge,  however, 
admitted  the  evidence,  and  the  balance  of  the  account  being 
then  against  the  plaintiff,  he  was  nonsuited.  A rule  was 
obtained  the  following  term  for  setting  aside  the  nonsuit, 
but  the  court  held  that  the  defendant  might  maintain  money 
had  and  received  for  the  excess  paid  beyond  the  legal  fees, 
or  might  set  off  the  same  in  the  action  of  the  sheriff  against 
him.  The  same  principle  is  supported  and  acted  upon  in 
the  cases  of  Bize  v.  Dickason  et  al.,  to  which  I have  already 
referred,  Cox  et  al.  v.  Prentice,  (3  M.  & S.  344),  Traherne 
et  al.  v.  Gardner  et  al.,  (5  E.  & B.  913),  and  various  other 
cases  ; and  I think  all  the  authorities  shew  that  where  money 
is  paid  by  mistake,  or  in  ignorance  of  legal  charges,  or 
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under  protest,  the  excess  may  be  recovered  back  in  an  action 
for  money  had  and  received.  Under  this  view  of  the  law, 
and  not  considering  the  payments  made  to  the  defendant 
as  voluntary  payments  made  with  a full  knowledge  of  all 
the  facts,  I think  the  defendant  is  liable  to  refund  whatever 
amount  he  has  received  beyond  what  he  was  by  law  entitled 
to  receive. 

Then  as  to  the  charges  which  a sheriff  is  entitled  to  make 
for  summoning  juries  for  the  several  courts.  I think  that 
the  law  did  not  at  any  time  authorise  a sheriff  to  charge  as 
if  he  or  his  officer  travelled  the  actual  distance  between  the 
courthouse  and  the  place  of  residence  of  each  juror  in  order 
to  serve  a summons.  The  utmost  that  could  be  properly 
charged  was  the  number  of  miles  actually  travelled  from  the 
county  town  in  serving  the  jurors  with  the  summonses  for 
their  attendance.  While  the  sheriffs  were  paid  a gross  sum 
for  summoning  each  jury,  of  course  no  question  could  arise 
as  to  the  actual  number  of  miles  travelled,  but  when  the 
present  system  of  selecting  and  balloting  jurors  was  adopted, 
and  the  travelling,  instead  of  being  confined  to  one  neigh- 
bourhood, as  it  generally  was  under  the  old  system,  was 
extended  to  every  township,  and  not  unfrequently  to  the 
most  distant  parts  of  counties,  it  became  necessary  to 
change  the  mode  of  remuneration  to  the  sheriffs  or  officers 
whose  duty  it  was  to  summon  jurors,  and  then  an  allowance 
was  made  for  each  mile  travelled  and  for  the  service  of  each 
summons.  The  mileage  could  only  be  ascertained  by  the 
oath  of  the  person  serving  a summons ; but  when  two  or 
three  or  more  resided  in  one  neighbourhood,  or  on  the  same 
line  of  road,  and  there  was  in  fact  but  one  journey  performed 
to  summon  them  all,  it  never  was  contemplated  that  mile- 
age should  be  charged  as  if  the  officer  travelled  from  the 
court  house  to  serve  each  individual.  The  distance  actually 
travelled  to  serve  the  whole  appears  to  me  all  that  could 
properly  be  charged  in  such  cases. 

As  to  the  panels  of  jurors  furnished  by  the  sheriff  for  the 
courts  of  general  quarter  sessions  and  county  courts,  I think 
he  is  entitled  to  the  same  charge  for  each  panel.  A sepa- 
rate precept  is  issued  from  each  court,  and  each  court  has 
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its  own  clerk,  in  whose  hands  its  records  and  papers  must 
he  kept.  The  judge  of  the  county  court  is  now  ex  officio 
chairman  of  the  quarter  sessions,  and  if  either  court  were 
obliged  to  depend  upon  the  clerk  of  the  other  for  the 
panel  of  jurors,  great  inconvenience  might  sometimes 
arise.  The  same  jurors  serve  in  each  court,  but  that  does 
not  render  it  less  necessaiy  that  each  court  should  have  a 
panel  of  their  names  to  be  used  when  required. 

Burns,  J. — First,  with  respect  to  the  claim  the  plaintiffs 
make  against  the  defendant  to  be  refunded  the  20s.  for  one 
of  the  panels  returned  by  the  sheriff  to  the  sessions  and  to 
the  county  court,  I think  the  sheriff  is  right.  The  plaintiffs 
rely  upon  the  proviso  to  the  30th  section  of  the  jury  act,  13 
& 14  Vic.,  ch.  55,  which  enacts  that  it  shall  be  lawful  for  the 
sheriff  to  return  the  same  panels  to  the  precepts  for  the 
sessions  and  for  the  county  court,  where  the  day  for  holding 
the  respective  courts  shall  be  the  same,  to  establish  that  he 
should  be  paid  only  one  20s.  for  the  return  of  the  panels. 
It  is  admitted,  and  the  practice  is,  that  two  precepts  are 
required,  one  from  the  ju^lge  of  the  county  court,  and  one 
from  the  justices  in  sessions.  It  is  also  admitted  that  in 
practice  the  sheriff  makes  a return  to  each  court  of  a panel 
of  jurors  with  his  return  to  the  precept.  The  practice  is 
correct,  for  each  court  acts  independent  of  the  other,  and 
each  may  fine  jurors  for  non-attendance  and  otherwise,  and 
it  might  be  both  inconvenient,  irregular,  and  illegal  to  impose 
such  fines  upon  persons  who  did  not  appear  returned  to  serve 
as  jurors  in  the  court  imposing  the  fines.  The  81st  section 
enacts  that  the  sheriff*  shall  be  entitled  to  the  sum  of  one 
pound  for  each  panel  of  jurors  returned  and  summoned  by 
him  in  obedience  to  any  general  precept.  Now,  when  the 
sheriff  has  two  precepts  upon  which  he  summons  the  same 
persons  to  attend  two  courts,  and  returns  the  names  in  two 
separate  panels  to  the  two  courts,  I do  not  see  it  can 
admit  of  any  question  but  that  it  is  in  fact  a panel  of 
jurors  to  each  court,  and  therefore  two  panels.  That  the 
persons  are  the  same  in  both  cannot  make  them  one  panel, 
where  they  appear  in  different  places,  and  under  different 
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authority,  and  I think  it  cannot  admit  of  any  other  argu- 
ment than  that  they  must  be  considered  as  each  of  them  to 
be  a panel  returned. 

Secondly,  as  respects  the  other  portion  of  the  plaintiff’s 
demand,  which  would  probably  amount  to  some  £500  or 
£600  in  all,  this  requires  to  be  dealt  with  upon  other  grounds. 
The  charge  allowed  the  sheriff  for  mileage  in  service  upon 
jurors  is  thus  expressed  in  the  81st  section  of  the  same  jury 
act,  “a  further  sum  of  sixpence  for  every  mile  that  he,  or  his 
deputy,  or  bailiffs , may  necessarily  have  to  travel  from  the 
county  town  for  the  purpose  of  summoning  the  jurors  upon 
such  panel”  The  construction  put  upon  this  by  the  de- 
fendant ever  since  1851,  when  the  county  was  first  set 
apart,  has  been  that  he  had  a right  to  charge  mileage  for 
each  juror  from  the  court  house  to  his  place  of  residence,  and 
that  at  certain  seasons  of  the  year  when  freshets  prevented 
the  bailiffs  from  taking  the  direct  road  to  the  juror’s  house, 
and  when  bridges  were  carried  away  on  the  Grand  River, 
the  distance  to  get  to  the  juror’s  place  would  in  some  cases 
be  doubled  and  trebled,  and  these  circumstances  accounted 
for  the  unequal  number  of  miles  travelled  for  the  different 
courts.  I am  not  prepared  to  say  that  the  defendant’s  con- 
struction is  the  proper  one  to  give  the  act,  to  the  full  extent 
he  contends  for ; but,  on  the  other  hand,  I feel  quite  clear 
the  construction  which  the  plaintiffs  desire  to  put  upon  it 
cannot  be  correct.  According  to  their  mode  of  making  the 
allowance  for  travel,  they  have  not  taken  into  account 
accidents  which  may  happen  to  bridges,  roads,  &c.,  and  have 
not  considered  that  the  bailiff  may  not  be  able  to  effect  the 
service  according  to  law  upon  going  a first  timejto  the  juror’s 
place  of  residence,  and  may  have  to  return  again.  The 
defendant  claimed  payment  according  to  his  construction  of 
the  act  as  a matter  of  right,  and  it  has  been  paid  to  him 
since  1851,  up  to  the  commencement  of  1858,  without  any 
question  having  been  made  upon  the  subject. 

The  mode  provided  by  the  act  for  the  payment  of  these 
charges  is  that  the  same  was  to  be  paid  by  the  treasurer  out 
of  any  moneys  in  his  hands  belonging  to  the  county  not 
specially  appropriated  by  act  of  parliament,  upon  proof  of 
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affidavit  made  before  some  commissioner,  of  such  travel 
having  been  so  necessarily  performed  in  the  making  such 
service ; and  for  such  money  so  paid  the  treasurer  should 
be  allowed  in  his  accounts  with  the  county,  as  if  the  same 
had  been  paid  under  the  special  authority  and  direction  of 
the  corporation.  The  legislature  has  not  provided  for  any 
examination  of  or  audit  of  these  accounts  before  being  paid, 
but  has  made  them  payable  simply  upon  certain  affidavits 
being  produced  to  the  treasurer.  In  this  way  the  legislature 
has  certainly  left  the  matter  very  open  indeed,  and  I cannot 
doubt  for  a moment  that  if  the  treasurer  had  taken  upon 
himself  to  refuse  payment  of  any  of  the  accounts  so  furnished 
to  him,  the  court,  upon  being  applied  to  for  a mandamus 
upon  the  materials  laid  before  the  treasurer,  would  have  con- 
sidered there  was  a prima  facie  case  for  ordering  payment. 

The  last  jury  act  has  made  an  alteration  with  respect  to 
the  mileage,  and  placed  it  upon  the  footing  not  of  what  the 
sheriff  may  necessarily  have  to  travel , but  what  may  have 
necessarily  and  actually  been  travelled  for  serving  the  sum- 
monses, and  that  too  only  in  going  to  serve,  and  not  for 
returning.  This  shews  that  the  legislature  has  endeavoured 
to  limit  the  former  act,  and  proves  that  it  must  have  been 
considered  there  was  some  question  which  was  open  to  be 
treated  in  various  ways  by  the  sheriff. 

Looking  at  the  case,  then,  as  one  in  which  the  defendant 
may  have  thought  he  was  quite  right  in  his  construction, 
and  did  demand  payment  of  his  accounts  as  of  right  for  a 
number  of  years,  and  the  same  has  been  paid  without  ques- 
tion upon  the  subject,  the  question  is,  whether  under  these 
circumstances  the  corporation  can  recover  any  portion  of  the 
money  so  paid  back  again  from  the  defendant,  after  finding 
out  that  the  defendant’s  construction  of  the  act  is  not  perhaps 
the  right  construction.  I am  of  opinion  that  they  cannot 
do  so.  The  positions  laid  down  in  the  two  cases  of  Brisbane 
v.  Dacres,  (5  Taunt.  143,)  and  Skyring  v.  Greenwood,  (4  B. 
& C.  281 J must,  I think,  govern  this  one.  The  defendant 
has  for  a series  of  years  been  receiving  fees  which  he  had 
some  colour  of  right,  from  being  paid  so  long  without  ques- 
tion, to  consider  his  own,  and  in  all  probability  must  have 


192  queen’s  bench,  Hilary  term,  23  vie.,  i860. 

paid  from  the  money  so  received  to  others  for  the  same 
charges  a proportion  of  it,  so  that  great  injustice  might  be 
done  to  hold  him  liable  to  refund  it  now,  and  to  do  that  upon 
the  construction  of  an  expression  with  regard  to  the  charge  of 
mileage,  by  which  it  may  have  been  thought  doubtful  what 
was  meant.  I am  not  aware  in  what  manner  the  sheriff  was 
allowed  to  charge  for  summoning  juries  before  1845,  for  1 
find  no  statute  upon  the  subject.  The  statute  8 Vic.,  ch.  38, 
authorised  the  justices  of  the  peace  in  the  different  districts 
to  frame  a table  of  fees  for  all  services  rendered  in  the  ad- 
ministration of  justice,  and  to  transmit  them  to  the  clerk  of 
the  crown  in  Toronto,  to  be  laid  before  the  judges  of  the? 
Queen’s  Bench,  and  thereupon  the  judges  were  to  frame  a 
table  of  fees  to  guide  and  govern  all  officers.  The  tariff  of 
fees  made  by  the  judges  under  this  authority,  on  the  15th  of 
November,  1845,  authorised  the  sheriff  to  charge  for  sum- 
moning the  whole  of  the  grand  jury  for  the  assizes  or  sessions, 
£3;  and  for  summoning  each  petit  jury  for  those  courts,  £6. 
In  1851  the  legislature  departed  from  the  system  of  allowing 
a gross  sum  for  the  duty,  and  authorised  mileage  to  be 
charged  in  the  manner  already  mentioned.  In  the  last 
Jury  Act,  the  legislature  has  reduced  the  charge  from  6d. 
per  mile  to  8 cents,  and  made  the  other  alteration  I have 
already  noticed.  This  gives  countenance  to  the  argument  in 
the  defendant’s  favour,  that  the  expression  in  the  act  of  1851, 
may  necessarily  have  to  travel , might  be  interpreted  to  mean 
the  distance  from  the  court  house  to  the  juror’s  residence, 
for  no  one  could  certainly  say  that  the  bailiff  might  not  have 
to  go  to  the  juror’s  place  of  residence  in  order  to  effect  that 
one  single  service,  without  doing  any  other  duty. 

There  are  two  cases  which  bear  more  strongly  in  the  plain- 
tiff’s favour  than  any  other  I have  met  with,  but,  I think, 
upon  examination  of  the  facts  of  those  cases,  there  is  an 
obvious  distinction  between  them  and  this  case.  The  first  is 
Dew  v.  Parsons,  (2  B.  & Al.  562,)  which  was  an  action  by  a 
sheriff  to  recover  a fee  from  an  attorney,  which  the  sheriff 
contended  he  had  a right  to  charge.  The  attorney  did  not 
dispute  the  sheriff’s  right  to  a certain  amount,  and  as  to  that 
he  claimed  a right  to  set  off  a previous  payment,  which  he 
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contended  the  sheriff  had  illegally  exacted,  and  consequently 
was  so  much  money  in  the  sheriff’s  hands  held  for  the 
attorney’s  use.  The  court  upheld  the  position  the  attorney 
took  in  the  matter,  and  decided  the  case  upon  this  ground, 
namely,  that  the  statute  23  Hen.  VI.,  ch.  9,  mentioned  a 
specific  fee  which  the  sheriff  had  a right  to  take,  and  if 
the  sheriff  did  not  bring  himself  within  the  act  of  parliament, 
he  had  no  right  to  exact  a fee  at  all,  for  at  common  law 
the  sheriff  was  bound  to  execute  all  the  King’s  writs  without 
charge  to  the  parties.  The  next  case  is  that  of  Steele  v. 
Williams,  (8  Ex.  625,)  and  there  the  parish  clerk  had  charged 
for  extracts  from  and  searches  made  in  the  registry,  whereas 
the  court  held  that  since  the  statute  6 & 7 Wm.  IV.,  ch.  86, 
sec.  35,  the  clerk  had  a right  only  to  charge  for  a search  and 
a certified  copy.  The  fees  were  paid  under  protest,  and 
an  action  brought  to  recover  the  money  back,  and.  the  court 
affirmed  the  principle  that  no  other  fee  could  be  taken  than 
such  as  prescribed  by  the  act.  Martin , B.,  says : “ If  a 
person  is  authorized  to  receive  money  by  virtue  of  an  act  of 
parliament,  it  is  like  a contract  between  the  parties,  that  the 
sum  allowed  shall  be  all  which  he  is  to  receive,  and  he  is  as 
much  bound  by  the  entirety  of  what  he  is  authorized  to  take, 
as  he  would  be  by  the  entirety  of  a sum  in  a contract.” 

This  last  case  establishes  one  point  in  the  plaintiff’s  favour, 
that  is,  so  far  as  the  opinions  of  Barons  Platt  and  Martin 
affect  it,  and  with  which  I quite  agree,  as  applied  to  this 
case  ; and  that  is,  the  defendant  being  the  sheriff,  and  the  fees 
being  paid  to  him  as  such  under  a demand  apparently  right 
upon  the  face  of  the  papers  furnished  to  the  treasurer,  the 
payment  cannot  be  looked  upon  as  a voluntary  payment  by 
the  plaintiffs,  but  must  be  considered  a payment  made  to 
defendant  colore  ojJim,and  when  made  in  that  way  the  prin- 
ciples governing  the  cases  of  voluntary  payments  do  not 
apply,  and  therefore  when  so  made  an  action  will  lie,  if  the 
fees  received  be  illegal,  to  recover  the  money  back. 

The  point,  however,  which  distinguishes  these  cases  from 
the  one  before  us,  is  that  here  there  is  no  specific  fee  fixed  by 
act  of  parliament.  It  is  true  the  legislature  has  said  the 
sum  per  mile  for  travel  shall  be  sixpence,  but  the  legisla- 
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ture  could  not  define  the  number  of  miles  which  should  be 
travelled,  nor  could  they  possibly  tell  how  many  might  be 
necessary  to  be  travelled  in  order  to  summon  the  jury.  I 
am  not  disposed,  as  I have  said,  to  think  the  defendant  was 
altogether  right  in  the  mode  by  which  he  computed  it,  and 
yet  I find  it  difficult  to  say  that  he  might  not  be  within  the 
strict  letter  of  the  law,  though  not  the  spirit  of  what  was  in- 
tended. On  the  other  hand,  I think  what  the  plaintiffs  are 
contending  for  cannot  be  supported.  A just  measure  of  com- 
putation may  lie  somewhere  between  them.  Then,  if  that  be 
so,  I do  not  find  the  legislature  has  defined  the  amount  which 
shall  be  paid,  so  that  we  can  say,  in  an  action  to  recover  back 
the  money, it  is  incumbent  upon  the  defendant  to  shew  by  any 
thing  the  legislature  has  said  a legal  title  to  retain  the  money. 
He  could  not  do  so  without  going  into  evidence  to  ascertain 
it,  and  that  is  the  very  thing  I do  not  think  he  is  called  on 
to  do,  after  the  payments  have  been  made  for  so  many  years, 
without  the  same  having  been  disputed.  Admitting  that  the 
defendant  has  acted  upon  a misconception  of  what  the  statute 
authorised  him  to  receive,  yet  the  plaintiffs  have  never  ques- 
tioned it,  until  they  got  a new  light  after  the  passing  of  the 
last  jury  act.  Under  these  circumstances,  I do  not  think  the 
plaintiffs  are  in  a position  to  compel  the  court  to  construe  an 
act  of  parliament  which  is  repealed  in  such  a way  that  it  will 
throw  the  burthen  of  proof  upon  the  defendant. 

I therefore  think  the  postea  should  go  to  the  defendant. 

Judgment  for  plaintiffs,  Burns , J.,  dissenting. 


Burritt  y.  Jones. 

Legislative  Council — Contested  election — Action  by  commissioner  for  fees. 

The  20  Vic.,  ch.  23,  does  not  extend  to  elections  for  the  Legislative 
Council. 

Where  a county  epurt  judge,  assuming  that  it  did  so  extend,  acted  at 
defendant’s  request  as  commissioner  for  taking  evidence  in  a contested 
election  for  that  body  : Held , that  he  could  recover  nothing  for  his 
services. 

This  was  an  action  brought  by  the  Judge  of  the  County 
Court  of  the  county  of  Perth  against  the  defendant,  who  was 


BURRITT  Y.  JONES. 


195 


a candidate  at  the  last  election  held  for  the  electoral  divis- 
ion of  Tecumseth  for  a member  to  represent  that  division  in 
the  Legislative  Council  of  the  province,  to  recover  the  fees 
which  the  plaintiff  contended  he  was  entitled  to  he  paid  by 
the  defendant  for  taking  evidence  upon  a contest  between 
the  defendant  and  the  person  elected. 

The  declaration  was  for  money  payable  by  defendant  to 
the  plaintiff  for  fees,  wages,  remuneration  and  emoluments, 
as  commissioner  in  the  matter  of  the  controverted  election  of 
the  Hon.  Donald  McDonald,  the  person  proclaimed  or  re- 
turned as  being  elected  a member  of  the  Legislative  Council, 
and  for  services  rendered  by  the  plaintiff  as  such  commis- 
sioner, and  for  the  time  during  which  he  was  necessarily 
engaged  on  the  said  commission  or  enquiry,  and  in  taking  the 
evidence  on  the  matter  of  fact  mentioned  in  the  defendant’s 
notice,  and  on  the  matters  of  fact  mentioned  in  the  answer 
of  the  said  McDonald,  the  member  elect,  and  at  the  defend- 
ant’s request,  and  for  the  travelling  expenses  of  the  plaintiff 
on  the  commission  or  enquiry  at  the  defendant’s  request. 

There  was  a second  count  for  work  done  and  materials 
found,  and  on  an  account  stated. 

Plea. — Never  indebted. 

At  the  trial,  at  Stratford,  before  Barns , J.,  no  one  appeared 
on  the  defendant’s  behalf,  and  the  plaintiff  put  in  the  notice 
which  defendant  gave  the  judge  requiring  him  to  take  evi- 
dence upon  the  facts  of  his  petition  to  unseat  his  opponent. 
The  plaintiff  called  a witness  to  prove  the  number  of  days  he 
was  engaged  in  taking  evidence,  and  what  it  would  be  worth. 
He  contended  that  if  it  should  be  decided  that  the  provisions 
with  respect  to  controverted  elections  of  members  uf  the 
House  of  Assembly  did  not  apply  to  the  elections  for  the 
Legislative  Council,  so  as  to  constitute  him  a commissioner 
for  taking  evidence,  yet  that  he  was  entitled  to  be  paid  as 
for  work  and  labor  performed  at  the  defendant’s  request. 

A verdict  was  taken  for  the  plaintiff,  and  leave  reserved 
to  the  defendant  to  move  the  court  to  set  it  aside  and  enter 
a nonsuit. 

Hector  Cameron  obtained  a rule  nisi  accordingly,  or  for  a 
new  trial. 
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C.  Robinson  shewed  cause,  aad  cited  Hooker  v.  Gurnett, 
16  U.  C.  R.  180 ; Burritt  v.  Hamilton,  17  U.  C.  R.  44 3 ; 
S.  C.,  In  appeal,  18  U.  C.  R.  461. 

The  statutes  bearing  upon  the  question  are  referred  to  in 
the  judgment  of  the  court,  delivered  by 

Robinson,  C.  J. — The  statutes  which  are  to  be  considered 
in  determining  the  questiou  raised  are  14  & 15  Vic.,  ch.  1, 
sec.  130  ; 19  & 20  Vic.,  ch.  140,  sec.  13,  and  20  Vic.,  ch.  23, 
especially  secs.  1,  4,  and  6. 

We  think  the  20  Vic.,  ch.  23,  under  which  the  county 
court  judge  in  this  case  considered  he  had  a right  to  act, 
does  clearly  not  in  terms  extend  to  elections  of  members  to 
serve  in  the  Legislative  Council,  but  is  applicable  only  to 
cases  of  contested  elections  pending  in  the  Legislative  As- 
sembly. And  being  a subsequent  act  to  the  19  & 20  Vic., 
ch.  140,  the  13th  section  of  that  earlier  act  cannot  be  taken 
to  have  reached  forward  to  the  provisions  contained  in  it,  so 
as  to  make  them  applicable  to  elections  to  the  Legislative 
Council. 

The  legislature,  it  is  true,  might  have  used  such  language 
in  the  statute  19  & 20  Vic.,  ch.  140,  as  to  shew  that  they  in- 
tended that  whatever  acts  might  be  afterwards  passed  rela- 
tive to  contested  elections  to  the  assembly  should  in  analo- 
gous cases  be  applicable  also  to  contested  elections  to  the 
Legislative  Council,  but  they  have  not  used  such  language, 
and  it  is  so  unlikely  that  they  would  intend  an  enactment 
to  have  that  effect,  that  we  should  not  be  justified  in  so 
construing  the  act  unless  that  construction  were  inevitable, 
and  especially  when  it  is  shewn  that  the  Legislative  Coun- 
cil have  held  the  20  Vic.,  ch.  23,  not  to  extend  to  that 
branch  of  the  legislature. 

Then,  taking  this  to  be  so,  we  think  the  plaintiff’s  action 
for  fees  or  compensation  for  taking  evidence  under  a void 
authority  cannot  be  supported.  It  is  true  it  was  hard  that 
the  defendant,  who  required  the  service  from  him,  should  not 
be  bound  to  remunerate  him  for  a service  rendered  at  his 
request,  and  no  doubt  in  accordance  with  what  the  learned 
judge  took  to  be  his  duty  under  the  statute.  But  we  take 
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it  to  be  clear  that  if  the  20  Vic.,  ch.  23,  applies  only  with 
reference  to  elections  to  the  Assembly,  as  we  think  it  does, 
then  the  sixth  clause  of  that  statute  shews  that  he  was  not 
acting  under  a valid  power  to  do  the  duty  which  he  did  in 
assumed  connexion  with  the  administration  of  justice,  and 
that  the  statute  gives  him  therefore  no  claim  to  be  remune- 
rated as  a commissioner,  in  which  capacity  he  claims  to  have 
acted. 

The  plaintiff  was  then  a king’s  officer  as  judge  of  the 
county  court,  acting  in  a matter  which  concerned  the  ad- 
ministration of  justice,  and  the  Statute  of  Westminster,  1st 
ch.  25,  affirming  what  had  been  before  a principle  of  the 
common  law,  disables  him  from  taking  any  thing  more  for 
doing  his  office  than  is  allowed  by  authority  of  parliament. 

We  think  the  rule  must  be  made  absolute. 

Rule  absolute. 


In  re  Lawrence  Joice,  convicted  by  Robert  Anglin, 
Esquire,  a Justice  of  the  Peace  for  the  Counties 
of  Frontenac,  Lennox,  and  Addington. 

Master  and  servant— Conviction — Application  to  quash  nunc  pro  tunc — Limi- 
tation of  action  where  conviction  quashed. 

The  Master  and  Servant  Act,  io  & u Vic.,  ch.  23,  does  not  apply  to  the 
case  of  school  trustees  and  school  teacher.  Where  a trustee,  therefore, 
had  been  convicted  under  it  as  a master,  . the  conviction  was  quashed. 
Owing  to  a mistake  in  the  Crown  Office,  a rule  to  return  the  writ  of  certio- 
rari, and  afterwards  a rule  for  an  attachment,  issued,  although  a return 
had  in  fact  been  filed.  More  than  six  months  having  thus  expired  since 
the  conviction,  the  court  were  asked  to  allow  process  to  issue  against  the 
justice  for  the  illegal  conviction  as  of  a previous  term,  but  the  application 
was  refused. 

Queer e,  whether  the  six  months  could  be  held  to  run  only  from  the  time  of 
quashing  the  conviction. 

Harrison,  in  Michaelmas  Term,  obtained  a rule  nisi  call- 
ing on  the  justice  to  shew  cause  why  the  conviction  should 
not  be  quashed  as  of  Hilary  Term  last,  on  the  ground  that 
the  said  justice  had  no  jurisdiction  over  the  subject  matter 
of  the  complaint,  and  the  conviction  was  in  other  respects 
illegal  and  unlawful ; and  why  the  said  Joice  should  not  be 
allowed  to  issue  process,  and  commence  an  action  against  the 
said  justice  in  respect  of  the  said  conviction  and  the  proceed- 
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ings  thereon,  as  of  Hilary  Term,  or  as  of  such  other  time  as 
the  court  might  direct,  and  why  the  said  justice  should  not 
pay  the  costs  of  issuing  the  writ  of  certiorari , and  the  appli- 
cation for  a writ  of  attachment,  and  of  this  application. 

It  appeared  that  Joice  was  one  of  the  trustees  of  a school 
section  in  the  township  of  Pittsburg,  for  the  year  1857,  and 
that  he,  with  the  other  trustees,  acting  in  their  corporate 
capacity,  in  February,  1857,  engaged  a school  teacher,  by  a 
contract  in  writing,  to  teach  in  the  section  for  ten  months, 
which  expired  in  January,  1858.  Some  dispute  arose 
between  the  teacher  and  the  trustees  in  regard  to  the 
teacher’s  salaiy,  and  upon  a complaint  made  by  the  teacher 
to  Mr.  Anglin  as  a magistrate  the  case  was  treated  as  one 
coming  under  the  Master  and  Servant  act,  10  & 11  Vic.,  ch. 
23,  and  a conviction  made  of  Joice  as  a master. 

The  conviction  had  been  removed  into  this  court,  and  it 
was  sworn  that  while  the  proceeding  upon  the  certiorari 
was  pending,  the  justice  had  issued  his  warrant,  and  caused 
some  of  Joice’s  cattle  to  be  seized  and  sold. 

When  the  writ  of  certiorari  was  issued  and  served  upon 
Mr.  Anglin,  he  immediately  made  a return  of  the  convic- 
tion under  the  advice  and  instruction  of  counsel,  and  the 
writ  and  return  was  without  delay  sent  to  the  clerk  of  the 
court,  Mr.  Small,  and  filed  in  his  office.  Mr.  Joice’s  attor- 
ney searched  there,  and  being  informed  by  mistake  that  it 
had  not  been  returned,  a rule  to  return  the  writ  of  certio- 
rari was  taken  out. 

This  rule  was  served  in  May  or  June  last,  and  in  conse- 
quence of  it  Mr.  Anglin  s attorney,  on  the  fifth  of  June, 
called  at  the  office  of  Messrs.  Paterson  Harrison,  who  had 
taken  out  the  writ,  and  told  them  that  it  had  been  returned 
and  found  the  writ  in  the  Crown  Office. 

Hearing  afterwards  that  a rule  for  attachment  had  issued 
for  not  returning  the  writ,  the  attorney,  Mr.  Kirkpatrick, 
instructed  his  agent  in  Toronto  to  move  to  have  the  same 
rescinded,  but  it  seemed  it  was  understood  between  his 
agent  and  Messrs.  Paterson  &l  Harrison,  that  the  attach- 
ment should  not  be  acted  upon. 

Prince  shewed  cause. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  conviction  is  clearly  illegal,  and  must  be  quashed, 
and  the  rule  so  far  is  to  be  made  absolute.  It  was  clearly 
no  case  under  the  statute  10  & 11  Vic.,  ch.  23,  and  the  jus- 
tice who  convicted  misapplied  the  statute. 

But  as  to  that  part  of  the  rule  which  asks  that  Mr.  Joice 
should  be  allowed  to  issue  process  in  the  action  against  the 
justice  on  account  of  the  illegal  conviction  as  of  Hilary 
Term  last,  or  of  any  day  other  than  the  true  time  of  suing 
out  the  writ,  we  should  by  that  be  depriving  the  justice  of 
a protection  which  an  act  of  parliament  gives  him,  and  we 
should  be  so  far  indirectly  repealing  the  act.  The  seventh 
section  of  16  Vic.,  ch.  180,  provides  that  the  six  months 
within  which  the  action  must  be  brought  are  to  reckon  from 
the  day  on  which  the  act  was  committed : in  other  words 
from  the  time  of  the  wrong  done  by  the  justice.  At  least, 
so  we  construe  the  act.  If  in  consequence  of  the  enactment 
in  the  second  section  of  the  act,  which  makes  it  necessary  to 
have  the  conviction  quashed  before  an  action  can  be  brought, 
the  party  is  advised  that  the  six  months  can  be  legally  com- 
puted from  the  time  of  setting  aside  the  conviction,  he  can 
proceed  at  the  peril,  perhaps,  of  having  an  application  made 
to  set  aside  the  proceedings  under  the  sixth  clause  of  the  act, 
or  at  any  rate  of  having  the  lateness  of  the  action  urged  in 
a more  formal  shape. 

Conviction  quashed. 


Cool  v.  Tobias  Switzer  and  William  Switzer. 

Bond  given  by  clerk  of  Division  Court — Right  of  action  by  bailiff  thereon — 13 
dr*  14  Vic.,  ch.  53. 

The  bailiff  of  a division  court  may  sue  the  sureties  for  the  clerk,  upon  the 
bond  given  under  13  & 14  Vic.,  ch.  53,  for  fees  on  the  service  of  sum- 
monses, executions  and  warrants,  received  by  him  for  the  bailiff  and  not 
paid  over. 

In  the  declaration  in  such  a case,  it  is  not  necessary  to  specify  the  names 
of  the  parties  from  whom,  or  the  suits  in  which,  the  moneys  claimed  were 
received . 

Whether  the  money  received  was  payable  before  action  brought,  or  whether 
the  clerk  was  justified  in  withholding  it  under  the  act,  is  a question  of  evi- 
dence as  to  each  sum. 

Declaration. — For  that  the  said  defendants,  the  said 
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Tobias  Switzer  as  clerk  of  the  ninth  division  court  of  the 
county  of  York,  and  the  said  William  Switzer  as  one  of  his 
sureties,  together  with  one  John  Belnap,  another  surety  for 
said  Tobias  Switzer,  by  their  writing  obligatory,  sealed  with 
their  seals,  and  dated  the  sixth  day  of  January,  1851,  exe- 
cuted according  to  the  statute  in  such  case  made,  did  jointly 
and  severally  covenant  and  promise  that  the  said  Tobias 
Switzer,  as  such  clerk,  and  then  being  such  clerk  as  afore- 
said, should  duly  pay  over  to  the  person  or  persons  entitled 
to  the  same  all  such  money  as  he  should  receive  by  virtue  of 
the  said  office  of  clerk  of  said  division  court,  ana  should  well 
and  faithfully  do  and  perform  the  duties  imposed  upon  him 
as  such  clerk  by  law,  and  should  not  misconduct  himself  in 
said  office  to  the  damage  of  any  person  being  a party  in 
any  legal  proceeding.  And  the  said  plaintiff*  avers  that 
during  all  the  time  the  said  defendant  Tobias  Switzer  was 
and  acted  as  such  clerk  of  said  division  court,  and  whilst 
the  said  William  Switzer  was  so  bound  as  the  surety 
in  said  writing  obligatory  for  said  Tobias  Switzer  as  afore- 
said— to  wit,  from  the  making  and  date  thereof  until  and 
including  the  year  1854,  until  and  after  the  said  Tobias 
Switzer  ceased  to  be  clerk  of  the  said  division  court — he,  the 
said  plaintiff,  was  and  acted  as  the  bailiff  of  said  division  court 
duly  appointed  in  pursuance  of  law,  and  was  entitled  to  the 
fees  for  the  services  of  summonses,  executions  and  warrants, 
and  other  fees  as  bailiff  thereof.  And  the  plaintiff,  for  a 
breach  of  the  said  writing  obligatory,  furthers  avers,  that 
after  the  making  of  the  said  writing  obligatory,  and  before 
the  commencement  of  this  suit,  and  whilst  the  said  Tobias 
Switzer  was  legally  acting  as  such  clerk  of  said  division  court 
in  pursuance  of  law,  and  during  the  period  of  time  aforesaid, 
divers  sums  of  money,  charges  and  poundages,  of  right  due  to 
and  chargeable  by  the  said  plaintiff  for  the  services  of  divers 
summonses,  executions,  subpoenas,  warrants  and  processes, 
issued  in  divers  suits  instituted  and  carried  on  in  said  division 
court,  were  paid  to  and  came  into  the  hands  of  the  said 
Tobias  Switzer,  as  such  clerk,  in  due  course  of  law,  and  which 
he,  the  said  Tobias  Switzer,  as  such  clerk  ought  to  have  paid 
and  accounted  for  to  the  said  plaintiff  as  such  bailiff,  to  wit, 


COOL  V.  SWITZER  ET  AL. 


201 


moneys  to  the  amount  of  £95  ; and  that  the  said  sums  of 
money,  fees,  charges,  and  poundages  so  due  to  him,  the 
plaintiff,  from  the  defendant  Tobias  Switzer  as  such  clerk, 
are  wrongfully  withheld  unpaid  and  unaccounted  for  to  him, 
the  plaintiff,  by  the  said  Tobias  Switzer. 

The  defendant  Tobias  Switzer  allowed  judgment  to  go  by 
default. 

The  defendant  William  Switzer  demurred  to  the  declara- 
tion, alleging  as  grounds  that  the  plaintiff  has  no  right  to 
sue  on  the  bond  declared  on  for  the  pretended  cause  of 
action  in  the  said  declaration  set  out,  as  the  said  bond  is 
only  for  the  benefit  of  the  suitors  in  the  said  division  court, 
and  was  not  for  the  purpose  of  securing  payments  by  the 
division  court  clerk  of  the  fees  to  the  bailiff  thereof  : that 
there  is  no  allegation  that  the  moneys  in  the  said  declara- 
tion mentioned  as  being  received  by  the  said  Tobias  Switzer, 
were  received  by  the  said  Tobias  Switzer  by  virtue  of  his 
office  as  clerk  of  the  said  division  court ; and  that  the  same 
moneys,  with  the  exception  of  the  fees  of  the  said  plaintiff 
as  bailiff  upon  executions,  were  not  payable  by  law  to  the 
said  Tobias  Switzer  as  such  clerk  of  the  same  division  court ; 
and  that  as  to  the  plaintiff’s  fees  as  bailiff  upon  executions, 
the  same  were  not  payable  to  him  by  the  clerk  until  the 
return  of  such  executions,  of  which  there  is  no  allegation ; 
and  that  the  said  declaration  is  not  sufficiently  certain,  or 
the  breaches  assigned  sufficiently  particular,  the  moneys 
alleged  to  have  been  received  and  withheld  not  being  speci- 
fically pointed  out,  so  as  to  enable  the  defendant  to  know 
with  what  he  is  charged. 

McCarthy,  for  the  demurrer,  cited  Consol.  Stats.  U.  C., 
ch.  19,  secs.  24,  27,  36,  49,  52;  Commercial  Bank  v.  Jarvis, 
6 0.  S.,  47k 

Durand , contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  sufficient  reason  why  the  plaintiff,  being  a bai- 
liff of  a division  court,  should  not  be  allowed  to  sue  upon  the 
covenant  given  by  the  clerk,  and  under  the  22nd  section  of 
14 
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13  and  14  Vic.,  ch.  53,  unless  perhaps  from  this  considera- 
tion— that  the  clerk  may  be  properly  detaining  the  fees 
from  the  bailiff  under  the  14th  section  of  the  act,  and  yet 
might  be  unable  to  shew  the  cause  of  such  detention,  except 
by  his  own  evidence,  which  could  not  be  received.  This 
demurrer,  however,  is  by  the  surety. 

We  see  nothing  in  the  statute,  or  in  the  form  of  the 
covenant,  which  confines  the  benefit  that  can  be  had  under 
it  to  suitors  in  the  division  court. 

It  would  seem  that  it  would  have  been  very  convenient 
if  we  could  have  held  the  76th  section  of  13  and  14  Vic.,  ch. 
53,  to  be  applicable  to  such  a case  as  the  present,  and  that 
as  between  themselves  the  clerk  and  bailiff  should  be  con- 
fined to  that  remedy  for  any  complaints  they  may  have 
against  each  other,  but  we  do  not  think  we  can  so  apply  it, 
and  it  was  not  contended  on  the  argument  that  we  could. 

We  think,  if  an  action  for  money  had  and  received  would 
lie  by  the  bailiff*  against  the  clerk  for  money  which  the 
other  had  received  for  him  by  virtue  of  his  office,  in  the 
absence  of  any  such  covenant,  that  we  cannot  hold  other- 
wise than  that  the  language  of  this  covenant  is  large  enough 
to  extend  to  the  recovery  of  any  such  moneys  under  it  against 
the  clerk ; and  if  so,  then  equally  against  his  sureties. 

We  do  not  think  that  the  declaration  is  insufficient  because 
it  does  not  state  the  names  of  the  several  parties  from  whom, 
or  specif}^  the  suits  in  which,  the  moneys  were  received. 
That  may  reasonably  be  dispensed  with  on  account  of  the 
prolixity  which  we  may  suppose  it  would  occasion  in  the 
record,  and  there  is  no  hardship  on  the  defendant  in  not 
requiring  it,  for  he  can  demand  particulars  of  the  claim. 

Whether  in  each  case  the  money  received  for  the  bailiff 
had  become  before  this  action  money  which  the  clerk  was 
bound  to  pay  over  to  him,  or  whether  the  clerk  was  justified 
in  withholding  it,  as  he  might  be,  either  for  a time  or  en- 
tirely, under  some  of  the  provisions  of  the  statute,  would  be 
a matter  of  evidence  to  be  gone  into  in  regard  to  each  charge. 

We  have  had  some  doubt,  we  must  say,  in  this  case,  but 
our  opinion  is  that  the  action  is  maintainable  in  its  present 
shape,  and  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  plaintiff*  on  demurrer. 
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The  Corporation  of  the  Township  of  Westminster  v. 

Fox  ET  AL. 

Note  payable  to  municipal  corporation — Plea  of  usury. 

To  an  action  on  a promissory  note  for  ^iio,  dated  the  20th  of  November, 
1856,  made  by  defendants,  payable  twelve  months  after  date,  to  a muni' 
cipal  corporation,  defendants  pleaded  that  the  note  was  given  for  ;£ioo, 
lent  by  plaintiffs  to  defendants  for  one  year  at  ten  per  cent,  interest,  and 
for  the  interest. 

Held , plea,  bad,  being  no  defence  except  as  to  the  excess  of  interest  above 
six  per  cent. 

Declaration  upon  a joint  and  several  promissory  note 
for  £110,  made  by  defendants  on  the  20th  of  November, 
1856,  payable  to  the  plaintiffs,  at  the  office  of  the  treasurer 
of  the  township  of  Westminster,  twelve  months  after  date  ; 
with  counts  for  money  lent,  for  interest,  and  on  account 
stated. 

The  defendants,  in  separate  pleas  to  each  count,  set  up  as 
a defence,  that  the  sum  claimed  was  due  for  a loan  of  £100 
made  by  plaintiffs  to  defendants  for  twelve  months,  at  the 
rate  of  ten  per  cent,  per  annum  for  interest,  and  for  the  said 
interest  of  one  year  ; and  the  plaintiffs  demurred  to  these 
pleas.  No  exception  to  the  declaration  appeared  on  the 
demurrer  books,  but  the  defendants’  counsel  urged  that  the 
plaintiffs  being  a municipal  corporation  could  not  lend 
money  at  interest,  and  therefore  could  not  recover. 

McBride,  for  the  demurrer,  cited  Consol.  Stats.  C.,  ch.  25, 
sec.  11 ; Angell  on  Corporations,  263. 

j Read,  Q.  C.,  contra,  cited  22  Vic.,  ch.  99,  sec.  215  ; Muni- 
cipality of  Kinloss  v.  Stauffer,  15  U.  C.  R.  417 ; Mitchell 
v.  Cockburne,  2 H.  Bl.  379  ; DeBegnis  v.  Armistead,  10 
Bing.  110 ; Broughton  v.  The  Manchester  Waterworks  Co., 
2 B.  & Al.  1 ; East  Anglian  R.  W.  Co.  v.  Eastern  Counties 
R.  W.  Co.,  11  C.  B.  775  ; Beach  v.  Fulton  Bank,  3 Wend. 
583 ; Inhabitants  of  Worcester  v.  Eaton,  11  Mass.  376  ; 
North  River  Insurance  Co.  v.  Lawrence,  3 Wend.  483; 
Consol.  Stats.  C.,  ch.  58. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  our  opinion  the  plaintiffs  are  entitled  to  judgment  on 
this  demurrer.  The  pleas  set  up  as  a defence  by  way  of  bar 
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to  the  action  upon  each  count  that  which  could  only  be  a 
defence  against  the  payment  of  any  excess  of  interest  above 
six  per  cent,  under  the  statute  16  VicM  ch.  80. 

We  have  no  note  entered  in  the  demurrer  books  of  any 
exception  intended  to  be  urged  against  the  declaration,  and 
it  would  be  unjust  to  shew  any  particular  favor  to  a defence 
by  which  a party  accepting  money  from  another  by  way  of 
loan  desires  to  avoid  the  repayment  of  it  altogether. 

And  if  we  were  to  consent  to  go  into  such  exceptions  as 
have  been  urged,  still  we  do  not  think  it  likely  that  they 
would  be  found  entitled  to  prevail.  For  all  that  appears 
the  note  sued  on  may  have  been  given  upon  a transaction 
having  nothing  to  do  with  banking,  or  any  kind  of  business 
that  is  prohibited,  as,  for  instance,  for  money  over-paid  to 
defendants  upon  a contract. 

Judgment  for  plaintiffs  on  demurrer. 


Campbell  v.  Burley. 

Covenant  for  title — Sale  by  sheriff—  Ejf.et  of  sale  on  such  covenants — Action  by 
covenantee  after  sale  of  his  interest — New  trial  refused. 

Plaintiff  sued  defendant  on  a covenant  for  seisin  and  right  to  convey,  and 
defendant  pleaded  only  that  he  was  seised  and  had  good  right  to  convey. 

It  appeared  that  the  plaintiff’s  interest  in  the  land  had  been  sold  by  the  sheriff 
to  one  McGrogan,  and  that  the  plaintiff  had  previously  mortgaged  it  to  one 
McCallum,  and  the  plaintiff’s  attorney,  being  called  by  defendant,  swore 
that  this  suit  was  authorised  by  the  plaintiff  to  be  brought  in  his  name  for 
the  benefit  of  McGrogan,  and  that  he,  witness,  also  represented  the  mort- 
gagee, who  was  to  be  paid  out  of  the  verdict.  The  sum  paid  by  McGrogan, 
with  the  mortgage  money,  amounted  to  nearly  the  purchase  money  paid  by 
plaintiff  to  defendant,  with  interest,  for  which  the  jury  gave  a verdict.  On 
motion  for  a new  trial,  with  leave  to  amend  the  pleadings,  it  was  objected 
that  the  plaintiff  could  not  recover,  as  the  covenant  running  with  the  land 
had  passed  to  McGrogan,  and  that  the  damages  were  excessive ; but  the 
court  refused  to  interfere,  the  verdict  being  just. 

Qucere,  whether  a purchaser  at  sheriff’s  sale  acquires  a right  to  sue  on  coven- 
ants running  with  the  land. 

Action  on  a covenant,  setting  forth  that  on  the  8th  of 
March,  1848,  by  an  indenture  between  the  plaintiff  and 
defendant,  the  defendant  granted  and  sold  the  east  and 
west  halves  of  7,  in  the  9th  concession  of  Clarke,  and  gave 
a covenant  that  he  was  seised,  and  had  a good  right  to 
convey.  The  plaintiff*  averred  that  defendant  was  not  then 
seised,  and  had  no  right  to  convey. 
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Plea. — That  defendant  was  at  the  time  of  making  said 
indenture  lawfully  seised,  &c.,  as  owner  in  fee  simple,  and 
had  good  right  to  convey,  &c. 

At  the  trial  at  Kingston,  before  Hagarty , J.,  the  only 
evidence  given  was  the  putting  in  the  deed  sued  on.  And 
Mr.  Kirkpatrick  was  called  for  the  defendant.  He  swore 
that  the  plaintiff,  Campbell,  had  authorised  him  to  bring  this 
suit  for  the  benefit  of  one  McGrogan,  who  had  bought  the 
land  at  sheriff’s  sale,  at  his  suit  against  this  plaintiff,  Camp- 
bell, giving  for  it  £25.  This  was  in  1849  or  1850.  Mc- 
Grogan’s  judgment  was  for  a sum  of  about  £37  10s.  He 
brought  ejectment  against  a person  in  possession  of'  the  land, 
but  failed  to  recover,  because  the  title  of  Burley  was  bad. 

The  witness  stated  that  the  land  had  never  cost  McGrogan 
over  £100 ; that  he,  witness,  also  represented  a Mrs.  Mc- 
Callum,  widow  of  a mortgagee  of  this  land,  under  the  plain- 
tiff, Campbell,  and  that  this  suit  was  carried  on  for  her  benefit 
also;  that  the  claim  was  about  £50,  with  eleven  years’  inter- 
est on  it,  the  two  claims  with  interest  amounting  to  nearly 
the  purchase  money  and  interest  in  the  deed  between  Camp- 
bell and  Burley-.  He  stated  that  he  had  no  authority  from 
Campbell  to  act  for  Mrs.  McCallum,  but  that  he  held  the 
mortgage  made  by  Campbell  to  her  husband,  and  that  he 
had  McGrogan’s  authority  to  do  what  was  right  ; and  the 
plaintiff  at  the  trial,  in  court,  stated  through  his  counsel  that 
he  would  pay  Mrs.  McCallum  if  he  recovered. 

The  learned  judge  told  the  jury  that  he  thought  damages 
should  be  given  on  the  principle  applied  in  such  cases;  that 
is,  the  purchase  money  paid  by  plaintiff,  and  interest ; and 
the  jury  found  accordingly,  £213.  The  defendant’s  counsel 
■contended  that  the  jury  should  only  be  directed  to  give  the 
damage  that  the  plaintiff  had  actually  sustained. 

Crooks , obtained  a rule  on  the  plaintiff,  and  on  Thomas 
Kirkpatrick , Esquire,  his  attorney,  to  shew  cause  why  pro- 
ceedings should  not  be  stayed,  on  the  ground  that  the  suit 
had  been  settled  between  the  plaintiff  and  defendant,  and 
was  now  prosecuted  against  the  wishes  and  instructions  of 
the  plaintiff,  and  contrary  to  good  faith;  or  why  there  should 
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not  be  a new  trial  on  the  law  and  evidence,  and  for  mis- 
direction ; and  for  leave  to  defendant  to  amend  his  pleadings 
in  such  manner  as  might  be  necessary  to  suit  the  evidence ; 
and  for  excessive  damages ; or  to  reduce  the  damages  to  the 
amount  of  the  purchase  money  and  interest.  It  was  moved 
also  on  affidavits.  He  cited  Proctor  v.  Gamble,  16  U.  C.  R. 
110  ; Rees  v.  Strachan  et  ah,  14  U.  C.  R.  53  ; Thornton  v. 
Court,  3 DeG.  M.  & G.  298 ; Kingaon  v.  Nottle,  1 M.  & S. 
351  ; Harrold  v.  Whitaker,  11  Q.  B.  147 ; Pargeter  v.  Har- 
ris, 7 Q.  B.  708  ; Rawle  on  Covenants  for  Title,  344  ; Platt 
on  Covenants,  305. 

Prince  shewed  cause,  and  cited  Short  v.  Kalloway,  11  A. 
& E.  28  ; Rawle  on  Covenants  for  Title,  370. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  right  to  sue  on  the  covenant  for  title  would  pass,  we 
think,  with  the  title,  according  to  English  authorities  on 
which  we  have  sometimes  acted  in  this  court,  although  it  is 
true  that  in  this  case  the  covenant  was  broken  when  the 
deed  was  executed.  That  would  establish  that  the  plain- 
tiff, if  his  action  had  been  properly  resisted,  was  not  the 
person  to  sue,  although  a question  might  be  raised,  whether 
the  deed  made  by  the  sheriff  on  an  execution  against  Camp- 
bell, which  we  assume  only  professed  to  convey  all  Camp- 
bell’s interest,  whatever  it  might  be,  would  make  the  vendee 
an  assignee  within  the  meaning  of  the  doctrine  of  such 
covenants  passing  with  the  land. 

But  the  defendant  being  sued  in  this  action  sets  up  no 
other  defence  than  by  affirming  that  he  was  seised  of  a good 
title,  and  had  good  right  to  convey. 

Everthing  else,  therefore,  is  out  of  sight  on  this  record. 
He  gave  no  evidence  of  title,  however,  and  so  the  plaintiff  got 
a verdict  for  the  purchase  money  in  the  deed  made  to  him  b}7 
the  defendant  with  interest,  against  which  the  defendant  has 
moved  on  affidavits,  asking  leave  to  amend  his  pleadings.  It 
appears  from  the  affidavits,  as  well  as  from  some  evidence 
given  on  the  trial,  that  this  action  was  brought  in  privity  with 
Campbell,  in  his  name,  for  the  benefit  of  those  who  have 
suffered  from  the  want  of  title,  and  we  think  we  should  not 


WADE  V.  THE  CORPORATION  OF  BRANTFORD.  207 

interpose,  merely  to  defeat  the  ends  of  justice,  by  admitting 
defences  in  the  exercise  of  our  discretion  which  would  enable 
this  plaintiff,  by  collusion  with  this  defendant,  to  prevent 
compensation  being  received  by  the  only  persons  who  are 
really  entitled  to  it. 

Rule  discharged. 


Wade  v.  The  Corporation  of  the  Town  of  Brantford. 

Lease  by  Corporation — Action  against  them  on  covenant  to  renew — Plea , that 
renewal  was  forbidden  by  decree  in  Chancery. 

To  an  action  against  a municipal  corporation  for  not  renewing  a lease  pur- 
suant to  their  covenant  contained  in  it,  defendants  pleaded  that  they  had 
no  authority  to  make  the  lease,  as  defendant,  who  was  an  inhabitant  of 
the  town,  well  knew  when  he  took  it,  and  that  before  the  term  expired 
a decree  was  obtained  against  them  in  Chancery,  of  which  defendant  had 
notice  before  this  action,  declaring  that  the  land  in  question  was  dedicated 
for  a market  square  only,  and  that  this  lease  had  been  granted  without 
authority,  and  should  not  be  renewed. 

Held , on  demurrer,  no  defence. 

This  was  an  action  of  covenant  on  a lease,  in  which  the 
plaintiff  demurred  to  defendants’  plea. 

M.  G.  Cameron,  for  the  demurrer,  cited  Sjoerds  v.  Lus- 
combe,  16  East  201 ; Barker  v.  Hodgson,  3 M.  & S.  267 ; 
Hills  v.  Sughrue,  15  M.  & W.  261  ; Marquis  of  Bute  v. 
Thompson,  13  M.  & W.  487 ; Cooch  v.  Goodman,  2 G.  & 
D.  159. 

Freeman , Q.  C.,  contra,  cited  Watson  v.  The  Master,  &c., 
of  Hemsworth  Hospital,  14  Yes.  332  ; Great  Western  Rail- 
wa}7  Company  v.  Preston  and  Berlin  R.  W.  Co.,  17  U.  C. 
R.  487  ; Grant  on  Corporations  64;  10  & 11  Vic.,  ch.  49. 

The  pleadings  are  sufficiently  set  out  in  the  judgment  of 
the  court,  delivered  b}7 

Robinson,  C.  J. — The  statute  10  & 11  Vic.,  ch.  49,  incor- 
porating the  town  of  Brantford,  gives  to  the  corporation  a 
common  seal,  with  power  to  hold  and  convey  lands,  and  it 
contains  no  provision  particularly  affecting  the  authority  of 
the  corporation  to  make  leases  of  the  ground  in  question,  or 
of  any  land  belonging  to  the  city.  We  do  not  find  either  that 
the  Municipal  Act  12  Vic.,  ch.  81,  passed  a short  time  before 
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the  lease  referred  to  in  the  pleadings  was  made,  contains 
anything  that  it  can  be  material  to  consider  for  the  purpose 
of  this  case.  Then  this  is  a lease  made  by  the  corporation 
to  the  plaintiff  of  a small  building  in  the  town,  to  hold  for 
ten  years  at  a yearly  rent  of  £12  Is.,  with  a covenant  by 
the  corporation  to  renew  for  another  term  of  ten  years,  at  a 
rent  to  be  settled  by  arbitration,  if  requested  by  the  plain- 
tiff six  months  before  the  expiration  of  the  term ; and  the 
corporation  imposed  upon  the  plaintiff  a condition  to  build  a 
house  of  certain  dimensions  upon  the  lot  within  the  first  year. 

The  plaintiff  avers  that  he  entered  into  possession  and 
built  a house,  and  fulfilled  all  the  conditions  of  the  lease, 
and  requested  a renewal  for  a second  term  of  ten  years 
according  to  the  lease,  but  that  the  defendants  refused  to 
grant  it. 

There  could  hardly  be  a plainer  cause  of  action  stated,  or 
one  apparently  more  just.  Then  the  question  is  whether  the 
plea  is  a good  answer  to  it. 

It  states  that  the  mayor  had  no  authority  to  make 
the  lease  : that  the  plaintiff  was  at  the  time  an  inhabitant 
of  the  town  of  Brantford,  and  well  knew  that : that  it  has 
been  determined  in  the  Court  of  Chancery,  in  a suit  by  in- 
formation filed  by  the  Attorney-General,  in  which  suit  the 
plaintiff  and  these  defendants  and  others  were  defendants, 
that  a certain  tract  in  the  town  of  Brantford,  of  which  the 
small  lot  in  question  in  this  action  is  part,  was  laid  out  and 
dedicated  (not  said  when)  by  Her  Majesty  as  a market  square 
for  the  said  town,  and  for  such  purpose  only,  and  ought  to  be 
kept  open,  and  free  from  any  buildings,  except  for  market 
purposes,  and  that  they  ordered  and  directed  the  same  ac- 
cordingly ; and  did  order  and  declare  that  this  lease,  and 
certain  other  leases,  had  been  granted  without  authority, 
and  in  contravention  of  such  dedication ; and  did  further 
order  that  no  renewal  of  such  lease  or  leases  should  be 
granted,  and  that  any  buildings  on  the  said  lots  should  be 
removed  at  the  termination  of  the  respective  leases.  The 
plea  avers  also  that  this  decree  remains  in  full  force,  and 
that  the  plaintiff  had  notice  of  it  before  the  commencement 
of  this  suit,  and  has  removed  his  building. 
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It  is  quite  immaterial,  we  think,  to  aver,  as  is  done  in  the 
plea,  that  the  mayor  had  no  authority  to  make  the  lease, 
for  the  indenture  is  sued  upon  as  having  been  made  by  the 
corporation  under  its  seal,  and  not  by  the  mayor  under  his 
private  seal ; and  it  is  made  clear  as  the  plea  proceeds, 
that  the  defendants  do  not  intend  to  disclaim  the  act  of  the 
mayor  as  being  one  not  recognised  by  the  corporation  at  the 
time ; and  the  defendants  do  not  deny  the  allegation  that 
they  had  received  the  rent  for  ten  years. 

The  defence  set  up  is  not  that  the  corporation  did  not  in- 
tend to  make,  and  did  not  make  the  lease  in  fact,  but  that 
they  have  learned  since,  by  a judgment  in  the  Court  of 
Chancery,  that  they  did  that  which  they  ought  not  to  have 
done,  and  had  in  truth  no  authority  to  do.  The  principle 
that  a person  dealing  with  a corporation  must  take  notice 
whether  the  business  he  is  transacting  with  them  is  one 
within  the  scope  of  their  authority  according  to  their  char- 
ter, is  not  applicable  in  this  case,  for  that  is  to  be  under- 
stood in  a general  sense,  and  has  reference  to  the  description 
of  business  that  the  corporation  may  be  engaged  in,  not  to 
their  authority  to  do  a particular  act  in  pursuit  of  what  is 
clearly  within  the  objects  of  their  incorporation. 

This  corporation  undoubtedly  has  and  had  power  to  make 
leases  of  its  lands,  not  being  restrained  from  doing  so.  This 
being  so,  and  their  charter  shewing  no  incapacity  to  lease 
the  particular  land  in  question,  the  plaintiff  was  at  liberty  to 
enter  into  the  contract  which  he  did,  and  the  corporation  on 
their  side  made  the  lease  at  their  peril.  It  is  evident  that 
they  must  have  supposed  they  had  the  right,  and  the  plain- 
tiff is  not  to  be  without  redress,  and  to  lose  his  buildings 
without  recompense  for  them,  because  he  did  not  form  a 
better  judgment  of  what  it  was  lawful  for  them  to  do  than 
they  had  formed  themselves. 

If  the  land  of  which  the  corporation  had  engaged  to 
renew  the  lease  had  never  belonged  to  them,  and  the  true 
owner  had  gained  possession  of  it,  it  would  be  as  clear  then 
as  it  can  be  in  this  case  that  they  had  covenanted  to  do 
what  was  beyond  their  power,  but  they  would  have  to  an- 
swer in  damages. 
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It  is  not  shewn  that  the  corporation  have  been  disabled 
by  the  act  of  God,  or  by  any  statute,  from  fulfilling  their 
contract,  but  merely  that  it  had  been  determined  in  a court 
of  equity  that  they  ought  not  to  have  taken  upon  themselves 
to  lease  any  portion  of  the  market  block,  and  therefore  that 
it  was  fit  they  should  be  restrained  from  granting  further 
leases,  though  the  terms  they  had  granted  it  seems  were  not 
intended  to  be  interfered  with.  The  plaintiff,  in  our  opinion, 
is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  plaintiff  on  demurrer. 


Cartwright  v.  Detlor. 

Grant — Description  of  land — Construction . 

The  Crown  in  1804  granted  lots  18  and  19  in  the  6th  concession  of 
Fredericksburgh,  containing  by  admeasurement  247  acres,  more  or  less, 
and  butted  and  bounded  as  follows  : “commencing  in  front  of  the  said 
concession  at  the  S.  E.  angle  of  said  lot  19  ; then  N . 310  W.  sixty -five 
chains ; then  S.  590  W.  38  chains,  more  or  less,  to  the  allowance  for  road 
between  lots  18  and  17  ; then  S.  31°  E.  65  chains,  more  or  less,  to  the 
allowance  for  road  in  front  of  the  said  sixth  concession  ; then  N.  590  E. 
38  chains,  more  or  less,  to  the  place  of  beginning. 

Held , to  include  all  of  lots  18  and  19,  not  merely  that  part  extending  65 
chains  back  from  the  front  or  south  end. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  for  the  recovery  of  fifty  acres  of  lot 
number  18,  and  forty  acres  of  lot  number  19,  in  the  sixth 
concession  of  the  township  of  Fredericksburgh,  in  the  county 
of  Lennox  ; and  by  the  consent  of  the  parties,  and  by  the 
order  of  the  Honorable  Mr.  Chief  Justice  Draper,  dated  the 
18th  day  of  November,  1859,  according  to  the  Common  Law 
Procedure  Act,  1856,  the  following  case  was  stated  for  the 
opinion  of  the  court. 

Case. 

The  plaintiff  on  the  31st  of  March,  1857,  bought  at  auction 
from  the  Crown  Land  Department  of  this  province  the  pre- 
mises in  question,  and  obtained  a receipt  for  the  first  instal- 
ment of  purchase  money,  subject  to  the  following  condition. 
“ The  sale  is  made  under  the  distinct  understanding  that  no 
claim  exists  on  the  part  of  any  person  or  persons  on  account 
of  improvements  or  otherwise  : that  should  such  a claim  be 
established  this  sale  shall  be  cancelled.” 

The  defendant  claims  the  land  as  comprised  in  a patent 
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dated  the  8th  day  of  December,  1804,  of  lots  18  and  19,  in 
the  sixth  concession  of  said  township,  to  Mary  Ann  McNab, 
Margaret  Fraser,  and  Jane  Fraser,  and  possession  held 
thereunder  since  the  year  1811.  The  defendant  also  claims 
under  a patent  dated  the  3rd  day  of  August,  1799,  of  lots 
18  and  19,  in  the  seventh  concession  of  the  same  township,, 
and  possession  held  thereunder  since  the  date  thereof. 

The  following  are  the  respective  descriptions  in  the  said 
patents. 

The  first  grants,  “ all  that  parcel  or  tract  of  land  situate 
in  the  township  of  Fredericksburgh,  in  the  county  of  Lennox 
and  Addington,  in  the  Midland  district,  in  our  said  province, 
containing  by  admeasurement  247  acres,  be  the  same  more  or 
less,  being  lots  numbers  18  and  19,  in  the  sixth  concession 
of  the  said  township  of  Fredericksburgh,  together  with  all 
the  woods  and  waters  thereon  lying  and  being,  under  the  re- 
servations, limitations  and  conditions  hereinafter  expressed,, 
which  said  247  acres  of  land  are  butted  and  bounded,  or  may 
be  otherwise  known  as  follows : that  is  to  say,  commencing* 
in  front  of  the  said  concession  at  the  south-east  angle  of  the 
said  lot  number  19 ; then  north  31  degrees  'west  65  chains ; 
then  south  59  degrees  west  38  chains,  more  or  less,  to  the 
allowance  for  road  between  lots  numbers  18  and  17  ; then 
south  31  degrees  east  65  chains,  more  or  less,  to  the  allow- 
ance for  road  in  front  of  the  said  sixth  concession ; then 
north  59  degrees  east  38  chains,  more  or  less,  to  the  place 
of  beginning.” 

The  description  in  the  other  patent  is  as  follows  : “ A 
certain  parcel  or  tract  of  land  situate  in  the  township  of 
Fredericksburgh,  containing  by  admeasurement  334  acres, 
be  the  same  more  or  less,  being  composed  of  lots  numbers  18 
and  19  in  the  7th  concession,  and  situate,  lying  and  being, 
in  the  township  of  Fredericksburgh  aforesaid,  in  the  county 
of  Lennox,  and  Midland  District  of  our  province  aforesaid, 
together  with  all  woods  and  waters  thereon  lying  and  being, 
under  the  reservations,  limitations  and  conditions  hereinafter 
expressed,  which  said  334  acres  of  land  are  butted  and 
bounded,  or  may  be  otherwise  known,  as  follows  : that  is  to 
say,  beginning  where  a post  has  been  planted  on  the  Napanee 
river  marked  below  the  mills ; then  south  31  degrees 
east  78  chains,  more  or  less,  to  the  sixth  concession ; then 
north  59  degrees  east  38  chains ; then  north  31  degrees 
west  98  chains,  more  or  less,  to  the  Napanee  River;  and 
then  along  the  edge  of  the  water  with  the  stream,  so  as  to 
comprehend  the  said  mill,  to  the  place  of  beginning.” 

The  fifty  acres  and  the  forty  acres  in  question  form  parts 
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of  lots  18  and  19  in  the  sixth  concession  of  Fredericksburgh, 
but  lie  beyond  the  limit  of  65  chains  from  the  front  of  the 
concession. 

The  two  lots  in  the  seventh  concession  are  deficient  in 
quantity. 

The  question  for  the  opinion  of  the  court  is,  did  the 
aforesaid  patent  comprise  the  whole  of  lots  18  and  19  in  the 
sixth  concession,  or  only  the  fronts  thereof  to  the  depth  of 
65  chains. 

If  the  court  should  be  of  opinion  in  the  negative,  judg- 
ment shall  be  entered  up  for  the  plaintiff  with  costs. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then 
judgment  of  nolle  prosequi  shall  be  entered  up  for  the  de- 
fendant, with  costs  of  suit. 

The  following  plans  are  to  be  referred  to : 

1.  Copy  of  plan  of  Fredericksburgh,  original  made  by 
Thos.  Ridout,  Esq.,  Surveyor  General,  21st  November,  1S25, 
filed  in  the  office  of  the  clerk  of  the  peace,  at  Kingston. 

2.  Plan  of  survey  of  G.  S.  Clapp,  D.  P.  S.,  made  in  1847. 

3.  Copy  of  plan  of  Fredericksburgh,  original  and  addi- 
tional, made  by  the  Surveyor-General  in  1846,  filed  in  the 
registry  office  of  Lennox  and  Addington. 

• 4.  Plan  furnished  to  the  plaintiff  by  the  commissioners  of 
crown  lands,  27th  of  September,  1859.  (a) 

M.  R.  Vankoughnet,  for  the  plaintiff,  cited  Doe  Smith  v. 
Meyers,  2 0.  S.  301 ; Doe  Manning  v.  Fergusson,  R.  & H. 
Dig.  148  ; Doe  Keating  v.  Wyant,  6 0.  S.  314 ; Bac.  Abr. 
Grant. 

Richards , Q.  C.,  for  the  defendant,  cited  Doe  Stuart  v. 
Forsyth,  1 U.  C.  R.  324;  Doe  Campbell  v.  Crooks,  9 U.  C. 
R.  639 ; Doe  Murray  v.  Smith,  5 U.  C.  R.  225. 


Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  this  case  it  is  stated  that  the  defendant  claims  under 
possession  held  of  lots  numbers  18  and  19  in  the  6th  con- 
cession since  1811,  and  of  lots  18  and  19  in  the  7th  conces- 
sion of  Fredericksburgh  since  1799.  These  are  the  dates 
of  the  respective  patents  for  the  two  lots  in  the  6th  and  7th 
concessions.  It  is  not  admitted,  however,  in  the  case  that 


(a)  These  plans  cannot  be  given  here,  and  they  seem  not  material  to  the 
understanding  of  the  judgment. 
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such  possession  has  really  been  held,  and  as  nothing  was 
said  about  it  in  the  argument  we  suppose  the  defendant 
does  not  insist  upon  a title  by  possession.  If  such  a title 
were  admitted,  of  course  it  would  make  an  end  of  the  case, 
unless  indeed  the  ninety  acres  in  question  can  be  held  to  be 
a tract  not  embraced  in  the  one  concession  or  the  other,  or 
rather  not  included  in  either  of  the  patents,  and  of  which 
the  fee  remained  in  the  Crown  till  the  sale  made  to  the 
plaintiff  by  the  crown  land  agent,  in  March,  1857. 

The  first  patent  in  point  of  date  is  that  for  lots  18  and  19 
in  the  7th  concession,  made  in  1799,  but  not  stated  in  the 
case  to  whom. 

That  patent  grants  lots  18  and  19  in  the  7th  concession, 
and  then  proceeds  to  describe  those  lots  in  such  a manner 
as  to  shew  that  the  intention  was,  as  the  grant  expresses,  to 
grant  the  entire  lots  in  the  7th  concession  that  were  desig- 
nated by  those  marks,  for  the  description  in  express  words 
carries  the  side  lines  back  from  the  Napanee  river — that  is, 
southerly — to  the  sixth  concession.  The  length  of  the  west- 
ern side  line  of  the  lots  from  the  sixth  concession  line  is 
given  only  as  a supposed  distance  of  78  chains,  and  that  on 
the  east  side  of  the  tract  is  in  like  manner  given  as  a sup- 
posed distance  of  98  chains,  the  difference  being  owing  no 
doubt  to  a known  deflection  of  the  river  towards  the  south. 
We  must  infer  from  the  language  of  the  descriptions  that 
the  government  were  not  certain  what  would  be  found  to 
be  the  exact  length  of  either  line,  whether  it  was  because 
no  precise  length  had  been  reported  to  them  as  the  result  of 
an  actual  chaining  upon  the  ground,  or  because  they  were 
not  confident  that  any  measurement  which  had  been  made 
was  perfectly  correct. 

The  patent  shews  that  the  government  referred  to  the 
river  at  one  end  of  the  lots  and  to  the  sixth  concession  line 
at  the  other  end  as  the  intended  limits  to  the  north  and 
south,  and  that  the  whole  depth  of  land  between  those  limits 
was  meant  to  be  comprehended  in  the  grant.  Accordingly 
the  length  of  the  side  lines  between  those  limits  was  given 
as  an  uncertain  distance,  qualified  as  usual  by  the  words, 
more  or  less ; and  the  area  of  the  two  lots  so  described 


214  QUEEN’S  BENCH,  HILARY  TERM,  23  VIC.  1860. 

was  also  for  the  same  reason  expressed  with  the  same  quali- 
fication : that  is,  334  acres  more  or  less. 

This  elder  patent,  then,  for  18  and  19  in  the  7th  conces- 
sion, covered  all  the  land  southerly  up  to  the  sixth  conces- 
sion, but  no  more.  It  did  not  include  any  land  in  the  sixth 
concession. 

Then  the  patent  issued  in  December,  1804,  to  Mrs.  McNab, 
and  to  Mary  and  Jane  Fraser,  granted  to  them  lots  18  and 
19  in  the  sixth  concession,  which  were  described  as  contain- 
ing 247  acres  more  or  less. 

The  description  in  that  patent  commences  in  front  of  the 
sixth  concession,  at  the  south-east  angle  of  lot  19,  and  thence 
runs  north  31  degrees  west,  65  chains,  an  absolute  distance  : 
that  is,  without  any  qualification  by  the  words  more  or  less, 
and  without  making  any  reference  to  the  next  or  seventh 
concession  line.  But  as  we  go  on  with  the  descriptioh,  we 
see  clearly  that  it  was  not  intended,  by  describing  that  side- 
line as  of  a certain  and  absolute  length,  to  make  the  tract 
stop  short  of  the  seventh  concession  line,  if  the  65  chains 
should  not  extend  to  it,  for  after  crossing  over  the  two  lots 
to  the  west  side  of  lot  18  on  a course  parallel  to  the  conces- 
sion lines,  the  western  side-line  of  this  tract  is  expressed  to 
be  65  chains  “ more  or  less ” to  the  allowance  for  road  in 
front  of  the  sixth  concession.  This  shews  very  plainly  that 
the  lots  granted  by  this  patent  and  by  that  of  1799  were  to 
butt  upon  each  other,  leaving  only  the  sixth  and  seventh 
concession  line  between  them.  The  two  side-lines  men- 
tioned in  this  description  must  have  been  intended  and 
supposed  to  be  of  the  same  length,  as  they  are  bounded  at 
each  end  by  lines  exactly  parallel  to  each  other.  There  was 
nothing  meant  therefore  by  making  the  eastern  side  of  the 
tract  an  absolute  distance  of  65  chains.  It  is  the  only  line 
of  the  four  which  wants  the  words  “ more  or  less,”  and  it  is 
clear  that  the  omission  was  undesigned,  and  not  intended  to 
have  any  particular  effect  upon  the  description,  for  the  lat- 
ter part  of  the  description  shews  it  to  have  been  framed 
without  attention  to  the  circumstance  of  the  eastern  side- 
line beino-  made  an  absolute  distance.  If  it  had  been  intended 
© 

that  the  eastern  side-line  should  run  exactlv  65  chains  from 
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the  sixth  concession,  ancl  stop  there,  then  there  could  have 
been  no  sense  in  adding  the  words  “more  or  less,”  to  the  65 
chains  given  as  the  length  of  the  western  side-line,  because 
it  must  have  been  of  the  same  length  as  the  other,  for  the 
reason  we  have  already  stated,  that  they  lie  between  parallel 
lines  at  each  end. 

What  was  lost  sight  of  in  framing  this  patent,  was  the 
propriety  of  adding  to  the  description  of  the  eastern  side- 
line the  words  “more  or  less,  to  the  seventh  concession  line.” 
But  that  omission  is  of  no  consequence,  because  this  patent 
commences  by  granting  “ lots  18  and  19  in  the  6th  conces- 
sion,” containing  247  acres,  more  or  less ; that  is,  in  other 
words,  it  grants  the  whole  of  the  two  lots,  as  they  stood 
numbered  in  that  concession,  either  on  the  ground  or  in  the 
government  plan  of  the  original  survey,  whatever  may  be 
their  contents.  The  area  is  assumed  to  be  about  247  acres, 
because  if  all  the  lines  were  really  of  the  length  specified 
they  would  enclose  that  number  of  acres,  but  the  quantity 
is  given  as  an  uncertain  quantity,  because  the  lines  were, 
with  one  exception,  of  an  uncertain  length. 

It  is  admitted  that  the  90  acres,  which  the  government 
agent,  so  late  as  in  March,  1857,  contracted  to  sell  to  the 
plaintiff,  are  parts  of  lots  18  and  19  m the  sixth  concession ; 
and  that,  in  our  opinion,  decides  the  point  submitted  to  us 
in  favour  of  the  defendant,  for  the  crown  had  granted  those 
two  lots  to  Mrs.  iVJcNab  and  her  sisters  in  1804.  There 
could  be  no  ungranted  land,  therefore,  in  those  lots  in  1857 
— nothing  that  the  Grown  could  sell  or  give  away.  The 
only  room  for  a question  would  be  as  between  the  proprie- 
tors under  the  first  patent  of  1799  and  those  of  1.804,  and 
that  question  would  be,  what  is  the  true  position  of  the  sixth 
and  seventh  concession  line.  The  claimants  under  the  patent 
of  1799  could  come  to  that  line  and  no  further, and  the  claim- 
ants under  the  patent  of  1804  could  come  up  to  the  same 
line  on  the  other  side,  bu  t there  can  be  no  third  tract  between 
the  two  except  the  allowance  for  road,  if  there  is  one. 

Judgment  of  non  pros,  must  therefore  be  entered. 

Judgment  for  defendant. 
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Me  Master  v.  Andrew  Geddes  and  James  Geddes. 

Crown  Lands  agent — False  representation  and  collusion  in  order  to  obtain 
increased  price  on  public  land — Right  of  action. 

A.,  a Crown  lands  agent,  being  asked  by  the  plaintiff  whether  there  were 
any  lands  for  sale  by  government  in  the  township  of  M.,  told  him  that 
there  were  not,  but  that  B.  had  certain  lots  there  to  which  he  would  sell 
his  right,  and  the  plaintiff  being  introduced  by  A.  to  B.  paid  the  latter 
for  his  good  will,  together  with  the  first  instalment  required  by  government, 
and  ieceived  from  him  a receipt  for  the  latter  signed  by  A.  as  Crown  lands 
agent.  The  jury  found  that  the  representation  that  there  were  no  lands  for 
sale  was  false,  and  made  by  A.  in  concert  with  B.  to  enable  the  latter  to 
obtain  an  advance  upon  the  government  price. 

Held , that  the  ^50  a d interest  might  be  recovered  in  an  action  against  A. 
and  B.,  eith  r upon  the  special  count  set  out  below,  charging  the  false  repre- 
sentation, and  the  damage  suffered  in  consequence  by  the  plaintiff ; or  as 
money  had  and  received. 

Declaration. — First  count,  for  extortion,  alleging  that 
on  the  1st  of  September,  1855,  and  on  other  days  before 
the  commencement  of  the  suit,  the  plaintiff  wishing  to  pur- 
chase government  lands  in  the  county  of  Wellington  for  the 
purpose  of  settling  thereon,  did  on  several  days  since  the  1st 
of  September,  1855,  inquire  of  the  Crown  lands  agent  for 
the  County  of  Wellington  if  there  were  any  government 
lands  in  that  county  open  for  sale,  and  did  in  making  such 
inquiry  inform  the  agent  that  he  wished  to  purchase  from 
the  government  a farm  to  settle  on:  that  Andrew  Geddes, 
one  of  the  defendants,  was,  on  the  1st  of  September,  3855, 
and  ever  since  had  been,  and  was  at  the  time  of  making 
such  inquiry  such  Crown  lands  agent  for  the  County  of 
Wellington,  and  to  whom  the  plaintiff*  made  such  inquiry  ; 
and  although  lots  Nos.  29  and  31  in  the  third  concession  of 
the  Township  of  Minto,  in  the  said  county,  each  lot  con- 
taining 100  acres,  were  government  lots  unsold  at  the  time 
the  plaintiff*  made  such  application  to  the  said  Andrew 
Geddes  as  Crown  lands  agent,  and  were  in  the  hands  of  the 
said  Geddes  as  such  agent  to  sell  to  an  actual  settler  at  the 
price  of  7s.  6d.  per  acre,  one-tenth  of  the  purchase  money 
to  be  paid  down,  and  the  balance  to  be  paid  in  nine  equal 
annual  instalments,  with  interest,  yet  the  said  defendant 
Andrew  Geddes,  being  such  Crown  lands  agent,  and  being 
well  aware  that  the  said  lots  29  and  31  were  for  sale  by 
the  government  when  the  plaintiff  made  such  application  to 
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him,  and  that  the  said  Andrew  Geddes  had  the  right  and 
was  in  duty  bound  as  such  agent  to  sell  the  said  lots  to  actual 
settlers  at  the  price  of  7s.  6d.  per  acre  on  the  terms  afore- 
said, uot  regarding  the  duty  of  his  office  as  such  agent,  but 
-contriving,  in  collusion  with  the  defendant  James  Geddes, 
wrongfully  and  unjustly  to  injure,  prejudice,  and  aggrieve, 
and  to  extort  money  from,  the  plaintiff  on  the  sale  and  dis- 
posal of  the  said  lots,  falsely  and  fraudulently  represented 
to  the  plaintiff  that  there  were  no  government  lands  in  the 
County  of  Wellington  for  sale  ; that  the  defendant  Andrew 
Geddes  contriving  to  injure  the  plaintiff  in  this  behalf,  repre- 
sented to  the  plaintiff  that  the  defendant  James  Geddes  had 
lands  for  sale  in  the  County  of  Wellington,  and  shewed  the 
plaintiff*  into  the  office  of  the  defendant  James  Geddes,  and 
the  defendant  James  Geddes,  when  the  plaintiff  was  so 
shown  into  his  office  by  the  defendant  Andrew  Geddes, 
acting  in  collusion  with  Andrew  Geddes  for  the  purpose  of 
extorting  money  from  the  plaintiff  on  the  sale  of  the  said 
lots,  falsel}7  and  fraudulently  represented  to  the  plaintiff  that 
the  defendant  James  Geddes  was  the  owner  of  the  said  lots 
29  and  81,  and  further  falsely  and  fraudulently  repi^esented 
that  he  had  the  right  to  sell  the  said  lots,  and  demanded 
£50  for  his,  James  Geddes’,  right  to  said  lots.  And  the 
defendants  James  Geddes  and  Andrew  Geddes  did  then,  in 
collusion  with  each  other,  and  through  and  by  means  of 
their  false  and  fraudulent  representations  made  to  the  plain- 
tiff, extort  from  the  plaintiff  the  sum  of  £50  for  his,  the  said 
James  Geddes’,  right  so  fraudulently  in  collusion  with  the 
other  defendant  set  up  to  the  said  lots  for  the  purpose  of 
extorting  money  from  the  plaintiff.  And  the  plaintiff*  in 
fact  saith  that  the  defendant  James  Geddes  never  had  any 
right  or  interest  whatever  in  the  said  lots,  nor  had  he  any 
power  whatever  to  sell  the  said  lots,  and  the  other  defendant 
Andrew  Geddes  was  well  aware  at  the  time  that  the  defen- 
dant James  Geddes  had  no  right  or  interest  in  the  said  lots, 
and  that  the  defendant  James  Geddes  had  no  power  to  sell 
the  said  lots  ; and  that  the  defendant  Andrew  Geddes,  as 
such  Crown  lands  agent,  would  not  sell  the  said  lots  to  the 
plaintiff  till  the  plaintiff  paid  the  sum  of  £50  to  them,  the 
15 
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defendants,  so  demanded  by  them  as  aforesaid  ; and  that 
the  plaintiff,  believing  the  said  representations  of  the  defen- 
dant Andrew  Geddes,  that  there  were  no  government  lands 
for  sale  in  the  County  of  Wellington,  and  believing  in  the 
representations  of  the  said  defendants,  that  the  said  James 
Geddes  was  the  owner  of  the  lots,  and  that  he  had  a right 
to  sell  the  same,  did  pay  the  said  defendants  the  said  £50. 

The  second  count  was  general,  for  extorting  money  from 
the  plaintiff. 

The  third  count  was  for  money  had  and  received  to  the 
plaintiff’s  use. 

Defendant  pleaded  to  the  first  and  second  counts,  not 
guilty,  and  to  the  third  count,  not  indebted. 

At  the  trial,  at  Guelph,  before  Burns , J.,  the  plaintiff  re- 
lied entirely  upon  the  evidence  of  his  brother  to  sustain  this 
action,  and  the  brother  admitted  that  if  it  succeeded  he  in- 
tended to  bring  a similar  one  in  respect  of  two  other  lots 
which  he  purchased  at  the  same  time.  It  appeared  that  the 
Rev.  John  McMaster,  of  Puslinch,  had  in  September,  1855, 
written  to  the  defendant  Andrew  Geddes  as  the  Crown  lands 
agent  at  Elora,  making  inquiry  in  respect  of  Crown  lands, 
and  the  defendant  Andrew  Geddes  replied  to  him  as  follows  : 

Grown  Lands  Office , Elora , %5tli  Sept.,  1855 . 
The  Rev.  John  McMaster,  Puslinch. 

Sir, — Your  kind  letter  of  yesterday’s  date  is  before  me, 
and  not  having  any  lands  in  Minto  but  what  are  disposed 
of,  I made  inquiry  of  my  son,  who  is  a land  agent  in  this 
village,  to  see  if  he  could  accommodate  your  young  friends. 
He  examined  his  lists,  and  finds  that  he  has  400  acres  in 
one  block  in  Minto,  and  other  two  hundred  acres  within 
three  lots  of  the  said  block.  His  price  for  the  good-will  of 
each  100  acres  is  £30.  There  is  one  instalment  paid  on 
each  lot.  Now  I think  this  is  a good  chance,  when  I tell 
you  that  the  lots  there  are  selling  from  £100  to  £150  for 
the  good-will,  but  you  can  think  and  judge  for  yourself, 
but  I am  candid  with  you. 

Yours  very  truly, 

Andrew  Geddes. 

In  consequence  of  this  letter  the  two  brothers  called  in 
October,  1855,  upon  Andrew  Geddes,  the  Crown  lands  agent 
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to  enquire  about  the  Crown  lands.  The  witness  stated  that 
Andrew  Geddes  told  them  there  were  no  public  lands  for 
sale,  but  that  his  son,  the  other  defendant,  might  have  lands 
for  sale,  and  shewed  the  plaintiff  and  himself  into  his  son’s 
office,  which  adjoined  his  own.  James  Geddes  furnished 
them  with  lists  of  lands  he  had  for  sale,  and  among  other 
lots  was  named  31,  in  the  third  concession  of  Minto.  Noth- 
ing was  then  said  about  29.  At  that  time,  however,  the 
witness  stated  the  plaintiff  did  not  care  about  buying:  it  was 
the  witness  who  then  was  desirous  of  buying.  On  the  5th 
of  November  afterwards  the  two  went  again  to  see  the 
defendants,  and  then  Andrew  Geddes  told  them  that  29  was 
a good  lot,  and  they  could  have  that.  He  called  his  son 
into  his  office  and  spoke  about  29,  and  the  son  said  they 
could  have  that  lot  as  well  as  the  others  at  the  same  rate, 
£30,  and  gave  them  a ticket,  and  entered  their  names  for 
looking  at  it  to  see  whether  they  would  select  it.  After 
that  the  two  brothers  went  to  look  at  the  lands,  and  the 
plaintiff,  who  then  wished  to  purchase,  selected  the  two  lots 
29  and  31,  but  not  being  able  to  go  himself  to  see  James 
Geddes,  his  brother  transacted  the  business  for  him.  On 
the  12th  of  November  he  saw  Andrew  Geddes,  to  whom  he 
named  the  lots  which  they  had  selected,  and  he  told  him 
he  would  soon  have  all  things  ready  for  him.  As  they 
had  selected  four  lots  between  them,  the  agreement  was  that 
they  should  pay  £25  for  each  lot,  as  for  the  good-will  of 
James  Geddes.  The  witness  said  he  paid  to  James  Geddes 
at  his  house  in  the  evening  the  sum  of  $200  for  29  and  31, 
and  then  James  Geddes  produced  to  him  two  receipts  as  the 
first  instalments  of  £3  15s.,  on  each  lot,  and  he  paid  that 
sum,  $30,  in  addition,  and  received  the  receipts  for  the 
plaintiff.  Those  receipts  ran  thus  : 

“ Crown  sale. 

Grown  Lands  Office,  Flora,  l£tk  Nov.,  1855. 

Received  from  Charles  McMaster  the  sum  of  three 
pounds  fifteen  shillings  currency,  being  the  first  instalment  of 
ten  per  cent,  on  lot  No.  29,  in  the  3rd  concession  of  Minto, 
in  the  County  of  Wellington,  containing  100  acres,  more  or 
less,  sold  to  him  at  the  rate  of  7s.  6d.  per  acre,  upon  condi- 
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tion  of  actual  settlement,  and  that  no  timber  shall  be  cut  or 
removed  from  the  land  (except  for  the  purpose  of  clearing 
and  building  on  the  lot)  until  the  whole  purchase  money, 
with  interest  thereon,  is  paid  up.  And  that  this  sale  is  made 
upon  the  express  understanding  that  no  claim  exists  on  the 
part  of  any  person  on  account  of  improvements  or  otherwise. 

Andrew  Geddes, 

Agent.” 

The  plaintiff  paid  since  that  time  two  other  instalments 
upon  the  lots.  In  the  year  1858,  and  beginning  of  1859, 
complaints  having  been  made  to  the  government  of  the  con- 
duct of  Andrew  Geddes  as  Crown  lands  agent,  an  officer  of 
the  department  was  sent  to  Elora  to  search  into  the  matter. 
This  inquiry  was  made  in  March,  1859,  and  the  plaintiff’s 
brother  was  examined  before  such  officer ; and  he  said  that 
upon  that  occasion  James  Geddes,  who  was  also  examined 
upon  the  subject,  stated  that  a person  of  the  name  of  James 
Rich,  who  lived  in  Hamilton,  had  bought  these  lots,  29  and 
31,  at  the  government  sale  of  lands  which  took  place  at 
Elora  in  September,  1855,  and  that  he,  James  Geddes,  had 
purchased  his  right  or  good-will,  and  then  afterwards  sold 
them  to  the  plaintiff'.  The  witness  stated  that  James 
Geddes  did  not  say  anything  at  the  time  of  the  purchase 
by  the  plaintiff*  as  to  how  he  had  acquired  the  lots. 

In  order  to  establish  that  these  lots  were  public  lands,  and 
offered  for  sale  by  the  government,  the  Canada  Gazette  of 
the  4th  of  August,  1854,  was  put  in,  and  there  appeared  an 
advertisement  on  the  part  of  the  Crown  lands  department, 
that  these  lots  with  other  lands  would  be  offered  for  sale  at 
the  prices  of  7s.  6d.  per  acre,  at  Elora,  in  the  month  of  Sep- 
tember, 1855.  A book  was  then  put  in,  which  was  kept  in 
the  office  of  the  Crown  lands  agent  at  Elora,  as  being  the  book 
which  tfie  plaintiff  had  given  notice  he  desired  to  have  put  in 
evidence.  When  the  book  was  produced  the  plaintiff  denied 
that  it  was  the  book  he  wanted, or  that  it  was  the  book  which 
was  kept  of  the  auction  sale  of  those  lands  in  September,  1 855. 
So  far  as  any  information  to  be  derived  from  this  book  would 
go,  it  was,  that  lot  29  was  claimed  by  one  Horatio  Wyse, 
and  transferred  to  Charles  McMaster,  the  plaintiff  on  the 
12th  of  November,  1855,  the  purchase  money,  7s.  6d.  per 
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acre  ; and  as  to  lot  31,  that  it  was  claimed  by  one  William 
Hinds,  and  also  transferred  to  the  plaintiff  on  the  12th  of 
November,  1855. 

A witness  was  called,  who  stated  that  he  was  present  at 
the  auction  sale  of  the  lands,  and  that  a book  was  used 
there  to  enter  the  names  of  purchasers,  but  that  the  book 
produced  was  not  that  book. 

The  defendants  called  no  witnesses. 

On  the  part  of  the  defendants,  it  was  submitted  that 
there  was  no  sufficient  evidence  of  any  fraudulent  represen- 
tation by  either  of  them,  the  custom  being  at  those  land 
sales  for  the  original  buyer  to  sell  his  right,  and  to  pass  it 
from  one  to  another  : and  the  person  who  desired  to  become 
the  actual  settler  had  his  name  inserted  in  the  Crown  lands 
books,  and  the  agent’s  receipt  for  the  payments  was  then 
given  to  him. 

And  that,  as  to  the  second  count,  there  was  no  evidence 
to  sustain  a charge  of  money  had  and  received  by  the  two 
defendants  to  the  plaintiff’s  use. 

On  the  part  of  the  plaintiff',  it  was  contended  that  the 
count  for  money  had  and  received  would  lie  against  both 
defendants  if  a false  representation  was  made  by  one,  and 
the  other  concurred  and  assisted  in  it,  and  brought  about 
the  result  of  the  payment  of  money. 

And  as  to  the  first  count,  that  the  evidence  well  sustained 
it,  shewing  that  the  agent  represented  there  were  no  public 
lands  for  sale  in  Minto,  whereas  on  the  12th  of  November, 
1855,  he  gave  the  plaintiff  the  receipts  put  in,  proving  that 
then  these  lots  were  sold  to  the  plaintiff  as  government 
lands,  and  that  the  statements  made  of  other  persons  having 
bought  the  lots  at  public  auction  was  a mere  delusion,  to 
enable  the  defendants  to  make  something  to  their  own  ad- 
vantage beyond  the  7s.  6d.  an  acre,  and  that  the  means 
adopted  in  this  case  was  to  extort  £50  from  the  plaintiff. 

The  learned  judge  put  the  following  questions  to  the  jury: 

1.  Whether  as  a fact  Andrew  Geddes  made  a false  repre- 
sentation that  there  were  no  public  lands  for  sale,  with  a 
viewT  to  have  James  Geddes  sell  these  lots  29  and  31  to  the 
plaintiff,  in  order  to  make  an  advantage  from  them  ? 
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2.  Did  the  two  defendants  act  in  concert  in  the  matter, 
or  was  it  solely  the  act  of  one,  and  if  so,  of  which  of  them  ? 

The  jury  found  in  favour  of  the  plaintiff  on  both  points, 
and  the  verdict  was  entered  for  £G2,  subject  to  the  opinion 
of  the  court. 

Richards , Q.C.,  for  the  plaintiff 

Adam  Wilson,  Q.C.,  contra,  cited  Rex  v.  Loggen,  1 Str.  75. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  appears  to  us  upon  the  evidence  to  have  a 
perfectly  just  and  meritorious  cause  of  action  against  these 
defendants.  No  exception  has  been  taken  to  the  pleadings, 
and  upon  the  finding  of  the  jury,  which  is  in  accordance,  we 
think,  with  the  testimony,  the  verdict  can  in  our  opinion  be 
sustained ; and  upon  the  common  count  for  money  had  and 
received  as  well  as  upon  the  special  count,  which  may  be 
treated  as  a count  in  case  for  a false  and  deceitful  represen- 
tation, whereby  the  plaintiff  has  sustained  damage. 

As  the  defendants  offered  no  evidence,  the  jury  were  war- 
ranted in  assuming  that  the  allegation  that  the  lands  had 
been  actually  sold  at  a former  public  land  sale  to  certain 
persons  whose  rights  had  been  bought  up  by  James  Geddes, 
or  some  one  for  whom  he  was  agent,  was  a mere  pretence 
set  up  by  the  two  in  order  to  avoid  selling  the  land  to  the 
plaintiff  at  the  government  price  of  7s.  6d.  an  acre,  and  to  in- 
duce the  plaintiff  to  pay  a sum  to  extinguish  the  alleged  right. 

In  our  opinion  the  defendants’  rule  should  be  discharged. 

Rule  discharged. 


Campbell  v.  Davidson. 

County  Court — Plea  bringing  title  in  question — Practice. 

In  the  county  court  a plea  was  pleaded  bringing  title  to  land  in  question,  and 
after  a verdict  for  the  plaintiff  a new  trial  was  granted,  on  the  ground  that 
the  court  had  no  jurisdiction. 

On  appeal  the  judgment  was  reversed,  as  the  court  having  no  jurisdiction 
could  not  grant  a new  trial. 

The  absence  of  the  affidavit  required  by  the  statute  with  such  plea  will  not 
warrant  the  court  in  pioceeding,  but  would  be  ground  for  setting  aside  the 
plea.' 

Appeal  from  the  county  court  of  Wellington. 

The  declaration  was  for  rent  due  upon  premises  leased  by 

plaintiff  to  defendant. 
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Among  other  pleas,  defendant  pleaded  that  before  any 
rent  fell  due  one  C.  became  entitled  to  the  reversion,  and 
agreed  to  release  defendant  if  he  would  give  up  possession 
to  him,  which  defendant  accordingly  did.  it  appeared  that 
no  affidavit  was  annexed  to  this  plea 

At  the  trial  several  questions  arose,  but  no  objection  was 
taken  to  the  jurisdiction,  and  the  plaintiff  obtained  a ver- 
dict for  $66. 

On  motion  for  a new  trial  the  learned  judge,  after  decid- 
ing other  points  raised  in  the  case,  held  that  the  plea  above 
mentioned  ousted  the  court  of  jurisdiction,  and  he  therefore 
set  aside  the  verdict,  and  granted  a new  trial  without  costs. 

The  plaintiff  thereupon  appealed. 

Adam  Crooks , for  the  appellant,  cited  Powley  v.  White- 
head,  16  U.  C.  R.  589. 

M.  C.  Cameron,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  19  & 20  Vie.,  ch.  90,  sec.  20,  clearly  disabled 
the  county  court  from  entertaining  jurisdiction  in  this  case, 
an  issue  having  been  raised  on  the  record  which  expressly 
brought  in  question  the  title  to  land. 

It  seems  that  no  affidavit  was  annexed  to  the  plea,  such 
as  is  required  by  the  earlier  statute  8 Vic.,  ch.  13,  sec.  13, 
but  the  absence  of  the  affidavit,  though  it  would,  as  we  as- 
sume, have  warranted  the  court  below  in  setting  aside  the 
plea  as  irregularly  pleaded,  would  not  justify  the  court  in 
proceeding  in  the  action  with  such  a plea  on  the  record, 
contrary  to  the  enactment  in  the  20th  section  of  19  & 20 
Vic.,  ch.  90. 

We  can  therefore  only  send  back  the  record  for  the  same 
reason  as  we  did  in  Powley  v.  Whitehead,  (16  TJ.  C.  R.  589.) 
We  reverse  the  judgment  granting  the  new  trial,  not  upon 
any  consideration  of  the  grounds  of  that  judgment,  but  be- 
cause it  was  a judgment  which  the  court,  having  no  juris- 
diction, was  not  competent  to  give. 

The  court  below  will  take  its  course,  in  setting  aside  the 
plea  for  irregularity,  or  in  wholly  ceasing  its  proceedings, 
as  it  may  be  advised. 


Appeal  allowed. 
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Foster  v.  Cameron  and  Fraser. 

Insufficient  construction  of  drain  by  lessee — Injury  to  adjoining  premises — 
Liability  of  assignees  of  lessee — Evidence. 

One  H.  held  a lease  of  certain  premises,  with  a right  of  purchase,  and  as- 
signed his  interest  to  defendants  in  trust  for  creditors.  The  plaintiff  in  his 
declaration  alleged  that  owing  ro  the  insufficient  construction  of  a drain 
built  by  H.,  and  continued  by  defendants  and  their  tenants,  the  water  and 
drainage  escaped  into  the  plaintiff’s  house  adjoining,  thus  making  it  un- 
healthy, so  that  he  could  not  lease  it  as  he  otherwise  might  have  done.  The 
plaintiff’s  evidence  shewed  that  the  drain  from  the  defendants’  house  ad- 
joined his  cellar  wall,  and  that,  especially  during  rains,  the  water  came 
into  the  cellar,  so  that  he  was  obliged  to  abate  the  rent  and  build  a new 
drain  in  consequence  ; but  it  was  not  clearly  shewn  that  the  injury  was 
caused  by  the  insufficiency  of  defendants’  drains. 

Held , that  it  was  properly  left  to  the  jury  to  say  whether  this  did  in  fact  occa- 
sion the  injury,  and  that  if  so  the  defendants  were  liable. 

The  first  count  stated  that  the  plaintiff  was  possessed  of 
a house  in  the  city  of  Toronto,  which  he  used  and  still  con- 
tinued to  use  as  a shop  and  dwelling  house,  and  let  and 
continued  to  let  to  tenants,  for  use  as  a shop  and  dwelling 
house  ; that  one  John  Hutchinson  was  possessed  of  a house 
and  premises  adjoining  the  plaintiff’s  house,  and  constructed 
under  his  said  house,  and  across  his  premises,  and  near  the 
plaintiff’s  house,  a drain  leading  through  the  premises  to  a 
public  sewer,  and  for  the  purpose  of  receiving  and  convey- 
ing to  the  sewer  the  rain  and  water  falling  on  and  flowing 
from  the  house  and  premises,  and  for  the  purpose  also  of 
receiving  and  conveying  the  water,  soil,  and  filth  from  a 
water-closet  constructed  and  used  in  the  said  house  of 
Hutchinson,  but  the  said  drain  was  constructed  in  so  negli- 
gent, careless,  unskilful  and  insufficient  a manner,  and  of 
so  small  and  insufficient  size,  that  the  rain,  water,  soil,  and 
filth,  could  not  flow  through  the  same,  but  overflowed  and 
oozed  out,  and  flowed  into  the  cellar  of  the  plaintiff’s 
house  ; that  Hutchinson  assigned  and  conveyed  his  house 
and  premises,  with  the  said  drain  and  water-closet  so  used 
as  aforesaid,  to  the  defendants,  and  the  defendants  con- 
tinued, and  still  continue  the  drain,  so  being  insufficiently 
constructed,  and  of  so  small  and  insufficient  size,  and  con- 
tinued, and  still  continue,  to  receive  in  the  drain  the  water, 
&c.,  and  let  the  house  and  premises,  with  the  drain  so 
being  improperly  and  insufficiently  constructed,  to  be  used 


FOSTER  V.  CAMERON  ET  AL. 


225 


as  aforesaid,  to  divers  tenants,  at  and  for  certain  rents  agreed 
to  he  paid  therefor,  and  the  tenants  by  the  authority  of  the 
defendants  continued,  and  still  continue,  such  use  of  the  drain 
and  water-closet;  and  by  reason  of  such  insufficient  construc- 
tion, the  rain,  water,  &c.,  continued,  and  still  continues,  to 
overflow  and  ooze  out  of  the  drain,  and  to  flow  into  the  plain- 
tiff’s cellar,  whereby  the  plaintiff  was  and  is  injured,  and 
large  quantities  of  water  and  filth  accumulated,  and  still  con- 
tinue to  accumulate  therein,  and  caused  noisome  stenches, 
and  rendered  the  plaintiff’s  house  unhealthy, and  of  less  value 
as  a shop  and  dwelling  house,  and  the  plaintiff  was  and  is 
unable  to  let  the  same  for  so  much  rent  as  he  otherwise 
could  have  done,  and  has  been  put  to  great  trouble  and  ex- 
pense in  draining  off  the  water  and  removing  the  filth. 

Second  count,  charging  defendants  in  a more  general  form, 
and  alleging  that  they,  the  defendants,  continued  the  drain 
to  the  plaintiff ’s  injury. 

Pleas. — 1.  Not  guilty,  to  the  whole  declaration.  2.  That 
the  plaintiff  was  not  possessed  as  alleged.  3.  To  the  first 
count,  that  the  drain  was  not  constructed  in  a negligent  and 
insufficient  manner,  4.  To  the  first  count,  that  Hutchinson 
did  not  assign  and  convey  the  house  and  premises  with  the 
drain,  &c.,  to  the  defendants,  as  alleged.  5.  To  so  much  of 
the  first  count  as  charges  that  the  defendants  let  the  house, 
&c.,  with  the  drain  &c.,  to  tenants,  and  the  tenants  by 
authority  of  the  defendants  continued  to  use  the  drain,  &c. ; 
that  they  did  not  let  the  house  with  the  drain,  &c.,  as 
alleged,  nor  have  the  tenants  by  the  authority  of  the  defend- 
ants used  the  drain  as  alleged.  6.  To  the  second  count,  that 
the  defendants  were  not  possessed  as  therein  alleged. 

A.t  the  trial  at- Toronto,  before  Barns,  J.,  it  appeared  that 
Hutchinson  built  the  premises  called  the  International  Hotel, 
on  the  east  side  of  Nelson  Street,  adjoining  the  plaintiff’s 
house,  which  was  to  the  south  of  the  hotel.  He  had  a 
lease  of  the  ground  with  the  right  to  purchase  the  fee. 
Between  the  houses  was  an  arched  gateway,  and  the  drain 
for  carrying  off  the  water  from  the  yard  of  the  hotel,  and 
the  water  falling  upon  the  roofs,  was  constructed  through  the 
archway,  and  adjoining  the  party  wall,  and  led  into  the  main 
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sewer  in  Nelson  Street,  which  in  front  of  these  houses  was 
fifteen  feet  deep.  At  the  time  Hutchinson  built  the  hotel 
there  was  constructed  a water  closet  in  it,  the  soil  pipe  of 
which  led  down  along  the  party  wall  into  the  drain.  That 
burst  with  the  frost,  and  injured  the  plaintiff’s  house,  for 
which  the  plaintiff’s  tenant,  McCallum,  brought  an  action 
some  years  ago.  The  present  declaration  complained  of  the 
same  thing,  but  it  was  clear  from  the  evidence  that  the  plain- 
tiff had  no  cause  of  complaint  on  that  ground,  for  the  mode 
of  carrying  off  the  water  by  the  soil  pipe  had  been  changed 
after  that  action,  and  it  was  now  carried  down  to  the  street 
in  the  hotel,  and  through  the  front  wall  of  the  house  into  the 
street,  and  there  joined  the  gateway  coming  through  the 
archway,  and  there  was  no  possibility  of  any  injury  to  the 
plaintiff  arising  from  that  cause. 

Hutchinson,  on  the  28th  of  December,  1857,  made  an 
assignment  of  the  hotel,  and  the  lease  of  the  ground,  to  the 
defendants,  in  trust  for  the  benefit  of  creditors,  and  since 
then  the  defendants  had  leased  the  premises  to  tenants,  who 
had  held  under  them.  The  plaintiff  had  also  leased  his 
premises,  but  the  tenant  left  on  the  1st  of  December,  1858; 
and  the  piemises  were  on  the  plaintiff’s  hands  untenanted 
until  the  19th  of  May,  1859.  The  tenant  who  left  paid  $600 
a year,  rent,  but  the  present  tenant  would  pay  no  more  for 
this  year  than  $500,  on  account  of  the  nuisance  of  the  cellar 
next  the  drain  spoken  of  being  wet.  Evidence  was  given  to 
shew  that  in  the  case  of  heavy  rains  the  water  came  into  the 
plaintiff’s  house  along  the  whole  depth  of  the  house  in  the 
cellar,  and  that  it  would  come  through  the  wall  about  15  to 
18  inches  above  the  floor  of  the  cellar.  This  was  observed 
on  several  occasions  before  the  present  tenant  of  the  plaintiff 
began  to  occupy  the  premises  on  the  1st  of  May,  1859. 
The  tenant  stated  that  he  would  not  take  the  premises  until 
the  plaintiff  agreed  to  construct  a drain  from  his  cellar  to  the 
main  sewer  to  carry  off  any  water  that  might  come  in  the 
way  spoken  of.  The  plaintiff  did  so  construct  a drain  from 
his  cellar  at  an  expense  of  $29,  and  his  cellar  never  had  a 
drain  before  that  time.  The  plaintiff  had  a privy  upon  his 
premises,  in  the  rear  of  the  house,  some  six  or  seven  feet 
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from  his  rear  wall,  and  when  he  constructed  this  drain  he 
also  constructed  a drain  from  the  privy  with  it. 

Evidence  was  given  to  shew  that  between  the  1st  of 
December,  1858,  and  the  1st  of  May,  1859,  several  persons 
made  inquiries  about  renting  from  the  plaintiff,  but  objections 
were  made  on  account  of  the  nuisance.  There  was  no  doubt 
from  the  evidence  that  the  plaintiff’s  wall  was  wet  from  the 
same  cause,  and  that  when  there  were  heavy  rains  more 
water  than  usual  came  through  the  wall  upon  the  plaintiff’s 
cellar  floor  next  the  drain  under  the  archway. 

The  plaintiff  contended  that  he  could  do  no  more  than  shew 
these  facts,  and  leave  it  to  be  inferred  that  the  cause  of  it 
must  be  the  insufficient  drain  on  the  defendants’  premises, 
or  the  bad  construction  of  it,  for  he  had  no  right  to  go  upon 
the  defendants’  premises,  and  take  up  the  drain  in  order  to 
ascertain  the  cause. 

The  defendants  called  no  witnesses,  but  made  the  follow- 
ing objections  to  the  plaintiff’s  recovery  : 

1.  That  the  plaintiff  charged  the  defendants  with  doing 
an  injury  not  permanent  in  its  nature,  and  the  action  would 
not  lie. 

2.  That  there  had  not  been  any  evidence  offered  by  the 
plaintiff  to  shew  that  the  drain  on  the  defendants’  premises 
had  been  insufficiently  constructed  or  continued,  and  the 
defendants  were  not  therefore  called  upon  to  shew  affirma- 
tively that  the  drain  was  properly  constructed,  and  of  suffi- 
cient dimensions. 

3.  That  the  defendants  were  not  liable,  for  the  fee  simple 
was  not  in  them,  and  therefore  they  were  not  reversioners, 
and  the  action  could  only  be  maintained  against  the  tenant, 
if  it  could  be  maintained  at  all. 

The  learned  judge  left  it  to  the  jury  t<>  say  whether  the 
plaintiff  had  sustained  an  injury  in  consequence  of  the  drain 
in  the  premises  adjoining  him  ; and  to  determine  whether  the 
drain  was  sufficiently  constructed  or  not;  directing  them  that 
if  the  injury  proceeded  from  the  operation  of  nature,  irres- 
pective of  any  work  constructed  upon  the  adjoining  premises, 
then  they  were  to  find  for  the  defendants,  and  that  before  the 
defendants  could  be  liable  the  jury  must  be  satisfied  that  the 
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plaintiff  sustained  an  injury,  and  also  that  the  injury  was 
attributable  to  what  the  plaintiff  complained  of,  namely,  the 
improper  or  insufficient  construction  of  the  drain  in  question, 
and  the  use  of  it  between  the  1st  of  December,  1858,  and  the 
1st  of  May,  1859,  for  the  plaintiff  had  not  any  right  to  com- 
plain of  a nuisance  while  his  own  premises  were  in  the 
hands  of  tenants  under  him. 

The  jury  found  for  the  plaintiff  £25  damages,  and  leave 
was  reserved  to  the  defendants  to  move  to  enter  a nonsuit 
on  the  objections  taken. 

M.  C.  Cameron  obtained  a rule  nisi  to  enter  a nonsuit 
according  to  the  leave  reserved  ; or  for  a new  trial,  the  ver- 
dict being  contrary  to  law  and  evidence,  and  for  misdirection, 
in  the  learned  judge  directing  that  the  defendants,  though 
not  in  possession  of  the  premises  from  which  the  nuisance 
arose,  and  the  injury  not  being  permanent,  were  liable  to 
this  action.  He  cited  Rich  v.  Basterfield,  4 C.  B.  783. 

G.  S.  Patterson  shewed  cause,  and  cited  McCallum  v. 
Hutchinson,  7 C.  P.  508 ; The  King  v.  Pedly,  1 A.  & E. 
822  ; Thompson  v.  Gibson,  7 M.  & W.  456  ; Alston  v.  Grant, 
3 E.  & B.  128  ; Russell  v.  Shenston,  3 Q.  B.  458 ; Roswell  v. 
Prior,  12  Mod.  635. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that  upon  the  evidence  we  cannot  say  that  the 
jury  did  wrong  in  finding  for  the  plaintiff.  The  plaintiff 
sues  for  damage  sustained  by  him  as  owner  of  the  premises 
adjacent  to  the  defendants  horn  December,  1858,  to  May 
following,  from  his  inability  to  let  the  house  at  a proper  rent 
011  account  of  the  nuisance  complained  of : that  is,  the 
water  coming  through  the  wall  of  the  plaintiff’s  house  from 
defendants’  premises,  which  the  plaintiff  attributes  to  the 
insufficiency  of  the  defendants’  drain. 

That  insufficiency  was  not  distinctly  proved,  but  it  was 
left  to  the  jury  to  say  whether  it  must  not  reasonably  be 
inferred  from  the  facts  proved  that  the  defendants’  premises 
must  be  defectively  drained. 

As  to  legal  points,  the  defendants  are  holders  of  Hutchin- 
son’s term,  and  they  have,  as  trustees  of  his  estate,  the 
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management  and  disposition  of  the  property.  Though  they 
do  not  own  the  fee  they  are  liable,  we  think,  for  any  nui- 
sance arising  to  the  plaintiff  from  the  defective  draining  of 
the  cellar  or  premises,  though  they  would  not  be  liable  fora 
nuisance  arising  wholly  from  the  use  made  by  their  tenants 
of  the  premises  let  to  them,  as  from  some  offensive  trade 
carried  on  there,  or  some  thing  originally  erected  upon  the 
premises  by  them  during  their  tenancy.  Though  Mr. 
Cameron  citecl  it  to  support  the  contrary,  yet  a careful 
examination  of  the  case  of  Rich  v.  Bastei’field  (4  C.  B.  783) 
and  the  authorities  cited  in  it,  brings  us  to  the  conclusion 
that  if  there  has  been  such  a nuisance  as  the  plaintiff  com- 
plains of,  the  defendants  are  under  the  circumstances 
proved  liable  for  it,  although  the  premises  were  at  the  time 
of  the  injury  complained  of  in  the  occupation  of  defendants’ 
tenants,  for  the  damage  to  the  plaintiffs  dwelling  house  in 
this  case  did  not  arise  from  any  act  done  by  the  tenants 
which  produced  the  nuisance. 

Rule  discharged. 


Peers  and  Pearson  v.  Carrall,  Sheriff. 

Personal  property — Devise  in  trust  for  widow  and  children — Execution  against 
her — Sale — Estoppel. 

One  W.  devised  all  his  personal  estate  to  three  trustees,  of  whom  his  widow 
was  one,  in  trust  to  call  in  an  i convert  the  securities  into  money,  and 
when  received  to  invest  the  same  as  they  should  think  best,  and  pay  the 
interest  and  produce  thereof  to  his  widow  during  her  life,  for  the  mainte- 
nance of  herself  and  his  children.  The  widow  after  the  testator’s  death 
remained  on  his  farm,  and  in  possession  of  the  stock  and  personal  pro- 
perty, some  of  which  she  sold,  and  the  stock  had  been  added  to  by  breed- 
ing. A writ  of  execution  came  into  the  sheriff’s  hands  against  her,  and 
while  it  was  there  the  two  other  trustees  took  from  her  a mortgage  of  all 
the  personal  property  for  advances  made  by  them  to  her.  The  sheriff 
afterwards  seized  under  the  writ,  and  the  two  trustees  forbade  the  sale,  but 
it  went  on,  and  one  of  them  bought  the  goods,  and  took  a bill  of  sale  from 
the  sheriff,  against  whom  they  then  brought  an  action  for  the  seizure. 

Held , that  they  were  not  estopped  by  having  purchased  at  the  sale,  but  that 
having  taken  the  mortgage  from  the  widow  while  the  writ  was  in^the  sher- 
iff’s hands,  they  could  not  allege  that  the  goods  were  not  then  hers  ; and 
therefore  that  they  could  not  recover. 

Held , also,  that  the  increase  of  the  stock  must  be  subject  to  the  same  rule  as 
the  stock. 

Semble,  that  the  property  was  liable,  in  the  widow’s  hands,  to  the  execution, 
which  for  all  that  appeared  might  have  been  for  a debt  contrac  ed  for  the 
support  of  herself  and  family. 

This  was  an  action  against  the  sheriff  of  Oxford  and  his 
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deputy,  charging  them  with  converting  to  their  own  use 
and  wrongfully  depriving  the  plaintiffs  of  the  use  and  pos- 
session of  divers  goods. 

Pleas.— 1st.  Not  guilt}7.  2nd.  That  the  goods  were  not 
the  plaintiff’s  as  alleged.  3rd.  Leave  and  license. 

At  the  trial,  at  Woodstock,  before  Burns , J.,  the  facts  of 
the  case  appeared  as  follows  : A person  of  the  name  of 
Frederick  Welford,  being  possessed  of  a farm  and  farm- 
stock  upon  it,  with  other  personal  estate,  made  his  will  on 
the  23rd  of  March,  1854.  By  this  will  he  constituted  Ben- 
jamin Ellison,  the  plaintiff  Peers,  and  his,  the  testator’s 
wife,  Mary  Welford,  trustees  and  executors  and  executrix 
thereof,  and  devised  his  real  and  personal  estate  to  them  in 
trust.  With  regard  to  the  personal  estate,  the  trustees 
were  “ to  call  in  and  convert  the  securities,  and  all  other , 
my  personal  estate , into  money,  and  when  received  to 
invest  the  same  in  such  securities,  real  or  personal,  as  my 
said  trustees  shall  think  best,  and  the  interest,  dividends, 
and  annual  produce  thereof,  to  pay  to  my  said  wife  during 
her  life,  for  the  maintenance  of  herself  and  the  mainte- 
nance and  education  of  my  said  children.”  By  a codicil 
dated  the  next  day,  24th  of  March,  after  reciting  “ by  my 
said  will  hereunto  annexed  I have  given  to  the  trustees 
named  the  whole  of  my  property,  both  real  and  personal, 
for  the  use  of  my  wife  Mary  Welford,  for  the  support  of 
herself  and  the  maintenance  and  education  of  my  children 
then  he  devised,  “ now  my  desire  is  that  my  said  wife  shall 
only  enjoy  the  said  property  so  given  by  my  said  will  so 
long  as  she  continues  my  widow.”  The  testator  died 
shortly  after  making  the  will,  and  the  executors  named  in  it 
obtained  probate  thereof.  By  some  arrangement  between 
the  widow  and  the  plaintiff  Peers,  after  Ellison’s  death,  the 
other  plaintiff,  Pearson,  was  substituted  in  his  place.  No 
objection  was  raised  by  the  defendants  as  to  that.  The 
widow,  Mrs.  Welford,  continue i to  reside  upon  the  farm 
owned  by  the  testator,  and  she  remained  in  possession  of  the 
farm  stock  and  personal  property,  using  the  same  for  the 
purpose  of  working  the  farm,  selling  some  of  it,  and  for  the 
maintenance  of  herself  and  family.  Some  of  the  sheep 
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were  killed  and  used,  and  there  was  at  the  time  of  the  exe- 
cution coming  to  the  hands  of  the  sheriff  some  increase;  that 
is,  not  in  numbers  of  the  sheep  as  left  by  the  testator,  but 
new  stock  in  place  of  the  old.  There  were  also  some  young- 
cattle  added  to  the  cattle  stock,  the  produce  of  the  old 
stock. 

The  writ  of  execution  upon  which  the  defendant  sold 
the  property  came  into  jiis  hands  on  the  15th  of  July,  1858, 
at  the  suit  of  Taylor  and  others  against  Mrs.  Welford  and 
one  William  G.  Els  worthy.  While  the  writ  was  in  the 
sheriff’s  hands  the  two  plaintiffs,  on  the  28th  of  February, 
1859,  took  a mortgage  from  Mrs.  Welford  to  themselves 
upon  the  personal  property,  embracing  all  that  had  been 
left  by  the  testator,  and  including  the  increase  or  produce  of 
the  stock,  and  also  covering  some  articles  which  Mrs. 
Welford  had  herself  purchased  since  her  husband’s  death. 
This  mortgage  was  expressed  to  be  made  in  consideration 
of  £842  paid  by  the  plaintiffs  to  Mrs.  Welford,  and  con- 
tained a proviso  and  covenant  that  she  should  pay  that  sum 
with  interest  in  two  years  from  the  date.  It  was  proved 
that  the  reason  why  the  plaintiffs  took  this  mortgage  from 
Mrs.  Welford  was  to  protect  themselves,  as  it  was  said  they 
had  made  advances  to  her. 

On  the  29th  of  June,  1859,  the  sheriff  made  a warrant  to 
an  officer  to  seize  the  goods,  and  they  were  seized,  and  on 
the  8th  of  July,  1859,  the  plaintiffs  gave  notice  to  the  sheriff* 
that  they  claimed  the  goods  and  forbade  the  sheriff  selling 
them.  The  sheriff’s  officer  did,  however,  sell  the  same,  and 
the  plaintiff*  Peers  bought  and  took  a bill  of  sale  from  the 
sheriff  on  the  8th  of  July,  1859,  in  consideration  of  $283. 

The  defendant’s  counsel  objected, 

1st.  That  the  effect  of  the  testator’s  will  was  to  vest  the 
property  absolutely  in  the  widow. 

2nd.  With  respect  to  the  increase  of  the  farm  stock,  that 
it  was  liable  to  the  execution,  because  that  property  must  be 
considered  as  belonging  to  Mrs  Welford. 

3rd.  That  the  effect  of  the  mortgage  taken  by  the  plain- 
tiffs was  to  estop  them  from  saying  that  the  property  was 
not  that  of  Mrs.  Welford. 
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4th.  That  if  the  effect  of  the  will  was  to  vest  the  property 
in  the  trustees,  and  not  in  Mrs.  Welford,  then  she  was  her- 
self one  of  the  trustees,  and  should  have  been  a plaintiff  in 
this  suit. 

The  learned  judge  directed  the  jury  to  assess  the  value  of 
the  whole  of  the  property,  with  the  exception  of  that  part 
which  clearly,  without  doubt,  was  liable  to  the  execution, 
and  the  jury  did  so  at  £70  19s.  6d.,*and  they  assessed  the 
value  of  the  property  without  taking  into  account  the  in- 
crease of  the  stock  at  £64  Is.  8d.  A verdict  was  then  en- 
tered for  the  defendant,  and  leave  reserved  to  the  plaintiffs 
to  move  to  enter  a verdict  for  them  for  one  or  other  of  the 
sums,  if  the  court  should  be  of  opinion  the  plaintiffs  were 
entitled  to  recover. 

D.  G.  Miller  obtained  a rule  nisi  according  to  the  leave 
reserved.  He  cited  Doe  dem.  Lord  Downe  v.  Thompson,  9 
Q.  B.  1037  ; Right  dem.  Jefferys  v.  Blackwell,  2 B.  & Ad. 
278;  Salter  v.  Kidley,  1 Showers  59  ; Newton  v.  Liddiard, 
12  Q.  B.  926  ; Stronghill  v.  Buck,  14  Q.  B.  787  ; Edwards 
v.  Brown,  3 Y.  & J.  423  ; Young  v.  Raincock,  7 C.  B.  310  ; 
Wiles  v.  Woodward,  5 Ex.  557. 

Beard  shewed  cause  and  cited  Gordon  v.  Harper,  7 T.  R. 
11;  Tancred  v.  Allgood,  28  L.  J.  Ex.  362;  Bryant  v. 
Easterson,  32  L.  T.  Rep.  352  ; Randall  v.  Russell  3 Mer. 
190. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs  forbade  the  sale,  and  it  cannot  be  said  that 
it  took  place  at  their  request,  though  rather  than  allow  the 
property  to  be  sacrificed  and  pass  into  the  hands  of  stran- 
gers, they  bought  it.  Such  act  does  not,  we  think,  estop 
them  from  complaining  of  the  seizure  and  sale  by  the  sheriff 
as  illegal,  though  they  would  be  estopped  if  the  goods  had 
been  sold  at  their  request,  which,  as  we  have  stated,  does 
not  appear  to  have  been  the  case.  There  is,  however,  some- 
thing in  the  evidence  of  the  bailiff  Swayze,  and  in  the  fact 
of  the  plaintiffs  receiving  a written  bill  of  sale  from  the 
sheriff  after  the  auction,  which  looks  as  if  the  sale  was,  after 
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all,  with  their  concurrence,  for  ISwayze  swears,  “ the  deputy 
sheriff*  told  him  to  be  guided  by  Mr.  Peers.” 

The  increase  of  the  stock,  we  think,  belonged  to  the  owner 
of  the  stock  at  the  time.  All  would  go  by  the  same  rule. 

By  the  will  Mrs.  Welford  and  the  other  trustees  were 
directed  to  sell  the  personal  property  and  invest  the  money, 
and  she  was  to  be  allowed  to  use  the  interest  arising  from 
iu  for  the  support  of  herself  and  her  children. 

The  testator  died,  it  seems,  about  five  years  ago.  Instead 
■of  the  trustees  selling  the  property,  it  was  allowed  to  remain 
in  the  widow’s  possession,  who  dealt  with  it  as  she  pleased 
for  the  support  of  herself  and  her  children,  and  while  she  so 
held  it,  a Ji.  fa.  came  against  her  at  the  suit  of  a creditor. 

We  apprehend  it  was  liable  in  her  hands  to  execution  for 
debts  which,  for  all  that  appears,  may  have  been  contracted 
for  the  suppoit  of  herself  and  family.  But  at  any  rate,  as 
the  plaintiffs  took  from  her  a mortgage  of  these  goods  while 
an  execution  against  her  goods  was  in  the  sheriff’s  hands 
and  was  current,  they  cannot  in  our  opinion  contend  that 
they  were  at  that  moment  not  her  goods,  and  that  the  writ 
could  not  attach  upon  them,  though  it  is  true  that  neither 
the  sheriff*  nor  the  execution  plaintiff*  was  a party  to  that 
deed.  And  on  the  other  ground  also,  that  the  sale  seems  to 
have  taken  place  with  the  concurrence  of  Peers,  one  of  the 
plaintiffs,  who  are  co-executors  and  trustees,  we  think  the 
verdict  for  defendant  should  stand  for  the  goods  and  increase 
of  the  stock,  and  of  course  for  the  things  also  which  belonged 
to  Mrs.  Wilford  independently  of  her  husband’s  will,  which 
could  be  legally  seized  without  doubt.  As  to  Pearson,  he 
really  had  no  interest  at  any  time  in  the  property. 


Leith  v.  O’Neill  and  Carroll. 

Notice  of  non-payment — Verdict  on  insufficient  evidence — New  trial  refused. 

Upon  a plea  denying  notice  of  non-paymeut  of  a note,  it  appeared  that  the 
notice,  though  carelessly  mailed  by  the  notary  on  the  day  of  protest  to  a 
wrong  address,  had  been  received  by  the  defendant  about  a week  after,  and 
there  was  some  slight  proof  of  his  having  applied  to  the  plaintiff  for  further 
time  for  payment.  The  jury  were  directed  that  the  evidence  was  insuffi- 
cient, but  they  nevertheless  found  for  the  plaintiff ; and  the  court,  though 
agreeing  with  the  direction,  refused  to  interfere. 

Action  on  a promissory  note  made  by  O’Neill,  dated  21st 
16 
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April,  1859,  payable  to  the  defendant  Carroll,  for  $480,  six 
months  after  date,  at  the  Bank  of  Upper  Canada,  and  by 
him  endorsed. 

The  defendant  O’Neill  suffered  judgment  by  default,  and 
the  defendant  Carroll  pleaded  that  he  had  not  due  notice  of 
the  dishonour  of  the  note. 

At  the  trial,  at  Toronto,  before  Burns,  J.,  the  plaintiff 
relied  on  the  following  evidence  to  establish  that  due  notice 
of  dishonour  had  been  given.  The  defendant  Carroll  had 
resided  since  1851  near  the  town  of  Niagara.  The  note 
in  question  fell  due  on  the  24th  of  October,  1859,  and  it 
was  placed  in  the  hands  of  a notary  by  the  plaintiff  to  pre- 
sent and  protest.  No  information  was  given  to  the  notary 
as  to  the  defendant’s  residence,  and  the  defendant  was  a 
stranger  to  him.  The  notary  said  he  made  some  inquiry 
about  defendant,  as  nothing  appeared  upon  the  note  to  shew 
him  where  the  defendant  resided,  and  the  note  was  made  in 
Toronto,  and  he  supposed  that  the  defendant  was  some  rela- 
tion of  the  lawyer  of  the  same  name  in  Toronto,  and  probably 
lived  in  Toronto,  and  therefore  addressed  the  notice,  “ Rev. 
John  Carroll,  Toronto,”  and  put  it  in  the  post-office  himself 
on  the  24th  of  October,  and  paid  one  cent  postage.  He  said 
he  found  out,  after  two  or  three  weeks,  that  the  defendant 
lived  at  Niagara.  Bishop  Charbonnell  was  then  called,  who 
stated  that  before  the  year  1851,  the  defendant  did  reside  in 
Toronto,  but  left  in  that  year  to  return  to  his  former  resi- 
dence at  Niagara.  He  said  that  the  post-office  had  a box 
i.nto  which  all  the  letters  for  the  Catholic  clergy  were  put 
when  addressed  to  Toronto,  and  that  the  custom  was  for 
their  messenger  to  call  once  at  least,  but  generally  twice  a 
day,  for  such  letters  as  might  be  put  into  the  box.  The 
letter  in  question  he  said  he  remembered  quite  well  being 
brought  to  him.  Another  was  brought  at  the  same  time, 
dated  the  21st  October,  which  was  also  a notice  of  protest 
from  another  notary  of  another  note,  and  that  letter  was  also 
addressed,  “ The  Rev.  John  Carroll,  Toronto  P.  0.”  The 
bishop  said  the  one  in  question  in  this  cause  was  inside  of 
the  other  when  brought  to  him.  It  was  brought  about  the 
middle  of  the  day,  but  what  day  or  by  what  messenger  he 
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could  not  remember.  Thinking  it  was,  perhaps,  concerning 
some  matters  which  the  clergy  could  answer,  he  opened  the 
letters,  and  when  he  saw  what  it  was,  and  that  it  was  a mat- 
ter of  importance  to  the  defendant,  he  folded  up  the  notice 
in  question  in  this  suit  inside  of  the  other,  just  as  he  received 
it,  the  same  day  he  got  it,  and  gave  it  to  the  messenger 
with  directions  to  carry  the  same  back  to  the  post  office,  and 
inform  the  clerk  that  Mr.  Carroll’s  address  was  Niagara. 
Whether  the  messenger  carried  it  back  the  same  day,  he 
could  not  say,  nor  when  he  did  so.  The  address  “ Toronto  ” 
was  marked  out  with  ink,  and  Niagara  written  over  it,  but 
the  bishop  said  he  did  not  do  that,  and  did  not  know  whose 
hand-writing  it  was. 

These  letters  were  both  produced  by  the  defendant  to  shew 
the  post-marks,  &c  , upon  them.  The  one  in  question  had  the 
Toronto  post-mark  of  24th  October,  and  the  other  one  the 
same  of  the  2 1st  October. 

The  post-master  of  Toronto  was  called,  and  he  stated  that 
the  alteration  of  the  address  to  Niagara  was  not  done  in  the 
post-office,  and  he  concluded  the  letter  must  have  been  sealed 
up,  and  the  one  in  question  put  inside  of  the  other,  and 
addressed  before  being  returned  to  the  post  office  by  the 
bishop,  for  the  one  in  question  bore  no  other  post-mark  than 
the  Toronto  post-mark,  and  the  other  one  had  the  Clifton 
post- mark  of  November  1,  and  the  Niagara  post-mark  of 
November  2 ; and  besides,  if  the  letters  had  been  re-address- 
ed at  the  post-office,  there  would  have  been  postage  charged 
upon  both,  whereas  the  one  in  question  was  only  stamped 
with  the  one  cent  postage,  and  the  other  was  stamped  as  an 
unpaid  letter,  seven  cents.  He  said  the  custom  was,  if  a let- 
ter was  wrongly  addressed,  and  the  address  altered,  then  if 
the  letter  be  put  in  the  receiving  box  or  given  to  one  of  the 
clerks,  and  he  should  put  it  into  the  receiving  box,  the  custom 
was  to  re-mark  and  re-stamp  the  letter,  though  it  were  done 
the  same  day  that  it  was  first  put  in,  but  if  handed  to  the 
clerk  to  be  re-mailed  because  wrongly  addressed,  it  would 
not  be  again  re-stamped  with  the  Toronto  post-mark.  The 
course  of  the  post  to  Niagara  was  that  a letter  put  in  the 
Toronto  post-office  would  reach  Niagara  the  same  day,  or  the 
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next  day,  or  at  farthest  the  day  after.  The  letter  in  ques- 
tion, supposing  it  to  have  been  inside  of  the  other,  reached 
Niagara,  as  the  post-marks  shewed,  on  the  2nd  of  November- 

The  maker  of  the  note  was  called,  and  he  said  that  the 
defendant  had  written  to  him  on  the  subject  of  this  or  some 
other  note,  for  there  were  others  he  had  endorsed  connected 
with  the  same  matter,  either  before  or  after  the  note  became 
due,  he  could  not  recollect,  wishing  for  time,  and  desiring  him 
to  see  the  plaintiff  about  it.  The  letter  was  lost  or  mislaid. 
He  could  not  find  it,  and  he  could  not  say  that  it  related  to 
this  note.  He  could  not  go  himself,  and  he  sent  his  clerk 
to  see  the  plaintiff.  The  clerk  proved  that  he  did  call  some 
time  about  the  end  of  the  month  of  October,  and  saw  Mr. 
Read,  a partner  of  the  plaintiff,  who  seut  him  to  the  plain- 
tiff. Mr.  Read  proved  that  the  clerk  did  call  upon  him  a 
couple  of  days  or  so  after  the  note  fell  due,  and  he  sent 
him  to  the  plaintiff.  Whether  any  or  what  proposition  was 
made  to  the  plaintiff,  or  what  passed,  was  not  stated. 

The  defendant  was  merely  an  accommodation  endorser  for 
the  maker  O’Neill,  and  O’Neill  stated  that  he  again  was  only 
surety  to  the  plaintiff'  by  means  of  the  note,  and  that  the 
plaintiff  held  a mortgage  upon  some  land  which  had  been 
the  original  consideration. 

The  learned  judge  told  the  jury  that  in  his  opinion  there 
was  not  sufficient  proof  to  sustain  the  issue  in  the  plaintiff's 
favour.  First,  he  remarked  that  there  was  no  evidence  that 
the  notary  had  ever  made  an  inquiry  of  the  maker  of  the 
note  where  the  endorser  resided,  nor  had  any  information 
been  furnished  to  him  by  the  plaintiff  or  holder  where  to 
address  the  notice  ; but  the  notary  thought,  because  he  knew 
another  person  of  the  same  name  in  Toronto,  the  defend- 
ant must  be  a relation  of  his,  and  therefore  that  he  must 
reside  in  Toronto  also.  Secondly,  that  with  respect  to  the 
notice,  it  was  clear  that  the  defendant  did  not  get  it  until 
after  the  2nd  of  November;  but  the  question  was  not,  how- 
ever, when  the  defendant  received  it,  but  when  did  the  notary 
or  plaintiff  send  it : that  the  notice  of  dishonour  was  placed 
in  the  post  office,  on  the  24th  of  October,  and  the  defendant 
did  not  receive  it  till  after  the  2nd  of  November,  and  the 
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question  was,  whose  fault  it  was  that  it  was  so : that  the 
fault  undoubtedly  lay  with  the  plaintiff  for  not  having  the 
letter  properly  addressed,  and  in  his  opinion  the  plaintiff 
could  not  rely  upon  the  facts  stated  to  cure  his  error,  for  he 
was  no  party  whatever  to  what  was  done  by  the  bishop,  nor 
to  what  was  done  in  the  post-office  afterwards.  There  was 
no  evidence  to  show  that  the  notice  might  not  have  lain 
several  days  in  the  post-office  before  being  sent  to  the  bishop, 
and  there  was  no  evidence  to  shew  when  it  found  its  way 
back  to  the  post-office  again. 

The  jury,  however,  found  a verdict  for  the  plaintiff  and 
damages  £121  18s.  4d. 

Cameron,  Q.  C.,  obtained  a rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  on  the  grounds  that  the 
notice  of  dishonour  was  insufficient  to  charge  the  defendant* 
and  that  the  verdict  was  contrary  to  law  and  evidence  and 
the  judge’s  charge.  He  cited  Byles  on  Bills,  258,  260. 

Read,  Q.C.,  shewed  cause,  and  cited  Baldwin  v.  Richardson, 
1 B.  & C.  245  ; Bateman  v.  Joseph,  2 Camp.  462  ; Burmester 
v.  Barron,  17  Q B.  829  ; Clarke  v.  Sharpe,  3 M.  & W.  166. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  evidence  was  not  sufficient  to  entitle  the 
plaintiff  to  recover ; but  there  was  an  effort  to  give  notice, 
and  a mistake  in  addressing  it,  and  the  question  at  the  trial 
was  whether  the  notice,  after  all,  was  not  still  mailed  in 
time  after  the  mistake  was  discovered  and  rectified ; and 
there  was  an  attempt  to  prove  that  Carroll  had  applied  for 
indulgence  after  the  note  fell  due,  or  about  that  time. 

At  the  conclusion  of  the  plaintiff’s  case,  the  defendant’s 
counsel  moved  for  a nonsuit,  and  the  judge  assented  that  he 
was  entitled  to  it,  but  the  plaintiff’s  counsel  thinking,  I sup- 
pose, that  he  might  have  some  chance  with  the  jury,  refused 
to  be  nonsuited,  and  so  the  case  went  to  the  jury,  and  they 
found  for  the  plaintiff  against  the  defendant  Carroll. 

The  charge  of  the  learned  judge  was  in  the  defendant’s 
favour,  so  that  no  misdirection  is  complained  of.  The  pro- 
ceeding of  the  notary  was  exceedingly  careless.  He  made 
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no  inquiry  about  the  endorser  or  his  place  of  residence,  but 
took  it  for  granted  that  he  lived  in  Toronto  because  the  note 
was  dated  there,  and  because  there  was  a gentleman  of  the 
same  name  living  there,  who  he  supposed  was  a relation. 

On  the  other  hand,  it  was  proved  that  the  defendant  did 
receive  the  notice  in  about  a week,  if  not  in  less  time,  and 
there  was  some  evidence  of  his  having  about  that  time,  or 
even  earlier,  applied  for  time  to  pay  ; though  it  was  not 
clear  whether  such  application  referred  to  this  note  or  an- 
other, for  he  had  endorsed  others  for  the  same  maker. 

It  is  a question  for  the  jury  in  all  such  cases  whether  due 
diligence  has  been  used  to  find  the  residence  of  the  endorser, 
and  as  the  charge  is  not  complained  of,  but  was  decidedly 
favourable  to  the.defendant,  we  think  it  would  be  contrary  to 
the  course  usually  pursued  if  we  were  to  set  aside  the  verdict. 

The  cases  cited  by  Mr.  Read  bear  strongly  against  grant- 
ing a new  trial,  considering  the  evidence,  and  the  manner  in 
which  the  case  went  to  the  jury. 

Rule  discharged. 


Brown  et  al.  v.  Paxton  et  al. 

Bond  for  the  limits — Departure  under  authority  of  Speaker's  warrant. 

To  an  action  on  a bond  to  the  limits,  alleging  a departure,  defendants  pleaded 
that  the  debtor,  by  virtue  of  a warrant  of  the  Speaker  of  the  House  of 
Assembly,  then  in  session,  was  required  to  leave  the  limits  for  the  purpose 
of  attending  to  be  examined  as  a witness  before  said  house,  and  that  in 
accordance  with  said  warrant,  and  to  obey  the  same,  he  left  the  limits  and 
remained  away  ten  days,  and  immediately  on  his  discharge  therefrom 
returned. 

Held , on  demurrer,  no  defence,  as  it  was  not  shewn  that  the  Speaker  knew 
the  debtor  to  be  on  the  limits,  or  what  occasion  there  was  for  requiring 
his  attendance,  or  that  any  process  had  issued  by  which  he  was  placed  in 
custody  of  any  officer  while  absent. 

This  was  an  action  by  the  plaintiffs,  as  assignees  of  the 
sheriff,  against  the  defendants  as  bail  to  the  limits  for  one 
Thomas  Salmoni,  assigning  as  a breach  of  the  bond,  that  the 
said  Salmoni  “ did  depart  the  said  gaol  limits  of  the  said 
county  of  Essex,  in  going  to  and  being  within  the  county  of 
Simcoe.” 

Plea. — That  at  the  time  therein  mentioned  and  stated  in 
that  behalf,  the  said  Thomas  Salmoni,  under  and  by  virtue 
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of  a certain  warrant  or  order  of  the  Speaker  of  the  House 
of  Assembly,  at  that  time  in  Provincial  Parliament  assem- 
bled, was  ordered  and  required  to  depart  from  and  leave  the 
limits  of  the  said  county  of  Essex,  for  the  purpose  of  attend- 
ing at  and  being  examined  as  a witness  before  the  said  House 
of  Assembly  so  assembled  as  aforesaid,  and  to  be  and  appear 
at  the  city  of  Toronto  for  that  purpose,  and  not  to  return 
until  discharged  by  the  said  house,  and  that  under  and  by 
virtue  of  the  said  warrant  or  order  the  said  Thomas  Sal- 
moni  did,  on  the  day  and  year  in  the  breach  mentioned, 
leave  and  depart  from  the  limits  of  the  said  county  of  Es- 
sex, and  under  and  in  accordance  therewith  did  remain 
from  that  time  aforesaid,  for  and  until  the  period  of  ten 
days  thereafter,  for  the  purpose  of  obeying  the  said  warrant 
or  order,  and  not  in  any  way  voluntarily,  or  on  his  own  ac- 
count or  behoof,  and  that  he  did  immediately  return  to  the 
limits  of  the  said  county  of  Essex  as  soon  as  he  was  dis- 
charged from  the  said  warrant  or  order  as  aforesaid,  and 
that,  since  and  except  as  above  stated,  the  defendants  say 
that  the  said  Thomas  Salmoni  did  not  at  the  time  in  the 
said  breach  referred  to,  in  any  way  leave,  or  was  he  in  any 
way  absent  from,  the  limits  of  the  said  county  of  Essex,  as 
in  the  said  breach  complained  of. 

Defendants  demurred,  on  the  ground  that  the  plea  con- 
tained no  answer  to  the  declaration,  inasmuch  as  the  plain- 
tiffs complained  of  Thomas  Salmoni  therein  named  having 
departed  the  limits,  not  in  his  having  gone  to  Toronto,  (for 
which  he  had  authority,)  but  in  his  having  proceeded  be- 
yond, and  into  the  county  of  Simcoe. 

Eccles , Q.  C.,  for  the  demurrer,  cited  14  & 15  Vic.,  ch.  1, 
sec.  91 ; Tay.  Ev.  1830  et  seqn. 

Prince,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  certainly  an  apparent  absurdity  in  the  plea,  that 
in  consequence  of  Salmoni  being  ordered  by  a Speaker’s 
warrant  to  come  to  and  attend  in  Toronto,  to  give  evidence 
before  the  House  of  Assembly,  he  committed,  though  invol- 
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untarily,  the  breach  of  the  condition  which  he  is  charged 
with,  that  is,  the  “ going  to  and  being  vjithin  the  county  of 
Simcoe”  for  the  going  to  the  county  of  Simcoe  has  no  neces- 
sary connexion  with  his  coming  from  the  county  of  Essex 
to  Toronto. 

But  it  appears  to  us  that  on  a more  general  ground  the 
plea  is  not  a sufficient  answer  to  the  declaration,  for  it  does 
not  state  that  any  writ  of  habeas  corpus,  or  any  process 
whatever  had  issued,  which  placed  Salmoni  in  the  custody 
of  an  officer,  hut  merely  that  under  a ivarrant  or  order  re- 
quiring him  to  attend,  he  left  the  limits  and  went  to 
Toronto,  and  remained  absent  from  the  limits  ten  days.  The 
defendant  does  not  even  say  that  Salmoni  was  known  by 
the  Speaker  of  the  Assembly,  or  by  the  person  who  served 
such  order  as  is  spoken  of,  to  be  a prisoner  for  debt  upon 
the  limits,  but  simply  relies  on  the  fact  that  Salmoni  being 
required  by  an  order  to  go  to  Toronto  went  there.  If  this 
were  to  be  held  a sufficient  justification  for  leaving  the 
limits,  it  would  only  be  necessary  for  any  debtor  on  the 
limits  to  procure  himself  to  be  named  among  the  witnesses 
required  to  attend  before  the  House  of  Assembly,  and  he 
would  be  at  liberty  without  further  ceremony  to  go.  This 
would  give  him  an  opportunity  of  going  where  he  pleased, 
for  he  would  be  in  no  person’s  charge,  and  if  such  order 
would  justify  his  departure  there  would  be  nobody  respon- 
sible. 

An  important  constitutional  question  might  be  started  in 
discussing  this  plea,  as  to  there  being  or  not  being  a general 
power  in  the  House  of  Assembly  to  require  by  warrant  or 
order  of  the  Speaker  the  attendance  of  any  person  to  be  ex- 
amined as  a witness  before  the  House  then  in  session,  with- 
out specifying  that  it  was  for  the  purpose  of  giving  evidence 
before  an  election  committee,  or  before  the  House,  in  any 
matter  connected  with  the  trial  of  a contested  election,  or 
for  what  other  purpose  the  witness  was  required.  It  is  not 
necessary,  however,  to  enter  into  this  question,  for  we  think 
it  is  clear  that  a prisoner  in  custody  upon  the  limits  of  a 
gaol  for  debt,  is  not  justified  in  leaving  the  limits  in  compli- 
ance with  an  order  to  attend  before  the  House  of  Assembly 
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to  be  examined  as  a witness,  without  its  being  shewn  what 
occasion  there  was  for  requiring  his  attendance,  or  that  he 
was  placed  in  the  custody  of  an  officer  while  he  was  absent 
from  the  limits  attending  upon  the  order.  For  all  that 
appears,  the  Speaker  of  the  Assembly  ma}^  have  been  wholly 
ignorant  of  the  fact  of  Salmoni  being  in  legal  custody  for 
debt. 

In  Mr.  Taylor’s  work  on  Evidence,  sec.  1159,  it  is  said,, 
“ If  a person  in  custody  is  required  to  give  evidence  before 
the  House  of  Commons,  the  Speaker  usually  issues  his  war- 
rant, which  is  personally  served  on  the  gaoler  by  a messenger 
of  the  House,  and  by  which  he  is  directed  to  bring  the  wit- 
ness in  his  custody  to  be  examined.  Some  doubts,  however, 
have  been  entertained  as  to  the  legality  of  this  course,  and 
on  one  or  two  occasions  writs  of  habeas  corpus  ad  testifican- 
dum have,  in  order  to  protect  the  gaoler,  been  applied  for 
in  the  Court  of  Queen’s  Bench.” 

In  our  opinion  the  plea  does  not  set  up  a good  defence- 
judgment  for  plaintiffs  on  demurrer. 


Ferrie  v.  Cleghorn. 

Assignment — 22  Vic.,  ch.  96  —Interpleader. 

M.  sold  goods  to  P.  and  took  back  a mortgage  on  them  for  the  price, 
together  with  P.’s  note.  Afterwards,  and  after  the  22  Vic.,  ch.  96,  M., 
who  was  then  insolvent,  assigned  the  mortgage  to  F.,  and  F. ’s  agent 
received  possession  of  the  goods,  most  of  which,  if  not  all,  had  been 
originally  purchased  by  M.  from  F.,  and  were  still  unpaid  for.  The 
goods  having  been  seized  under  an  execution  against  M.,  an  interpleader 
issue  was  directed  between  F.  and  the  judgment  creditor. 

Held,  that  the  assignment  of  the  mortgage  to  F.  was  void  under  the  statute 
22  Vic.,  ch.  96  ; but  that,  putting  it  aside,  M.,  as  mortgagee,  had  no 
interest  which  could  be  sold  under  execution,  and  that  F.,  therefore,  having 
possession,  was  entitled  to  hold  the  goods  as  against  the  execution 
creditor. 

Appeal  from  the  county  court  of  Brant. 

M.  C.  Cameron,  for  the  appellant,  (the  plaintiff  below,) 
cited  Squire  v.  Huetson,  1 Q.  B.  308  ; Gale  v.  Burnell,  7 
Q.  B.  850 ; Porter  v.  Flintoff,  6 C.  P.  335  ; 22  Vic.,  ch. 
96,  sec.  19. 

E.  B.  Wood,  contra. 


242  queen’s  bench,  Hilary  term,  23  vie.,  i860. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment 
of  the  court  delivered  by 

Robinson,  C.J. — One  McDiarmid  sold  out  a stock  of  goods 
to  Pickard  and  McLean,  and  on  the  25th  of  February,  1858, 
took  back  from  them  a mortgage  upon  the  same  goods  (as  we 
infer  from  the  statement  and  evidence)  as  security  for  the 
price,  taking  also  Pickard  and  McLean’s  note  for  the 
amount. 

On  the  13th  of  June,  1859,  McDiarmid,  being  at  that 
time  in  insolvent  circumstances,  executed  an  assignment  to 
Ferrie  of  the  chattel  mortgage,  and  on  the  19th  of  October, 
1859,  an  agent  of  Ferrie,  sent  by  him  for  that  purpose, 
received  actual  possession  of  the  goods  in  question,  upon  the 
joint  delivery  of  Pickard  and  McDiarmid,  who  were  both 
present,  and  Pickard  being  at  the  time  of  such  delivery  in 
actual  possession  of  the  goods. 

It  seems  from  the  judgment  given  in  the  court  below  that 
these  same  goods  had  been  bought  by  McDiarmid  from 
Ferrie,  and  were  }7et  unpaid  for,  but  we  doubt  whether  all  of 
those  goods  had  been  bought  from  Ferrie.  The  mortgage 
given  by  Pickard  and  McLean  to  McDiarmid  was  not  proved 
to  have  been  tiled  with  the  county  clerk,  but  as  no  objection 
on  that  account  was  taken,  we  assume  that  the  mortgage  to 
McDiarmid  is  admitted  to  have  been  valid,  and  that  the  only 
questions  are  in  relation  to  the  assignment  of  that  mortgage 
by  McDiarmid  to  Ferrie,  and  the  effect  of  what  was  done 
under  it.  Besides,  both  parties  to  this  interpleader  issue  are 
claiming  through  McDiarmid,  against  whom  Oleghorn,  the 
defendant  in  the  issue,  having  obtained  judgment,  seized 
the  goods  in  question  soon  after  they  had  been  placed  by 
McDiarmid  and  Pickard  in  the  possession  of  Feme’s  agent. 

We  do  not  think  that  there  was  any  necessity  for  filing 
the  assignment  of  the  mortgage  made  to  Ferrie  under  the 
Chattel  Mortgage  Act,  and  that  any  question  there  is  in  the 
case  turns  upon  the  objection  made  to  that  assignment  taken 
by  Ferrie  from  McDiarmid  when  he  was  insolvent,  which 
was  done  after  the  statute  22  Vic , ch.  96,  came  in  force. 
The  effect  of  what  passed  between  McDiarmid,  Ferrie,  and 
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Pickard  and  McLean,  was  that  McDiarmid,  while  insolvent, 
made  over  the  debt  due  to  him  by  Pickard  and  McLean  to 
Ferrie,  to  whom  McDiarmid  was  indebted.  If  McDiarmid ’s 
debt  was  a debt  contracted  with  Ferrie  for  the  very  same 
goods  which  were  sold  by  McDiarmid  to  Pickard  and 
McLean,  it  would  certainly  be  more  just  that  Ferrie  should 
be  paid  for  the  goods  than  that  while  they  were  unpaid  for 
to  him  they  should  go  to  pay  other  creditors  of  McDiarmid 
rateably  with  Feme. 

Still  we  do  not  think  we  can  do  otherwise  than  apply  the 
19th  clause  of  22  Vic.,  eh.  96,  to  such  a transaction,  for  the 
mortgage  was  given  by  McDiarmid  to  Ferrie,  one  of  his 
creditors,  as  security  for  a sum  of  money  with  interest,  and 
was  so  far  a preference  given  to  him  over  the  other  creditors, 
and  it  seems  to  be  such  a transaction  as  that  statute  prohibits, 
for  it  extends  in  terms  to  assignment  of  securities. 

Pickard  and  McLean,  it  is  true,  for  all  that  appears,  were 
not  insolvent,  and  they  in  conjunction  turned  out  the  goods 
to  Ferries  agent,  who  it  may  be  admitted  took  them  into 
his  possession  for  Ferrie  ; but  the  goods  were  claimed  and 
were  delivered  upon  the  mortgage  that  had  been  assigned  by 
McDiarmid,  and  illegally  assigned,  as  we  assume,  under  the 
circumstances.  It  is  only  under  that  assignment  that  Ferrie 
claimed,  or  could  claim  them,  and  if  the  assignment  was 
void  Ferries  title  could  not  be  good,  whatever  might  be  the 
consequences  as  between  Pickard  and  McLean  and  Cleghorn, 
which  need  not  now  be  considered. 

This  may  seem  to  be  a hard  operation  of  the  statute,  but 
we  do  not  see  that  we  could  deny  its  application  to  the  case. 
To  pay  their  own  debt  to  McDiarmid,  Pickard  and  McLean 
turned  out  these  goods  to  be  handed  over  by  McDiarmid  in 
payment  of  the  debt  to  Ferrie.  This  was  merely  following 
up  the  assignment  of  the  mortgage,  and  cannot  have  effect 
if  that  assignment  itself  must  be  held  to  be  absolutely  null 
and  void  as  against  the  creditors  of  McDiarmid  : that  is,  as 
against  this  defendant  Cleghorn. 

But  there  is  another  aspect  in  which  this  case  requires  to 
be  looked  at,  and  we  confess  there  are  difficulties  in  it  which 
do  not  seem  easy  of  solution. 
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MeDiarmid  owed  Ferrie  and  Pickard,  and  McLean  owed 
MeDiarmid,  and  although  MeDiarmid  was  insolvent,  yet  if 
he  had  thought  fit  to  pay  his  debt  to  Ferrie  by  giving  him 
an  order  on  Pickard  and  McLean,  and  the  latter  had  paid  it, 
we  do  not  think  the  statute  22  Vie.,  ch.  9b,  could  have 
reached  that  transaction,  though  it  would  have  had  the  same 
effect  of  diminishing  McDiarmid’s  assets,  and  rendering  him 
unable  to  pay  his  other  creditors. 

So  if  MeDiarmid,  Pickard,  and  Ferrie  had  met  together, 
and  mutually  agreed  that  Pickard  and  McLean  should 
assume  McDiarmid’s  debt,  upon  the  understanding  that 
Ferrie  would  take  from  them  the  goods  in  satisfaction  of  it, 
we  do  not  see  that  the  statute  could  have  interfered  with 
such  an  arrangement ; but  this  was  not  a transaction  of  that 
kind. 

It  would  appear  rather,  that  MeDiarmid,  being  willing  to 
pay  his  debt  to  Ferrie  by  turning  over  to  him  his  demand 
against  Pickard  and  McLean,  desired  to  put  Ferrie  in  the 
same  situation  in  regard  to  the  goods  and  the  mortgage  as 
he  himself  had  stood  in,  and  that  with  that  view  MeDiarmid 
taking  a bailiff  with  him  to  Pickard  and  McLean,  the  latter 
with  his  concurrence  put  the  bailiff  in  possession  of  the  goods 
on  behalf  of  Ferrie,  for  the  purpose  of  their  being  sold  under 
the  power  of  sale  contained  in  the  mortgage  then  held  by 
Ferrie,  and  that  while  the  baliliff  was  taking  measures  for 
such  sale,  Cleghorn’s  fi.  fa.  was  given  to  the  sheriff,  who 
went  and  seized  the  goods  as  being  the  goods  of  MeDiarmid, 
the  debtor  in  th q fi.  fa.  But  it  is  certain  that  if  there  had 
been  no  such  arrangement  as  there  was,  shifting  liabilities 
among  the  parties,  yet  MicDiarmid  would  have  held  no 
interest  in  the  goods  upon  which  the  fi.  fa.  could  have 
attached,  for  the  interest  of  a mortgagee  in  goods  mortgaged 
to  him  is  notan  interest  that  can  be  sold  under  a fi.  fa .,  and 
Cleghorn  could  be  in  no  better  situation  under  his  writ 
against  MeDiarmid  after  the  latter  had  assigned  or  attempted 
to  assign  what  interest  he  had  to  Ferrie.  So  the  question 
is  whether,  the  bailiff  being  in  possession  of  the  goods  on 
behalf  of  Ferrie  when  the  sheriff  seized  them,  it  was  or  was 
not  competent  to  Ferrie  to  insist  on  the  trial  of  this  issue. 
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that,  in  the  words  of  the  issue,  the  property  in  the  goods 
was  in  him  as  against  the  defendant  Cleghorn ; in  other 
words,  that  he  wanted  no  better  title  than  possession  to 
enable  him  to  hold  the  goods  as  against  an  execution  credi- 
tor, who  according  to  his  own  showing  could  have  no  right 
to  seize  the  goods.  In  the  case  of  Edwards  v.  English,  (7  E. 
& B.  564,)  the  judgment  of  Lord  Campbell  supports  this 
view,  and  it  appears  to  us  that  the  judgment  given  in  the 
county  court  in  favour  of  the  plaintiff  is  correct,  and  that 
the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 


McCarthy  v.  The  Corporation  of  the  Village  of 
Oshawa. 

Village  corporations — Duty  to  maintain  crossings. 

The  plaintiff,  living  in  an  incorporated  village,  laid  a plank  from  his  door 
across  the  ditch  to  the  street,  by  which  he  was  in  the  habit  of  crossing, 
although  the  ditch  was  deep  there,  and  he  might,  by  going  down  the  side- 
walk a short  distance,  have  crossed  where  it  was  shallow.  In  crossing  by 
this  plank  at  night  he  fell  off  and  broke  his  leg  ; and  he  thereupon  sued  the 
corporation,  alleging  that  it  was  their  duty  to  have  maintained  a proper 
crossing  from  his  house  to  the  street. 

Held,  that  there  was  no  such  duty  incumbent  on  the  defendants,  and  that  the 
action  could  not  be  maintained. 

The  declaration  stated,  that  the  plaintiff*  owned  a lot  in 
the  village  of  Oshawa,  at  the  head  of  a street  called  Me- 
chanic street : that  between  his  land  and  the  street  there 
was  a ditch  for  draining  the  street : that  it  was  the  duty  of 
the  defendants  to  keep  that  ditch  in  proper  repair,  and  to 
make  and  maintain  a sufficient  bridge  or  crossing  over  the 
ditch  from  the  street  to  the  plaintiff’s  land  and  dwelling 
house  : that  they  neglected  to  do  so  : that  the  crossing  there 
was  insufficient,  and  the  plaintiff,  in  crossing  from  the  street 
to  his  dwelling  house,  fell  into  the  ditch,  and  broke  his  leg. 

Defendants  pleaded, — 1.  Not  guilty.  2.  The  same  plea 
by  statute.  3.  That  they  were  not  possessed  of  the  street, 
as  the  declaration  alleged.  4.  That  the  plaintiff  was  injured 
by  his  own  carelessness,  default  and  neglect.  5.  That  the 
plaintiff’s  cause  of  action  did  not  arise  within  three  months 
of  the  action  brought.  6.  That  the  street  wras  not  a high- 
way, as  alleged. 
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At  the  trial,  at  Whitby,  before  Hagavty,  J.,  an  amend- 
ment was  allowed  to  be  made  in  the  declaration,  averring 
that  it  was  the  defendants’  duty  to  make  and  maintain  a 
bridge  or  crossing  over  the  ditch  to  the  plaintiff’s  land  and 
house,  and  that  they  did  not  do  so.  Before  the  amendment, 
the  statement  was  that  the  defendants  did  not  keep  the 
ditch  in  repair,  and  the  injury  was  ascribed  to  their  default  in 
not  doing  that.  The  defendants  objected  to  the  amendment. 

The  evidence  shewed  that  the  ditch  spoken  of  was  an  or- 
dinary ditch  on  the  edge  of  the  street,  intended  as  usual  to 
be  open,  like  the  other  side  ditches  in  the  village.  The  soil 
being  loose,  the  ditch  had  become  wider  and  deeper ; and 
was,  at  the  time  of  the  accident,  about  six  feet  wide  at  the 
top  and  about  three  feet  deep. 

The  plaintiff  could,  by  going  a short  distance  along  the 
side- walk,  have  avoided  the  part  where  this  deep  ditch  was, 
but  in  order  to  cross  more  directly  from  the  street  to  his 
house,  he  had  himself  laid  a single  plank  over  the  ditch,  by 
which  he  was  in  the  habit  of  crossing.  This  plank  was 
narrow  at  one  end,  and  so  was  unsteady,  and  coming  home 
one  night  he  fell  off  the  plank  and  broke  his  thigh.  He  had 
never  applied  to  the  defendants  to  make  a crossing  from 
the  street  to  his  premises,  and  it  was  proved  that  the  in- 
habitants in  the  village  provided’  such  crossings  for  them- 
selves, none  being  provided  by  the  corporation,  except  at 
the  intersections  of  streets. 

It  was  objected  by  the  defendants’  counsel  that  the  de- 
fendants were  entitled  to  notice  of  action  : that  the  action 
should  have  been  brought  within  three  months  ; and  that 
it  was  the  plaintiff ’s  own  negligence  to  place  there  an  in- 
sufficient plank. 

Leave  was  reserved  to  move  to  enter  a nonsuit  or  a ver- 
dict for  the  defendants  on  these  objections. 

Bell , (of  Toronto,)  obtained  a rule  nisi  accordingly.  He 
cited  Makinnon  v.  Benson,  18  Eng.  Rep.  509  ; 22  Vic.,  ch. 
99,  secs.  322,  323  ; 13  & 14  Vic.,  ch.  15,  sec.  1. 

Cameron , Q.C.,  shewed  cause,  and  cited  Mayor,  &c.,  of 
Lyme  Regis  v.  Henley,  2 Cl.  & Fin.  354  ; Whitehouse  v. 
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Birmingham  Canal  Co.,  27  L.  J.  Ex.  25 ; Gibbs  v.  Trustees 
of  the  Liverpool  Docks,  ib.  321  ; Ruck  v.  Williams,  3 H.  & 
N.  308  ; Grant  on  Corp.  501-2. 

Robinson.  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  13  & 14  Vic.,  ch.  15,  sec.  1,  which  \yas  cited 
in  this  case,  does  not  apply  to  incorporated  villages,  but  only 
to  cities  and  towns,  and  anything,  therefore,  that  might  turn 
upon  provisions  in  that  statute  cannot  affect  the  question 
before  us.  But  the  Municipal  Act,  22  Vic.,  ch.  99,  secs. 
322,  323,  extends  the  provisions  of  that  statute  to  incorpor- 
ated villages.  If  the  street  from  which  the  plank  was  laid  to 
the  plaintiff’s  premises  by  himself  was  a public  street,  which 
we  assume,  then  by  the  clauses  of  the  Municipal  Corpora- 
tions Act  just  referred  to,  it  was  the  duty  of  the  corporation 
of  the  village  to  keep  it  in  repair,  and  a right  of  action  is 
•given  to  any  individual  who  may  sustain  damage  from  the 
neglect  to  do  so.  But  then,  any  action  on  that  ground  must 
be  brought  within  three  months  of  the  damage  being  suffered 
as  the  statute  requires,  which  this  action  was  not ; and  we 
do  not  see  proof  that  the  street  was  out  of  repair. 

Then,  as  to  the  other  ground  of  action  introduced  by  the 
amendment — namety,  the  neglect  of  the  defendants  of  an 
alleged  duty  to  provide  a bridge  or  crossing  from  the  street 
to  the  plaintiff’s  land  and  house — no  authority  has  been 
shewn  for  asserting  that  to  be  a duty  incumbent  on  the  cor- 
poration, and  we  do  not  think  it  is. 

The  public  crossings  or  bridges  over  the  side  ditch  at  the 
intersection  of  streets  is  all  that  we  see  the  corporations  of 
cities, towns, and  villages  do  in  fact  provide:  it  is  all,  so  far 
as  we  have  observed,  that  the  inhabitants  of  towns  expect 
them  to  provide,  and  we  do  not  think  that  the  duty  could 
reasonably  be  extended  further.  If  the  plaintiff  in  this  case 
had  walked  a few  yards  further  along  the  street,  he  would 
have  had  the  advantage  of  the  public  crossing  over  the  ditch 
into  the  other  street  which  intersected  it,  and  from  thence 
could  have  got  conveniently  upon  his  own  land. 

The  plaintiff,  like  others,  seems  to  have  desired  the  conve- 
nience of  crossing  from  the  street  directly  opposite  to  his 
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own  door,  and  he  seems  also  to  have  taken  upon  himself  to 
provide  a crossing,  but  only  by  a single  plank,  which  in  the 
night  time  he  should  have  considered  it  is  not  always  safe 
to  trust  to,  for  the  plank  may  easily  have  been  shifted  in 
its  position  so  as  not  to  rest  firmly,  or  a false  step  may 
easily  produce  an  accident. 

We  should  be  making  a decision  which  would  take  all 
municipalities,  both  in  town  and  country,  by  surprise,  if  we 
held  that  the  defendants  were  chargeable  with  the  accident 
which  the  plaintiff  in  this  case  unfortunately  met  with.  The 
verdict  must,  we  think,  be  set  aside,  and  a verdict  entered 
for  the  defendants  on  the  leave  reserved  at  the  trial. 

Rule  absolute. 


McCarrall  v.  Watkins  et  al. 

Assessment — Occupier — Omission  to  appeal — Replevin. 

Semble , that  a lessee  of  a house  in  a city  cannot  be  assessed  as  occupier, 
wh  n he  no  longer  occupies  it,  although  his  term  still  continues  ; but, 
//eld , that  the  plaintiff  in  this  case  having  omitted  to  appeal  was  liable  to  pay 
the  sum  assessed  against  him,  and  therefore  could  not  replevy  his  goods 
which  had  been  seized. 

Appeal  from  the  county  court  of  York  and  Peel.  This 
was  an  action  of  replevin  for  goods,  in  which  the  defendant 
Watkins,  as  collector  of  the  ward  of  St.  James,  in  the  city 
of  Toronto,  avowed  for  a seizure  as  a distress  for  taxes  in 
arrear. 

At  the  trial  the  evidence  was  as  follows 
Alexander  Munro,  for  the  plaintiff,  proved  the  seizure. 
George  Craig,  for  defendant. — I was  one  of  the  assessors 
for  the  city  for  the  year  1858 ; I went  to  a vacant  house  on 
Church  street ; we  served  Dixon  and  the  plaintiff  on  infor- 
mation of  Dixon ; the  plaintiff's  name  is  in  assessor’s  roll 
for  a house  on  Church  street ; the  defendant  was  collector. 

Cross-examined. — The  house  was  vacant;  the  plaintiff  is 
assessed  as  owner  in  the  book. 

Joseph  Dixon  for  defendant. — I let  a house  to  the  plaintiff 
on  Church  street ; began  a little  before  the  first  of  May, 
185(5,  and  continued  until  February,  1858,  when  he  moved 
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out : the  tenancy  did  not  cease  until  May ; I paid  to  defen- 
dant taxes  from  May  to  the  end  of  the  year  ; I sued  plaintiff 
for  rent  up  to  the  first  of  May,  and  recovered  in  the  Division 
Court ; he  made  no  defence  ; plaintiff  was  to  pay  the  taxes. 

Cross-examined. — I do  not  think  I did  appeal. 

Charles  Daly,  for  defendant — The  book  produced  is  the 
collectors  roll  for  the  ward  of  St.  James;  defendant  was 
collector ; assessment  $32.45.  (He  proved  the  assessor’s 
roll.) 

Cross-examined. — There  was  an  appeal ; I think  Dixon 
appealed. 

It  was  objected  that  the  assessment  was  bad,  because  the 
house  was  vacant,  and  the  jury  had  no  right  to  assess  the 
plaintiff  as  occupier  of  a vacant  house.  Leave  was  reserved 
to  move  to  enter  a verdict  for  the  plaintiff  on  this  ground, 
and  a verdict  was  taken  for  the  defendant. 

Afterwards  a new  trial  was  ordered,  the  learned  judge 
holding  that  the  plaintiff  having  left  the  house  before  the 
assessment  was  made,  and  not  being  then  the  actual  occupant, 
could  not  be  assessed  as  occupier,  although  his  tenancy  still 
continued.  From  this  decision  the  defendant  appealed. 

M.  C.  Cameron , for  the  appellant,  cited  16  Vie.,  ch.  182 ; 
The  King  v.  The  Inhabitants  of  Tynemouth,  12  East  46 ; 
The  Queen  v.  Sterry,  12  A.  & E.  84 ; Catteris  v.  Cowper, 
4 Taunt.  547. 

Eccles , Q.  C.,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  in  this  case  is  whether  a lessee  of  a 
house  in  the  city  of  Toronto  can  be  legally  assessed  as  an 
occupier  when  he  no  longer  occupies  the  house,  having  left 
it  before  the  end  of  his  term,  which  was  still  subsisting  at 
the  time  of  the  assessment.  Then  there  is  a second  ques- 
tion arising  from  the  following  facts : 

The  plaintiff*  was  assessed  as  owner,  the  house  being  then 
vacant,  and  he  had  notice  of  his  assessment  served  upon  him, 
and  omitted  to  appeal. 

Upon  the  first  point,  whether  under  the  circumstances  the 
17 
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plaintiff  could  be  legally  assessed  as  occupier,  though  he  no 
longer  occupied  but  had  abandoned  the  premises,  we  incline 
at  present  to  the  opinion  that  he  was  not  liable  to  be  so 
assessed:  that  is,  as  occupier.  But  according  to  the  notes 
furnished  to  us  of  the  evidence  it  was  not  as  occupier  that 
the  plaintiff  was  assessed,  but  as  owner , and  if  that  is  cor- 
rectly stated  the  question  of  the  right  to  assess  him  as  occu- 
pier does  not  arise. 

But-  whether  he  was  assessed  on  the  roll  as  owner,  or  as 
occupier,  it  was  incumbent  upon  him  to  appeal,  or  to  petition 
under  the  26th  section  of  the  statute,  16  Vic.,  ch.  182,  if  he 
meant  to  insist  that  his  name  had  been  wrongfully  inserted 
on  the  roll.  Having  omitted  to  do  so  he  became  liable  to 
pay  the  amount  for  which  he  stood  assessed  on  the  roll. 

On  tli at  ground  we  think  the  verdict  was  properly  ren- 
dered for  the  defendants  at  the' trial,  and  that  the  judgment 
granting  a new  trial  should  be  reversed,  and  the  rule  nisi 
discharged  in  the  court  below. 

Appeal  allowed. 


Jacobs  v.  The  Equitable  Insurance  Company. 

Further  insurance  without  notice — Reasonable  time — Right  to  begin. 

See  the  facts  of  the  case  stated,  17  U.  C.  35. 

The  jury  having  a second  time  found  for  the  plaintiff,  a new  trial  was  granted 
without  costs. 

The  only  plea  was  a further  insurance  effected  by  the  plaintiff,  without 
notice  to  defendants  or  endorsement  on  their  policy,  on  which  issue  was 
taken,  and  at  the  trial  defendants  admitted  that  if  they  should  fail  to 
prove  their  defence  the  plaintiff  would  be  entitled  to  a verdict  for  the  full 
amount  insured.  Held , per  Robinson , C.  J.,  that  they  were  entitled  to 
begin. 

The  further  insurance  having  subsisted  for  fourteen  days  only  before  it  was 
cancelled,  it  was  argued  that  a reasonable  time  must  be  allowed  to  give 
notice  of  it  to  the  plaintiffs,  and  procure  the  endorsement,  and  that  this 
was  a question  for  the  jury  ; but 

Held , per  Burns,  J.,  that  the  question  was  not  properly  presented  by  the 
pleadings,  and  that  the  plaintiff  having  given  no  notice  at  all,  though 
he  had  ample  time  to  do  it,  the  question  of  reasonable  time  could  not 
arise. 

It  was  contended  also  that  the  second  insurance  was  void,  owing  to  an 
omission  by  the  plaintiff  to  comply  with  its  conditions,  but  held  that  it 
was  nevertheless  an  insurance  within  the  meaning  of  the  condition  in 
defendants’  policy. 

Action  on  a policy  of  insurance  of  goods  against  fire, 
for  £600. 
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The  only  plea  was  that  while  this  policy  was  in  force, 
and  was  subject  to  a condition  against  double  insurance 
without  notice  to,  and  sanction  of  the  defendants,  (which 
condition  was  set  out  in  the  plea,)  namely,  on  the  16th  of 
June,  1857, ‘the  plaintiff  effected  a further  insurance  on  the 
same  goods  with  the  Wellington  District  Mutual  Fire  In- 
surance Company,  for  the  further  sum  of  £500,  and  that 
the  plaintiff  did  not  give  notice  to  the  defendants  of  such 
other  insurance,  nor  was  the  said  insurance  stated  in  the 
policy  in  the  declaration  mentioned,  or  endorsed  thereon, 
contrary  to  the  said  condition,  whereby  the  said  policy  in 
the  declaration  mentioned  became  and  is  void. 

Issue  was  taken  upon  this  plea. 

The  facts  of  the  case  are  fully  stated  in  the  report  of  a 
former  application  for  a new  trial,  17  II.  C.  R.  35.  See  also 
18  U.  C.  R.  14,  373. 

At  the  trial,  at  Toronto,  before  Richards , J.,  at  the 
■opening  of  the  case  the  defendants’  counsel  admitted  that 
if  he  did  not  prove  his  plea  the  plaintiff  would  be  entitled 
to  a verdict  for  the  whole  sum  insured,  £600,  and  interest, 
.and  he  claimed  a right  to  begin,  as  the  jury  would  have 
nothing  to  consider  about  damages,  and  the  issue  lay  wholly 
on  defendants’  plea.  The  plaintiff  was,  however,  allowed 
to  begin,  and  upon  evidence  substantially  the  same  as  at  the 
former  trial,  the  jury  found  for  the  plaintiff,  £632  19s.  6d. 
damages. 

Galt,  Q.  C.,  obtained  a rule  nisi  for  a new  trial  without 
costs,  on  the  ground  that  the  verdict  was  perversely  ren- 
dered contrary  to  law  and  evidence,  and  the  judge’s  charge. 
And  because  the  plaintiff  was  allowed  to  begin  at  the  trial, 
although  the  proof  of  the  issue  lay  entirely  on  the  defend- 
ants. 

Freeman,  Q.  C.,  and  Adam  Wilson,  shewed  cause,  and 
■cited  Carpenter  v.  The  Providence  Washington  Ins.  Co.,  16 
Peters  496  ; McEwen  v.  The  Montgomery  County  Mutual 
Ins.  Co.,  5 Hill  101  ; Potter  v.  The  Ontario  and  Livingston 
Mutual  Ins.  Co.,  ib.  147. 

Anderson  supported  the  rule,  citing  Tay.  Ev.,  secs.  354, 
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355 ; Mercer  v.  Whall,  5 Q.  B.  447 ; Chapman  v.  Rawson, 
8 Q.  B.  673  ; Ashby  v.  Bates,  15  M.  & W.  589;  Smith  v. 
McKay,  10  U.  C,  R.  412,  613. 

Robinson,  C.  J. — As  to  the  right  to  begin,'  there  being 
but  one  plea  on  the  record,  setting  up  as  matter  of  defence 
certain  facts  which  being  denied  it  lay  upon  the  defendants 
to  prove,  there  is  no  doubt  the  onus  of  proof  of  the  affirma-. 
tive  of  the  only  issue  on  the  record  rested  with  them  ; and 
according  to  the  settled  rule  of  practice  they  would  have 
had  the  right  to  begin,  without  doubt,  unless  the  plaintiff 
had  occasion  to  go  to  the  jury  on  the  question  what  amount 
of  damages  he  should  be  allowed  to  recover. 

There  was  here  no  such  question,  after  the  defendants 
at  the  trial  consented  that  the  plaintiff  should  have  a ver- 
dict for  the  whole  amount  of  his  insurance,  if  the  jury  did 
not  find  against  him  upon  the  plea  ; and  1 am  of  opinion 
that  the  defendants  were  under  the  circumstances  entitled 
to  begin. 

It  would  not  by  any  means  follow  as  of  course  that  a 
new  trial  should  be  granted,  because  the  rule  in  that  respect 
was  not  rightly  applied,  but  in  a case  of  this  description  it 
would  be  most  likely  to  be  very  disadvantageous  to  the 
defendants  to  be  deprived  of  the  opportunity  of  combatting 
the  arguments  used  to  the  jury  to  lead  them  to  reject  the 
defence.  It  is  at  least  a circumstance  that  should  have 
weight  in  disposing  of  the  application  for  a new  trial. 

As  to  the  merits,  it  appears  to  me  that  the  evidence  given 
upon  this  last  trial  placed  the  defence  on  ground  even 
clearer  than  at  the  former  trials.  The  facts  were  more 
fully  investigated,  and  I must  say  that  the  defendants  were 
entitled  to  a verdict  by  the  express  condition  of  the  policy 
on  .which  their  defence  was  rested.  We  need  not  recapitu- 
late facts  and  evidence  which  have  been  already  several 
times  stated  by  us  in  disposing  of  this  case.  It  is  sufficient 
to  refer  to  the  policy  as  recited  in  former  reports  of  this 
case,  and  to  observe  that  there  was  a strong  appearance  of 
this  being  a case  in  which  the  justice  of  the  protection 
which  that  condition  was  meant  to  afford  is  most  apparent. 
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The  plaintiff  having  already  several  insurances,  and,  as 
there  is  reason  to  believe,  above  the  real  value  of  the  goods 
insured,  an  additional  insurance  was  applied  for  upon  the 
building  to  the  agent  of  another  office,  which  already  had 
granted  a policy  upon  the  goods.  The  inspection  of  the 
premises  which  the  agent  made  on  that  occasion  made  so 
strong  an  impression  upon  his  mind  that  the  plaintiff  was 
over-insured  as  regarded  his  goods,  that  he  lost  not  a mo- 
ment in  cancelling  the  policy  upon  the  plaintiff’s  goods 
which  had  been  granted  from  his  office. 

Very  shortly  after  this  the  fire  occurred.  In  the  interval 
the  defendants  would  have  had  the  same  opportunity  of 
saving  themselves  from  the  perilous  position  of  having  to 
insure  for  the  safety  of  goods  that  were  insured  above  the 
value,  if  they  had  known  in  time  of  the  insurance  that  had 
been  effected  with  the  Wellington  Insurance  Company. 
That,  however,  had  been  suffered  to  exist  a fortnight, 
without  notice  of  it  having  been  given  to  the  defendants  or 
their  agent,  and  without  having  it  endorsed  on  the  policy, 
as  the  condition  requires,  though  the  parties  lived  in  the 
same  village  and  were  constantly  meeting.  The  defendants 
are  entitled,  I think,  to  a verdict  upon  the  plea,  which  was 
distinctly  and  clearly  proved,  as  the  jury  were  told. 

As  to  the  arguments  that  the  insurance  effected  with  the 
Wellington  office  was  void,  and  so  was  no  insurance,  because 
the  plaintiff  desired  and  intended  to  have  some  alteration 
made  in  it,  and  because  the  other  insurance  was  not  noted 
upon  it  or  inserted  in  it,  they  do  not,  I think,  at  all  inter- 
fere with  the  operation  of  the  condition  in  the  defendants’ 
policy.  There  was  an  insurance  in  fact  with  the  Wellington 
office  for  a fortnight,  and  though  it  is  possible  that  that 
Company  may  have  had  reason  to  complain  of  some  condi- 
tion in  it,  yet  it  would  rest  with  them  to  take  the  exception 
or  not  as  they  might  think  proper.  Prima  facie  it  was 
not  void,  but  voidable,  perhaps,  at  their  discretion,  and 
until  it  was  last  cancelled  it  was  a policy  which  came 
within  the  condition  relied  upon  in  the  defendants’  plea, 
and  of  which  it  was  necessary  that  the  defendants  should 
have  had  notice,  and  which  it  was  necessary  they  should 
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have  endorsed  on  the  policy,  in  order  to  manifest  their 
knowledge  and  approbation  of  it. 

Burns,  J. — The  argument  on  behalf  of  the  plaintiff  to 
support  the  verdict  is  involved  in  two  propositions  : — 1st. 
That  the  insurance  effected  by  the  plaintiff  with  the  Wel- 
lington Mutual  Company  was  in  truth  no  effectual  insurance, 
because  it  was  void  ab  initio , and  therefore  there  was  no 
necessity  for  the  plaintiff  giving  notice  of  it  to  the  defend- 
ants or  having  it  endorsed  on  the  policy  sued  on.  2ndly. 
Supposing  it  to  be  a subsisting  policy  for  the  time  being 
before  it  was  cancelled,  yet  the  plaintiff  must  be  allowed  a 
reasonable  time  to  give  notice  of  it  to  the  Company,  and 
the  Company  must  be  allowed  a reasonable  time  to  say 
whether  under  the  circumstances  they  will  allow  their 
policy  to  continue  in  force  or  not ; and  that  this  is  a ques- 
tion for  a jury. 

Independent  of  the  question  whether  these  propositions 
be  sustainable  upon  the  evidence,  there  is  great  force  in  the 
argument  on  the  part  of  the  defendants  that  neither  of  these 
questions  are  presented  properly  upon  the  record.  The 
defendants  have  pleaded  the  violation  of  the  condition  upon 
which  their  policy  was  to  subsist,  in  this,  that  the  plaintiff 
insured  in  another  Company,  and  gave  them  no  notice  of  it, 
and  had  not  that  other  insurance  noted  on  the  policy.  The 
plaintiff  simply  traverses  the  plea.  It  may  be  that  the  first 
proposition  is  properly  in  question  under  that  issue,  for  it 
may  be  said,  if  the  policy  with  the  Gore  Mutual  was  no 
insurance  at  all,  then  the  plaintiff  is  not  wrong  in  simply 
traversing  the  plea,  because  it  must  be  an  effectual  insur- 
ance which  is  to  have  the  effect  of  destroying  the  contract 
with  the  defendants.  The  other  proposition,  however,  is 
clearly  inconsistent  with  the  issue  presented,  for  if  it  is  to  be 
admitted  that  the  insurance  with  the  Wellington  Mutual  did 
subsist,  but  that  time  was  an  ingredient  in  the  question 
whether  the  defendants’  policy  was  also  to  subsist  at  the 
same  time,  than  that  question  should  have  been  presented 
upon  the  record  for  trial.  Upon  these  pleadings,  however, 
no  such  question  is  presented.. 
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[apHoifll 

Waiving  technicalities  and  discussing  them  upon  their 
merits  may  be  of  use  to  the  parties  in  any  further  proceed- 
ings, for  the  case  has  now  been  several  times  before  the 
court. 

The  plaintiff’s  first  proposition  divides  itself  into  two 
matters,  which  have  been  argued  and  require  consideration. 
First,  that  the  plaintiff  in  truth  never  himself  considered 
the  policy  in  the  Gore  Mutual  as  a subsisting  policy  ; and, 
secondly,  that  the  condition  in  that  policy  not  having  been 
complied  with  rendered  it  void  from  the  commencement. 

With  respect  to  the  first  of  these,  the  plaintiff  complains 
that  he  was  not  allowed  to  give  evidence  at  the  trial,  though 
tendered,  for  the  purpose  of  shewing  that  the  plaintiff,  the 
day  after  he  received  the  policy  of  the  Gore  Mutual  declared 
it  was  not  right,  and  that  he  must  return  it  for  correction. 
The  inference  which  the  plaintiff  wished  to  have  drawn 
from  that  wras  that  he  intended  no  fraud.  The  learned 
judge  rightly  rejected  that  evidence.  Granting  that  the 
plaintiff  did  not  intend  any  fraud,  that  however  was  not  the 
question  ; the  point  was  simply  whether  in  fact  there  was 
a subsisting  insurance  or  not.  What  the  plaintiff  might 
have  said  about  the  policy  not  being  exactly  to  his  wishes, 
and  that  he  wanted  it  corrected,  never  could  be  any  evi- 
dence as  against  these  defendants  in  an  action  on  their 
contract.  There  is  therefore  nothing  in  the  plaintiff’s  com- 
plaint on  that  point. 

The  condition  in  the  Gore  Mutual  policy  is  to  this  effect : 
“ notice  of  all  previous  insurances  upon  property  insured  by 
this  Company  shall  be  given  to  them,  and  endorsed  upon 
this  policy,  or  otherwise  acknowledged  by  the  Company  in 
writing,  at  or  before  the  time  of  their  making  insurance 
thereon,  otherwise  the  policy  subscribed  by  this  Company 
shall  be  of  no  effect.”  No  endorsement  was  made  on  the 
policy,  which  was  granted  on  the  16th  of  June,  1857. 
Whether  there  was  any  acknowledgment  of  the  previous 
insurance  in  writing  did  not  positively  appear,  but  I take  it 
for  granted  none  was  given.  The  agent  of  that  Company 
stated  he  was  aware  of  the  previous  insurance  with  the 
defendants,  but  omitted  noting  it  on  the  policy  through  inad- 
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vertence.  The  Gore  Mutual  cancelled  their  insurance  on 
the  30th  of  June.  Now  that  was  not  so  cancelled  because 
it  was  considered  void  in  consequence  of  the  previous  insur- 
ance, but  because  the  agent  of  that  Company  thought  the 
plaintiff  had  not  the  quantity  of  goods  which  he  had  insured. 
It  is  plain  the  Gore  Mutual  Company  acted  upon  the  prin- 
ciple of  their  policy  being  a subsisting  one  for  those  four- 
teen days.  The  condition  embodied  in  their  policy  was  for 
their  benefit,  and  they  might  or  not  take  advantage 
of  it.  If  the  evidence  of  the  agent  of  that  Company  be 
correct,  the  Gore  Mutual  Company  could  have  been  com- 
pelled to  make  the  contract  perfect.  The  question,  how- 
ever, to  be  determined  here,  is  not  whether  the  plaintiff 
could  have  legally  recovered  from  the  Gore  Mutual  in  an 
action  upon  their  policy  if  a fire  had  occurred  during  those 
fourteen  days,  but  it  is  whether  a double  insurance  de  facto 
existed.  This  point  has  several  times  been  considered  in 
this  court,  as  in  other  courts,  and  that  is  the  meaning  which 
has  always  been  put  upon  these  contracts. 

It  was  not  pretended  the  plaintiff  ever  notified  the  defend- 
ants or  their  agent  that  he  had  effected  the  insurance  with 
the  Gore  Mutual  until  the  fire  occurred.  The  agent  heard 
of  the  second  insurance  after  that  policy  had  been  cancelled. 
No  excuse  appears  upon  the  record  why  the  plaintiff  did  not 
notify  or  have  the  second  insurance  noted  upon  defendants’ 
policy.  The  plea  therefore  was  strictly  true  both  in  law 
and  fact,  and  the  verdict  is  not  only  contrary  to  law,  but 
perverse  upon  the  facts,  for  the  jury  were  properly  enough 
instructed,  and  the  evidence  exceedingly  plain. 

This  result  is  the  only  proper  conclusion  to  be  arrived  at, 
unless  Mr.  Freeman’s  second  proposition  can  be  allowed  to 
influence  the  decision,  and  that  is,  that  the  plaintiff  must 
be  allowed  a reasonable  time  to  give  the  notice,  and  the 
Company  a reasonable  time  to  determine  whether  they  will 
continue  their  insurance  or  not.  Here  however  the  plaintiff 
gave  no  notice  at  all.  His  argument  is  that  the  second 
policy  was  cancelled  in  fourteen  days  after  it  was  given,  and 
therefore  a notice  need  not  be  given.  That  argument  is  a 
convenient  one  to  adopt  now,  after  the  expiration  of  the 
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time  the  second  policy  was  in  force,  but  we  must  deal  with 
it  as  if  the  fire  had  occurred  during  those  fourteen  days. 
The  act  of  further  insurance  is  the  plaintiff’s  own  act,  and 
he  must  communicate  what  he  does  to  the  Company.  With- 
out laying  down  any  rule  upon  the  subject,  as  to  how  soon 
he  should  apprise  the  defendants  of  having  effected  a second 
insurance,  or  whether  in  the  mean  time  he  would  have  the 
benefit  of  the  policy,  or  upon  whom  the  risk  lay  in  the  in- 
terval, it  is  sufficient  to  say  in  this  case  that  the  plaintiff* 
never  having  given  any  notice  at  all  of  the  second  policy, 
(and  he  had  abundance  of  time  to  do  so  before  the  fire  oc- 
curred,) no  question  of  reasonable  time  can  possibly  arise. 

McLean,  J.,  concurred. 

Rule  absolute,  without  costs. 


The  same  Case,  (a) 

On  a third  trial  of  this  case  a verdict  was  found  for  the  defendants,  the  learned 
judge  having  charged  that  the  defendants  had  proved  their  plea,  and  not 
left  it  to  the  jury  to  say  whether  the  plaintiff  had  given  notice  to  them  of 
the  further  insurance  within  a reasonable  time. 

The  court  held  the  direction  right,  and  refused  a rule. 

This  cause  was  tried  a third  time  at  Toronto,  before 
Hagarty,  J„  and  the  jury  then  gave  their  verdict  for  the 
defendants. 

Freeman,  Q.  C.,  moved  for  a new  trial,  for  misdirection  in 
this,  that  the  learned  judge  charged  the  jury  to  the  effect 
that  the  evidence  shewed  that  the  plaintiff  had  effected  a 
further  insurance  on  his  goods  in  the  Wellington  District 
Mutual  Fire  Insurance  Company  after  the  effecting  of  the 
policy  sued  upon,  and  had  not  given  notice  thereof  to  the 
defendants,  nor  had  it  stated  in  their  policy  nor  endorsed 
on  it,  and  directed  them  to  find  a verdict  for  the  defendants, 
whereas  such  policy  effected  in  the  Wellington  District  Mu- 
tual Fire  Insurance  Company  was  upon  the  face  of  it  defec- 
tive and  voidable,  and  was  so  considered  by  the  plaintiff, 
and  there  was  evidence  that  the  defendants  had  notice  of 
this  second  policy,  and  every  thing  concerning  it,  from  the 

{a)  Decided  in  Easter  Term,  i860,  but  reported  here  as  connected  with 
the  previous  decision. 
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plaintiff,  before  the  fire  occurred,  and  made  no  objection  ta 
their  policy  continuing  valid  and  binding  upon  them,  and 
afterwards  treated  the  same  as  subsisting  by  noting  another 
policy  on  the  same  goods,  effected  by  the  plaintiff  with  the 
British  America  Insurance  Company  thereon,  according  to 
the  requirements  thereof. 

And  for  the  rejection  of  material  legal  evidence  tendered 
at  the  trial,  to  the  effect  that  the  said  second  policy  was 
defective  and  voidable  on  the  ground  that  the  policy  of  the 
defendants  was  not  acknowledged  therein  as  required  by 
the  condition  thereof,  and  that  the  plaintiff  looked  upon  and 
considered  such  second  policy  as  being  defective  and  invalid, 
and  for  this  reason  omitted  to  give  immediate  notice  thereof; 
and  because  the  learned  judge  should  have  received  such 
evidence  and  left  it  to  the  jury,  or  should  have  left  it  to  the 
jury  without  such  evidence,  to  say  whether  notice  of  what 
had  been  done  in  reference  to  the  said  second  policy  had  not 
been  given  to  the  defendants  within  a reasonable  time 
under  all  the  circumstances,  or  whether  the  defendants, 
after  they  received  notice  of  what  had  been  done  in  refer- 
ence to  the  second  policy,  elected  to  continue  their  risk,  and 
if  the  jury  in  either  case  found  in  the  affirmative  they 
should  find  a verdict  for  the  plaintiff. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  there  is  no  ground  for  a rule.  The  motion 
made  by  the  plaintiff’s  counsel  shews  the  particular  objec- 
tions taken  by  him  so  fully,  that  if  it  is  desired  the  judg- 
ment of  the  court  of  appeal  can  be  taken  upon  them,  and 
thus  the  several  points  on  which  this  court  has  alread}r  re- 
peatedly stated  its  opinion  will  be  finally  settled.  Retain- 
ing the  opinions  which  we  have  on  more  than  one  occasion 
stated  at  length  in  this  case,  we  grant  no  rule  to  set  aside 
the  verdict.  The  only  point  that  can  be  looked  upon  as  not 
necessarily  decided  by  us  already  between  these  parties,  is 
that  objection  stated  in  the  motion  paper,  that  the  learned 
judge  at  the  trial  did  not  expressly  submit  it  as  a question  to 
the  jury  whether  the  plaintiff  had  given  notice  to  the  defen- 
dant within  a reasonable  time  of  his  insurance  with  the  Wel- 
lington District  Mutual  Insurance  Cto.,  but  stated  to  the  jury 
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that  the  defendants  had  proved  their  plea,  and  were  therefore 
in  his  opinion  entitled  to  a verdict.  If  the  view  which  we  have 
formerly  stated  in  judgments  given  in  this  case  be  correct 
there  was  nothing  wrong  in  that,  for,  in  the  first  place  the 
condition  in  the  policy  says  nothing  about  reasonable  time, 
and,  in  the  next  place,  the  giving  notice  is  not  all  that  the 
condition  requires,  nor  indeed  is  that  what  the  condition 
does  require,  otherwise  than  from  necessary  implication,  for 
what  is  alone  made  necessary  by  the  condition — namely,  the 
insertion  of  that  new  insurance  either  in  the  policy  or  by 
endorsement  on  it — could  not  take  place  without  such  notice. 
If  the  plain  tiff  had  given  notice,  and  had  not  taken  care  to 
have  it  endorsed  on  the  policy,  the  condition  would  not  have 
been  complied  with.  The  endorsement  is  what  is  required 
to  be  proved,  and  it  is  evident  that  when  the  plaintiff  and 
the  defendants’  agent  lived  quite  near  each  other,  and  yet 
the  plaintiff  was  insured  with  the  Wellington  District  Mu- 
tual Insurance  Company  for  a fortnight  or  more,  without 
giving  any  intimation  of  it  to  the  defendants,  notice  was  not 
given  in  a reasonable  time.  The  condition  of  the  policy  was 
violated,  and  we  have  no  discretion  to  hold  that  the  breach 
of  the  condition  has  no  legal  effect. 

Where  so  many  frauds  upon  insurance  companies  are 
committed,  and  many  more  attempted,  it  is  a matter  of  con- 
sequence in  a public  point  of  view,  to  say  nothing  of  the 
rights  of  the  parties  to  the  transaction,  that  stipulations 
which  are  intended  to  guard  against  such  frauds  shall  be 
allowed  to  have  their  legal  effect  according  to  the  contract. 

Rule  refused. 


Smith  v.  The  Corporation  of  the  Village  of 

COLLINGWOOD. 

School  teacher — Order  on  municipality  for  his  salary — Acceptance  of  treasurer — 
Refusal  to  levy  rate — Right  of  action. 

Held,  that  an  action  would  not  lie  against  a municipal  corporation  by  a school 
teacher,  upon  an  order  made  upon  and  accepted  by  the  treasurer  in  the 
plaintiff’s  favour  for  his  salary,  the  treasurer  having  no  power  to  bind  the 
corporation  by  such  acceptance. 

Held , also,  that  the  teacher  could  not  maintain  an  action  against  the  corpora- 
tion for  refusing  to  levy  a rate  for  his  salary,  upon  an  estimate  furnished  to 
them  for  that  purpose  by  the  trustees. 

This  was  an  action  by  the  plaintiff,  a school  teacher,  against 
the  corporation,  for  not  paying  him  his  salary  or  allowance. 
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The  declaration  contained  seven  counts. 

The  first  count  was  on  an  order  made  on  the  10th  of 
January,  1859,  by  the  school  trustees  of  Collingwood,  by 
their  chairman,  on  the  treasurer  of  the  town  of  Collingwood, 
to  pay  the  plaintiff*  £17  13s.  5d.,  “ which  the  defendants  by 
the  hands  of  their  treasurer  accepted.” 

The  second  count  was  on  an  order  upon  the  treasurer  by 
the  school  trustees,  made  by  their  chairman  on  the  4th  of 
July,  1859,  in  favour  of  the  plaintiff,  for  £62  10s.,  which 
the  defendants  by  their  treasurer  accepted. 

The  third  count  was  on  an  order  made  by  the  school 
trustees  on  the  23rd  of  August,  1859,  by  their  chairman,  on 
the  treasurer  of  Collingwood,  to  pay  to  the  plaintiff*  $6.95, 
accepted  in  the  same  manner. 

The  fourth  count  was  for  money  had  and  received,  which 
was  clearly  not  supported  by  the  evidence*  and  on  which 
therefore  the  defendants  had  a verdict. 

The  fifth  count  alleged  that  the  plaintiff  was  a common 
school  teacher  in  the  town  of  Collingwood  for  twelve  months: 
that  the  school  trustees  on  the  22nd  of  March,  1858,  laid 
before  the  defendants  an  estimate  of  the  sum  required  for 
paying  the  plaintiff  his  salary  as  such  teacher,  in  order  that 
the  same  might  be  levied  on  the  rateable  inhabitants  accord- 
ing to  law:  that  it  became  thereupon  the  duty  of  the  defen- 
dants to  levy  a rate  in  order  to  make  such  payment ; but 
that  the  defendants,  though  they  gave  to  the  plaintiff  an 
order  on  their  treasurer  to  pay  the  plaintiff*  £17  13s.  5d.  for 
the  salary  then  due  to  him,  would  not  provide  the  said  sum, 
nor  levy,  nor  impose,  nor  collect  a rate  for  the  payment  of 
the  same,  but  neglected  and  refused  so  to  do,  whereby  the 
plaintiff  was  deprived  of  his  salary  as  such  teacher. 

In  the  sixth  and  seventh  counts  the  plaintiff*  complained 
in  the  same  manner  of  the  defendants,  for  neglecting  and 
refusing  to  impose  or  collect  a rate  for  paying  the  sums  due 
to  the  plaintiff,  for  which  they  had  given  the  other  two 
orders  on  their  treasurer  which  were  declared  on  in  the 
second  and  third  counts. 

The  defendants  pleaded  to  the  first  count,  that  they  did 
not  accept  the  order  mentioned  in  that  count;  and  payment. 

To  the  second  and  third  counts,  that  they  did  not  accept. 
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To  the  fifth  count,  that  they  did  provide  the  money,  and 
collect  and  impose  a rate. 

To  the  sixth  and  seventh  counts,  the  same  plea. 

And  to  the  sixth  count  defendants  also  pleaded,  that  they 
did  impose  the  rate,  and  delivered  the  roll  for  collecting  it, 
and  the  other  assessments  for  the  town  of  Collingwood  for 
the  year  1859,  but  that  the  day  fixed  for  the  return  of  such 
collector’s  roll  had  not  yet  expired,  and  that  they  had  not 
yet  received  the  said  sum  for  the  school  trustees. 

Issue  was  joined  on  all  the  pleas. 

There  was  a case  tried  at  the  same  assizes,  at  Barrie, 
before  Robinson , C.  J.,  brought  in  the  Court  of  Common 
Pleas,  in  which  Munson,  another  school  teacher,  sued  the 
same  corporation  of  Collingwood  upon  similar  causes  of 
action,  the  declaration  and  the  pleadings  being  substan- 
tially the  same  as  in  this  case.  And  it  was  agreed  that 
the  evidence  given  in  that  case  should  be  submitted  to 
the  jury  as  evidence  given  in  the  present  case,  in  order 
to  shew  the  grounds  upon  which  the  corporation  was 
sought  to  be  charged,  and  what  they  relied  upon  as  their 
defence,  (a) 

The  evidence  shewed  that  the  orders  were  in  each  case 
signed  by  the  chairman  of  the  board  of  school  trustees, 
and  were  sealed  with  their  seal,  and  they  were  accepted  by 
the  treasurer  under  his  signature  merely  as  treasurer. 

The  clerk  of  the  corporation  produced  and  proved  an 
estimate  that  had  been  furnished  by  the  school  trustees  of 
the  money  that  would  be  required  to  be  raised  for  school 
purposes  in  1858,  which  estimate  included  the  plaintiff’s 
salary.  A by-law  was  afterwards  passed  to  raise  money  for 
certain  school  purposes ; to  wit,  for  school  houses,  library 
and  apparatus.  The  money  required  for  teachers’  salaries 
in  that  year  was  raised  by  a rate  imposed  by  resolution,  and 
the  whole  money  required  for  that  year  seemed  to  have  been 
levied. 

The  corporation  received  in  like  manner  from  the  school 
trustees  an  estimate  of  the  money  required  for  school  pur- 


fa)  See  that  case  reported,  g C.  P.  497. 
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purposes  for  1859.  That  also  included  the  teachers’  salaries, 
including  the  plaintiffs.  A by-law  was  introduced  to  raise 
that  money  by  assessment,  but  it  was  not  passed.  It  was 
read  a second  time  on  the  25th  of  July,  1859,  but  was  neither 
passed  nor  rejected;  nothing  was  afterwards  done  upon  it. 

The  clerk  of  the  corporation  explained  that  the  salary  of 
the  plaintiff  should  have  been  paid  : that  the  government 
contributed  a portion  of  the  school  money,  and  that  the 
school  trustees  had  power  to  make  up  the  deficiency  by  rate  ; 
and  so  also  had  the  corporation  of  Collingwood.  He  swore 
that  a small  portion  only  of  the  taxes  for  1858  had  been 
collected  ; and  that  he  thought,  but  was  not  sure,  that 
enough  money  had  been  collected  on  the  roll  generally  to 
cover  teachers’  salaries. 

The  chairman  of  the  board  of  school  trustees,  who  was  at 
the  same  time  a member  of  the  town  council,  swore  that  in 
1858,  which  was  the  first  year  of  the  existence  of  the  cor- 
poration, the  municipal  council  paid  people  whom  they 
employed  to  make  and  improve  their  streets  by  giving  them 
orders  on  their  treasurer:  that  these  orders  got  into  circula- 
tion, and  many  persons  paid  their  taxes  with  them,  so  that 
there  was  not  enough  actually  collected  in  money  to  pay  the 
school  teachers:  that  the  government  grant  would  in  com- 
mon course  be  received  by  the  end  of  June  in  each  year, 
and  the  residue  of  school  moneys  required  for  the  year  had 
to  be  raised  by  rate  ; but  that  for  some  reason  which  he  was 
not  aware  of,  the  government  grant  for  school  purposes  for 
Collingwood  for  the  first  half  of  1859  had  not  yet  been 
received  when  he  gave  his  evidence. 

It  was  objected  in  each  case,  on  the  part  of  the  defendants, 
that  there  could  be  no  action  against  the  corporation  upon 
their  alleged  acceptance  of  the  orders,  and  that  at  any  rate 
an  acceptance  to  bind  them  must  be  under  the  corporate 
seal ; and  that  the  corporation  was  not  liable  to  be  sued 
upon  such  causes  of  action  as  were  stated  in  the  special 
counts. 

The  learned  Chief  Justice  said,  that  as  to  the  objections 
to  the  sufficiency  of  the  several  counts  they  should  be  taken 
upon  demurrer,  or  might  yet  be  urged  in  arrest  of  judgment, 
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but  could  not  be  gone  into  at  nisi  prius , where  the  only 
matter  to  be  considered  was  the  application  of  the  evidence 
to  the  different  issues  of  fact  that  had  been  joined. 

The  jury  found  fyr  the  defendants  on  the  fourth  count, 
and  for  the  plaintiff  on  the  others,  with  £69  8s.  2d.  damages. 

R.  A.  Harrison  obtained  a rule  nisi  to  arrest  judgment 
on  the  six  counts  on  which  the  plaintiff  recovered  ; or  for  a 
new  trial  on  the  law  and  evidence,  on  the  ground  that  the 
treasurer  of  the  corporation  was  the  only  party  liable  on 
the  orders,  and  not  the  defendants,  who  had  not  bound 
themselves  under  their  seal,  and  who  could  not  be  made 
liable  on  the  treasurer’s  acceptance  of  such  orders ; and  be- 
cause on  the  matters  stated  in  the  fifth,  sixth,  and  seventh 
counts,  there  was  no  remedy  by  action.  He  cited  Quin  v. 
The  School  Trustees  of  Seymour,  7 U.  C.  R.  130 ; Tapping 
on  Mandamus,  93,  347.- 

McMichael  shewed  cause. 

The  statutes  bearing  upon  the  question  are  referred  to  in 
the  judgments. 

Robinson,  C.  J. — The  same  points  precisely  being  before 
the  Court  of  Common  Pleas  and  this  court  upon  the  same 
evidence,  the  judges  have  communicated  together  upon  the 
points  involved,  and  agree  in  the  same  conclusions,  upon 
grounds  which  need  not  be  gone  into  at  length  in  each  court. 
I will  therefore  only  shortly  state,  that  as  regards  the  orders 
of  the  school  trustees  accepted  by  the  treasurer  of  the  cor- 
poration of  Collingwood,  they  must  be  looked  upon  as  given 
in  pursuance  of  the  statute  13  & 14  Vic.,  ch.  48,  see.  24,  sub- 
sec. 8,  and  sec.  26,  which  makes  it  the  duty  of  the  school 
trustees  of  incorporated  villages  to  give  orders  to  teachers 
and  other  school  officers,  and  creditors,  upon  the  treasurer 
of  each  incorporated  village  for  the  sums  which  shall  be  due 
them.  It  appeared  to  me  at  the  trial,  that  if  we  could  in 
consequence  of  this  provision  look  upon  the  incorporated 
village  as  in  the  light  of  a trading  corporation  authorised  to 
make  notes,  or  draw  and  accept  bills,  it  might  be  found  that 
it  would  follow  as  a consequence  that  they  might  transact 
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such  business  in  the  same  manner  as  it  would  be  transacted 
by  individuals  ; that  is  through  their  proper  officers,  by 
whose  signatures  merely  the  corporation  might  for  such  pur- 
poses be  held  bound ; and  it  would  not  be  necessary  that 
the  corporate  seal  should  be  applied  on  such  occasions.  I 
ruled  therefore  for  the  time,  that  the  acceptance  by  the 
treasurer  of  orders  authorised  by  statute  to  be  drawn  upon 
him  might  be  taken  to  be  the  acceptance  of  such  orders  for 
the  corporation,  and  that  if  there  was  any  thing  in  the  school 
acts  or  the  municipal  acts  which  would  affect  the  question, 
it  would  be  open  to  the  defendants  to  move  in  term  on  any 
verdict  that  might  be  given  for  the  plaintiff.  It  was  under- 
stood at  the  trial  that  as  the  cases  were  new  in  their  nature, 
the  questions  on  which  they  must  turn  would  be  discussed 
in  term  in  both  courts,  and  in  order  to  ascertain  the  amount 
for  which  the  plaintiff  might  recover  if  found  entitled  to  sup- 
port any  of  the  causes  of  action,  a verdict  was  given  for  the 
amount  which  was  shewn  or  rather  admitted  to  be  due  in 
each  case.  We  have  now  to  consider  the  two  classes  of  counts, 
and  the  answers  given  to  them  so  far  as  may  be  necessary. 

As  to  the  three  counts  upon  the  orders,  we  think  that  we 
cannot  look  upon  the  provision  in  the  School  Act  under 
which  they  were  given,  and  which  I have  recited,  as  meant 
to  serve  any  other  purpose  than  as  a voucher  from  the  school 
trustees,  which  should  shew  the  treasurer  of  the  municipal- 
ity that  the  person  in  whose  favour  it  was  given  had  a claim 
upon  the  school  funds  as  a teacher,  whose  services  and  the 
amount  due  for  them  had  been  ascertained  by  the  trustees. 

The  order  when  complied  with  would  of  course  acquit  the 
corporation  as  to  so  much  of  the  school  fund  as  fhe  trea- 
surer should  have  paid  upon  it ; but  I do  not  think  that 
the  acceptance  of  the  order  under  the  hand  of  the  treasurer 
had  the  effect  of  giving  a right  of  action  to  the  trustees 
against  the  corporation,  in  the  same  manner  as  a bank  or 
other  trading  corporation  would  be  liable  upon  a check  or 
bill  accepted  by  their  cashier. 

Whether  the  corporation  were  bound  to  pay  an  order 
drawn  on  their  treasurer,  and  when,  and  under  what  circum- 
stances, must  depend  upon  something  more  than  the  fact  of 
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the  treasurer  having  accepted  their  order.  He  has  not 
power,  I think,  to  bind  the  corporation  by  his  personal 
acceptance  to  pay  immediately,  without  regard  to  any  other 
consideration  but  merely  the  fact  of  his  having  written 
“ accepted”  upon  the  order. 

The  statutes  give  no  general  power  in  terms  to  the 
treasurers  of  municipal  corporations  to  bind  the  corporations 
by  their  acceptance,  and  we  must  find  something  in  the 
statute  from  which  such  a power  can  be  properly  implied 
in  any  particular  case  before  we  can  hold  that  it  is  given 
or  implied  in  such  case. 

As  to  school  moneys,  we  find  they  come  in  part  from 
provincial  funds,  and  in  part  from  funds  to  be  raised  by 
assessments,  and  regard  must  be  had  to  the  fact  whether 
the  corporation  is  in  funds  to  make  any  payment  out  of 
school  moneys  upon  an  order  of  school  trustees  at  the 
time  of  such  order  being  presented ; and  if  they  are  not  in 
funds,  the  right  to  demand  payment  nevertheless  may 
depend  upon  questions  which  the  treasurer  has  not  the  dis- 
cretion to  settle  by  his  acceptance.  This  acceptance,  I think, 
has  no  other  effect  than  to  mark  the  time  and  fact  of  the 
order  being  presented,  which  may  be  of  consequence  to  the 
teacher  as  regards  the  order  of  payment  under  circumstances 
that  may  sometimes  exist. 

I think,  therefore,  that  judgment  should  be  arrested  as 
regards  the  first  three  counts. 

With  respect  to  the  last  three  counts,  we  find  no  instance 
of  an  action  against  a fnuhicipal  corporation  for  not  levying 
a rate  for  a public  purpose,  in  which  rate  the  individual 
bringing  the  action  has  no  other  interest  than  as  one  of  a 
class  who  would  have  a claim  to  be  paid  out  of  such  assess- 
ment if  it  were  raised;  and  if  an  action  on  such  a,  cause 
as  is  set  out  in  the  last  thiee  counts  respectively  is  not 
maintainable,  that  objection  cannot  be  held  to  be  cured  by 
pleading  over,  for  it  is  not  only  a substantial  objection,  but 
one  that  goes  to  the  very  root  of  the  action.  No  authority 
has  been  cited  in  support  of  the  declaration  as  regards  these 
counts,  and  w^e  ought  not  to  decide  in  its  favour  except  upon 
the  clearest  ground,  when  we  consider  that  it  cannot  be 
18 
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truly  said  that  the  plaintiff’s  salary  is  unpaid,  because  the 
municipal  corporation  has  not  imposed  and  collected  a rate 
for  school  purposes,  for  by  the  School  Act  the  school  trustees 
who  contracted  with  the  plaintiff  to  employ  him  and  pay 
him,  have  express  authority  given  to  them  to  levy  them- 
selves whatever  money  might  be  necessary  for  enabling 
them  to  fulfil  their  contract. 

I am  of  opinion  that  the  rule  must  be  made  absolute  for 
arresting  the  judgment  on  the  last  three  counts,  as  well  as 
on  the  first  three. 

Burns,  J. — With  respect  to  the  first  three  counts,  I think 
the  plaintiff  cannot  maintain  an  action  against  the  corpora- 
tion, treating  it  as  bound  by  the  acceptance  of  the  orders 
of  the  trustees.  The  effect  of  so  holding  would  be  treating 
the  orders  in  the  nature  of  bills  of  exchange.  These  orders 
were  given  in  compliance  with  the  8th  sub-section  of  sec- 
tion 24,  of  the  school  act,  1850,  and  with  them  in  his  hand 
the  plaintiff*  was  entitled  to  call  on  the  treasurer  for  pay- 
ment, but  the  treasurer  could  not  bind  the  corporation  by 
any  acceptance  he  might  write  upon  them.  The  liability 
to  pay  must  depend  upon  something  else  than  what  the 
treasurer  may  choose  to  say  about  it. 

Then  with  respect  to  the  last  three  counts,  charging  the 
defendants  with  a breach  of  duty  in  not  levying  a rate  in 
order  to  pay  the  orders,  after  some  doubt  and  hesitation  I 
have  at  last  settled  into  the  opinion  that  the  plaintiff  cannot 
maintain  such  action.  If  it  were  shewn  that  the  rate  was 
levied  and  the  money  in  hand,  I have  no  doubt  an  action 
for  breach  of  duty  in  not  paying  it  would  lie.  The  school 
trustees  having  done  all  that  was  required  on  their  part,  and 
given  the  teacher  the  requisite  order  to  receive  the  amount 
due  to  him,  would  entitle  the  teacher  to  be  paid  if  the  money 
were  there  for  that  purpose,  and  it  would  be  a breach  of 
duty  in  the  corporation  not  to  pay.  In  that  case  the  breach 
of  duty  is  individually  applicable  to  the  teacher,  the  person 
who  suffers  by  not  being  paid. 

The  charge  in  this  case — namely,  not  levying  a rate — ap- 
plies to  a class  of  persons,  and  the  question  is  whether  there 
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is  such  a breach  of  duty  in  such  a matter  to  each  individually 
as  gives  aright  of  action  The  21st  section  of  the  act  enacts 
that  this  corporation,  being  a town,  shall  be  liable  to  the 
same  obligations  as  are  enacted  in  respect  of  townships 
under  the  18th  section,  and  councils  of  counties  under  the 
27th  section.  This  last  section  is  very  plain,  that  no 
teacher  shall  be  obliged  to  wait  for  the  collection  of  the  rate, 
but  the  treasurer  shall  pay  in  anticipation  of  it,  but  still  it 
shews  that  a rate  is  to  be  imposed  for  the  purpose  of  pro- 
viding the  fund  in  time  or  to  reimburse  the  corporation. 

The  corporation  is  to  impose  the  rate  at  the  request  of  the 
trustees,  and  it  is  asserted  in  this  case  that  the  trustees  did 
request  it  to  be  done.  I have  met  with  no  authority  shewing 
that  an  action  can  be  maintained  for  not  complying  with 
such  a request.  The  plaintiff*  is  not  a contractor  with  the 
defendants,  but  has  contracted  with  another  corporate  body 
altogether,  and  therefore  no  obligation  arises  on  the  defen- 
dants beyond  what  grows  out  of  the  provisions  of  the  school 
acts.  Those  obligations  are,  I take  it,  in  the  first  place  to 
oomply  with  the  request  of  the  school  trustees  and  levy  a 
rate,  and  when  that  has  been  done,  then,  secondly,  the 
treasurer  shall  comply  with  the  orders  of  the  trustees  by 
paying  from  any  moneys  in  his  hands. 

The  first  of  these  obligations,  I take  it,  must  be  enforced 
by  mandamus,  and  that  I think  is  the  proper  remedy,  and 
not  an  action  of  this  description.  It  would  be  very  incon- 
venient if  the  corporation  should  be  exposed  to  an  action  by 
-every  individual  of  a class  of  persons  for  breach  of  duty 
when  it  might  be  in  the  power  of  the  corporation  to  shew 
that  there  existed  something  in  the  request  of  the  trustees 
which  might  be  illegal. 

It  is  a pity  the  plaintiff  has  been  advised  to  try  an  ex- 
perimental action  when  the  other  remedy  was  so  plain,  and 
about  which  there  could  be  no  doubt.  The  best  considera- 
tion I can  bestow  upon  it  leads  me  to  the  conclusion  this 
action  is  not  sustainable. 

McLean,  J.,  concurred. 

Rule  absolute  to  arrest  judgment. 
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Darling  et  al.  v.  David  Bellhouse  and  William 
Bellhouse. 

Deeds — Construction — Creation  of  partnership. 

Two  deeds'of  the  same  date  were  executed  by  D.  B.,  one  of  the  defendants, 
who  lived  chiefly  at  Montreal,  and  by  W.  B.  and  H.  I.,  the  last  two  being 
then  in  partnership  at  Hamilton,  under  the  name  of  B.  I.  & Co. 

The  first  deed  recited  that  the  firm  were  indebted  to  D.  B.  for  goods  sup- 
plied and  agency,  in  ,£1454  45.  id.,  the  time  for  payment  of  which  he  had 
agreed  to  enlarge  as  therein  set  forth  ; and  they  thereby  covenanted  to 
furnish  him  with  a yearly  balance  sheet  to  show  him  the  state  of  their 
business,  and  that  they  would  pay  him  the  sum  due  with  interest,  as  fol- 
lows, namely,  £ 6,000  by  instalments  specified,  and  after  satisfying  that 
sum  that  the  profits  of  each  year,  after  deducting  expenses  and  a certain 
sum  for  each  partner,  should  be  applied  towards  payment  of  the  balance 
due.  It  was  provided  that  said  D.  B.  should  until  his  debt  was  paid 
have  free  access  to  their  books,  and  although  he  should  have  power  to 
enlarge  the  time  for  payment  of  any  part  of  this  claim  beyond  the  days 
specified,  yet  that  in  case  of  default  in  payment  according  to  the  covenant, 
either  of  the  £6,000  or  the  balance,  from  the  profits,  as  set  forth,  he 
should  be  entitied  to  enforce  payment  of  the  whole  principal  and  interest 
then  unpaid. 

The  second  deed  recited  the  indebtedness  of  the  firm  to  D.  B.,  and  the 
enlargement  of  the  time  for  payment ; and  it  was  thereby  agreed  that 
until  the  final  discharge  thereof,  or  until  an  election  by  said  D.  B.,  of  the 
alternative  plans  thereinafter  proposed  for  the  settlement  thereof,  the 
said  D.  B.  should  act  as  agent  of  the  firm  in  the  purchase  and  shipment 
of  goods,  &c.,  and  that  in  consideration  thereof,  instead  of  commission, 
they  should  pay  him  ,£500  a year.  It  was  then  provided  that  so  soon  as 
the  capital  stock  of  each  of  the  partnc  s should  equal  the  sum  then  due 
to  D.  B.,  so  that  by  transferring  his  claim  to  the  firm  he  would  have  an 
equal  third  share,  then  he  should  be  entitled  to  demand  either  to  be 
admitted  as  a partner,  or  a bonus  by  way  of  compensation  for  such  right, 
and  on  such  demand  being  made  and  acceded  to,  his  annual  salary  should 
cease. 

No  such  election  had  been  exercised,  nor  was  it  shewn  that  the  circumstances 
of  the  firm  had  been  such  as  to  make  it  possible. 

Held , that  D.  B.  did  not  become  by  either  deed  a partner  in  the  firm. 

Action  on  two  promissory  notes  signed  William  Bell- 
house & Company,  and  on  common  counts. 

Judgment  was  entered  by  default  against  William  Bell- 
house. 

The  defendant  David  Bellhouse  pleaded  non  fecit  to  the 
notes,  and  never  indebted  to  the  common  counts. 

At  the  trial,  at  Hamilton,  before  Robinson,  C.  J.,  it  ap- 
peared that  the  two  defendants  were  brothers,  the  elder, 
David,  being  usually  resident  in  Montreal,  and  in  business 
there,  the  defendant  William  residing  in  Hamilton,  in 
Upper  Canada. 

Whether  David  was  or  was  not  a partner  with  William 
at  the  time  of  the  promissory  notes  being  made  by  the 
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latter  in  the  name  of  William  Bellhouse  & Company,  or  at 
the  time  of  contracting  the  debts  sued  for  on  the  common 
•counts,  was  the  question  to  be  tried. 

The  notes  were  both  made  on  the  loth  of  November, 
1858,  in  the  name  of  William  Bellhouse  & Company,  each 
being  for  £75,  payable  to  the  plaintiffs,  one  at  three  months 
and  the  other  at  six  months  ; and,  besides  these,  the  plain- 
tiffs claimed  a small  account  of  £11  19s.  5d. 

William  Bellhouse  was  called  by  the  plaintiffs,  and  was 
the  only  witness  examined  at  the  trial. 

He  swore  that  he  was  in  business  in  Hamilton  as  a mer- 
chant since  1851,  and  before  that  time,  until  lately:  that 
the  firm  at  first  was  Yennor,  Bellhouse  & Company,  which 
firm  included  his  brother  David  Bellhouse,  the  defendant, 
but  did  not  include  the  witness  : that  in  1849  that  firm  was 
dissolved,  and  a co-partnership  was  formed  of  Atkinson  & 
Company,  which  did  not  include  either  the  witness  or  the 
defendant  David:  that  Atkinson  died,  and  the  witness 
bought  his  late  interest  in  the  business,  and  came  into  a 
new  firm  in  1851,  of  Bellhouse,  Ireland  & Company,  which 
consisted  only  of  the  witness  and  Ireland,  and  did  not  in- 
clude David  Bellhouse  : that  in  1854  Ireland  and  the  wit- 
ness dissolved  partnership,  and  the  witness  advertised  that 
he  would  carry  on  the  business  alone  under  the  firm  of 
Bellhouse  & Company  : that  he  did  continue  in  business  on 
that  footing,  and  under  that  name,  until  he  suspended  busi- 
ness in  March  last,  and  that  such  was  the  state  of  things 
when  these  notes  were  made  in  the  name  of  William  Bell- 
house & Company. 

He  swore  most  positively  that  David  was  not  then  and 
never  was  a partner  with  him : that  he,  David,  resided 
always  in  Montreal,  and  the  whole  business  of  the  firms  he 
spoke  of  had  been  carried  on  in  Hamilton  : that  David 
came  up  a few  times  only,  and  for  two  years  not  at  all,  and 
never  more  than  once  or  twice  a year,  when  he  might  have 
looked  at  the  books,  though  the  witness  never  saw  him  do 
so  : that  regular  balance  sheets  were  sent  to  David  from 
time  to  time,  to  shew  the  condition  of  the  affairs  of  the  firm : 
that  David  supplied  the  firm  at  Hamilton  with  goods : that 
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the  firm  of  witness  and  Ireland  up  to  1854,  and  the  witness 
afterwards,  remitted  to  him  sums  of  money  on  account,  and 
David  Bellhouse  drew  on  him  for  other  sums,  and  sometimes 
the  witness  being  pushed  for  money  drew  upon  David  Bell- 
house  : that  David  had  recovered  a judgment  against  him 
for  the  amount  due,  under  which  the  witness’  stock-in-trade 
was  sold,  and  David  bought  the  goods  in  : that  witness’ 
creditors  consented  to  accept  a composition  of  6s.  3d.  in  the 
£,  which  David  agreed  to  pay : that  such  as  would  accept 
it  received  it  from  David  and  discharged  the  witness,  and 
others  who  would  not  accept  it  were  unpaid.  He  declared 
that  David  never  exercised  any  control  over  the  business  of 
the  firm. 

This  was  the  substance  of  the  evidence  of  William  Bell- 
house  in  regard  to  the  footing  on  which  he  had  been  in 
business ; and  he  produced  besides  a deed,  which  was  exe- 
cuted on  the  10th  of  January,  1 852,  by  himself,  Ireland,, 
and  David  Bellhouse,  upon  which,  as  well  as  upon  another 
deed  hereafter  mentioned,  the  plaintiffs  relied  for  making 
David  Bellhouse  liable  as  a partner. 

William  Bellhouse  swore  that  from  the  date  of  that  deed 
the  business  at  Hamilton  was  carried  on  according  to  the 
provisions  of  the  deed,  and  no  other,  with  no  change,  ex- 
cept that  in  1854  Ireland  retired,  and  the  business  was 
carried  on  bv  the  witness  alone  until  it  ceased  in  March, 
1859. 

Another  deed  was  put  in,  also  dated  the  10th  of  January, 
1852,  and  executed  by  David  Bellhouse,  William  Bellhouse, 
and  Henry  W.  Ireland,  together  with  a deed  of  co-partner- 
ship between  William  Bellhouse  and  Henry  W.  Ireland, 
dated  the  10th  of  March,  1851,  and  referred  to  in  both  the- 
other  deeds. 

It  did  not  appear  to  the  learned  Chief  J ustice  at  the  trial 
that  the  deed  first  executed  of  the  two  which  bore  date  on 
the  10th  of  January,  1852,  (and  which  was  referred  to  in 
the  other,)  had  the  effect  of  constituting  David  Bellhouse  a 
partner  of  the  Hamilton  firm  of  Bellhouse,  Ireland  & Com- 
pany, for  that  it  appeared  to  be  merely  an  agreement  by 
which  David  Bellhouse,  who  had  made  large  advances  to 


DARLING  ET  AL.  V.  BELLHOUSE  ET  AL. 


271 


the  Hamilton  firm,  agreed  to  accept  payment  at  certain 
times  and  in  a certain  manner  of  the  debt  of  £14,000  and 
upwards,  which  at  that  time  was  due  to  him  by  the  Hamil- 
ton firm. 

Provision  was  made  in  that  deed  that  £6,000  of  that  debt 
should  be  paid  by  certain  instalments,  and  as  to  the  residue, 
£8,000  and  upwards,  it  was  agreed  in  substance  that  it 
should  be  paid  as  follows  : that  after  a day  named  the  firm 
should  commence  to  pay  off  this  debt  out  of  the  profits  of 
the  business  which  should  be  realised  after  William  Bell- 
house  and  Ireland  had  each  taken  out  of  the  proceeds  of 
the  business  £300  a year  for  his  current  expenses.  The  first 
payment  to  him  of  the  surplus  profits,  after  such  deduc- 
tions, was  to  be  made  on  the  1st  of  May,  1 855,  and  was  to 
include  the  surplus  profits  of  the  year  preceding.  Particu- 
lar stipulations  were  inserted  for  furnishing  David  Bell- 
house  constantly  with  balance  sheets  relating  to  the  busi- 
ness done  by  the  firm  and  the  state  of  its  affairs,  and  he  was 
to  have  free  access  at  all  times  to  the  books  and  accounts. 

David  Bellhouse  reserved  to  himself  by  this  deed  full 
power  to  enlarge  the  times  for  payment  of  any  portion  of 
the  debt  of  £14,000,  but  it  was  still  to  be  at  his  option, 
upon  default  of  making  any  payment,  either  of  the  £6,000, 
on  the  days  named,  or  of  the  residue  out  of  the  profits  of 
the  business,  to  enforce  payment  at  once  of  the  whole  that 
should  be  due  to  him  from  the  firm. 

The  other  deed  executed  on  the  same  day  by  the  same 
three  parties,  William  Bellhouse,  Henry  W.  Ireland,  and 
David  Bellhouse,  was  of  a more  special  character.  Among 
other  things,  it  contained  a covenant  by  David  Bellhouse, 
that  in  consideration  of  the  £500  to  be  paid  to  him  annu- 
ally in  lieu  of  commission,  and  so  long  as  any  portion  of 
his  debt  of  £14,454  4s.  Id.  sterling  remained  unpaid  to 
him,  he  would  faithfully  act  as  agent  of  the  firm,  and  in 
the  purchase  and  shipment  of  goods,  and  other  negotia- 
tions and  transactions  on  their  behalf,  and  on  their  account, 
“ and  generally  that  he,  the  said  David  Bellhouse,  shall  and 
will  use  his  best  exertions,  and  give  his  best  assistance,  in 
furtherance  and  for  the  promotion  of  the  interest,  benefit, 
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and  advantage  of  the  said  co-partnership  firm.”  The  said 
William  Bellhouse  and  Henry  W.  Ireland  covenanted  to 
pay  him  the  said  annual  sum  of  £500  by  quarterly  pay- 
ments on  the  days  named,  so  long  as  his  agency  and 
services  should  continue,  and  then  followed  these  pro- 
visions - 

“ And  the  said  parties  to  these  presents  do  mutually  cov- 
enant and  agree  with  each  other,  that  it  being  the  intention 
of  the  parties  to  this  agreement,  at  the  time  of  the  execu- 
tion thereof,  that  the  said  agency,  and  the  compensation 
therefor  hereby  agreed  to  be  paid,  shall  cease  and  determine 
so  soon  as  the  accumulation  of  capital  stock  of  the  said 
William  Bellhouse,  and  of  the  said  Henry  William  Ireland, 
respectively  in  the  said  joint  concern,  business,  and  copart- 
nership of  Bellhouse,  Ireland  and  Company,  as  exhibited  by 
their  annual  general  account  and  balance-sheet  to  be  taken 
on  the  first  day  of  May  in  any  one  year  during  the  subsist- 
ence of  the  said  co-partnership  firm,  under  their  existing  arti- 
cles of  co-partnership,  and  under  the  said  articles  of  agree- 
ment executed  of  even  date  with  these  presents,  and  here- 
inbefore in  that  behalf  referred  to,  shall  respectively  equal 
in  amount  the  full  sum  of  principal  and  interest  moneys 
then  and  at  the  same  time  due  and  owing  by  the  said  firm 
to  the  said  David  Bellhouse  on  account  of  the  said  indebt- 
ness  of  £14,154  4s.  Id.,  sterling  money  as  aforesaid,  so  that 
by  a transference  of  his  interests  and  claims  on  account  of 
the  said  debt  to  the  said  firm  of  “ Bellhouse,  Ireland  and 
Company,”  the  said  David  Bellhouse  would  have  an  equal 
.third  share  with  the  said  William  Bellhouse,  and  with  the 
said  Henry  William  Ireland,  in  the  capital  stock  of  the  said 
co-partnership  concern  of  “ Bellhouse,  Ireland  and  Company,” 
then  the  said  David  Bellhouse  shall  be  entitled  to  demand 
from  the  said  William  Bellhouse  and  Henry  William  Ireland 
respectively,  and  from  the  said  co-partnership  of  “ Bellhouse, 
Ireland  and  Company,”  either  that  he  shall  be  admitted  into 
the  said  co-partnership  firm,  as  one  of  the  partners  thereof, 
with  all  the  privileges,  advantages,  and  profits,  and  under 
all  the  covenants  and  provisions  mentioned  and  contained 
in  the  said  articles  of  co-partnership,  between  the  said  Wil- 
liam Bellhouse  and  Henry  William  Ireland,  hereinbefore 
referred  to,  or  under  such  further  agreement  for  co-partner- 
ship between  the  parties  hereto  as  they  shall  hereafter,  and 
upon  the  occurrence  of  such  event  and  demand,  execute  for 
that  purpose;  or  that  he,  the  said  David  Bellhouse,  shall  be 
entitled  to  demand  a bonus  by  way  of  and  in  name  of  com- 
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pensation  for  his  right  to  claim  an  interest  and  share  in  the 
said  co-partnership  concern  of  “Bellhouse,  Ireland  and  Com- 
pany,” and  in  discharge  of  such  portion  of  the  said  debt  so 
due  and  owing  to  him  as  aforesaid,  as  shall  then  remain  rest- 
ing owing  to  him,  the  said  David  Bellhouse,  by  the  said  firm  of 
“Bellhouse,  Ireland  and  Company,”  at  the  time  of  such  de- 
mand, and  of  the  equality  in  shares  and  interests  of  the  said 
Wm.  Bellhouse  and  Henry  W.  Ireland  and  David  Bellhouse 
respectively:  the  amount  of  such  bonus  and  of  such  demand, 
and  the  times  and  manner  and  conditions  of  payment  thereof, 
to  be  arranged  and  settled  by  arbitrators  to  be  mutually 
chosen  and  appointed  by  the  parties  hereto  respectively,  in 
manner  as  hereinafter  provided  for  and  declared  ; it  being 
expressly  understood  and  agreed  by  and  between  the  parties 
hereto  respectively,  that  in  the  event  of  the  said  David  Bell- 
house making  such  alternative  demand  as  is  hereinbefore 
mentioned  and  provided  for,  and  on  the  same  being  acceded 
to  and  performed  by  the  said  William  Bellhouse,  and  Henry 
William  Ireland,  on  the  terms  and  in  the  manner  herein- 
before provided  for,  the  said  agency  of  the  said  David  Bell- 
house, and  the  said  annual  salary  and  compensation  payable 
therefor  by  the  said  William  Bellhouse  and  Henry  William 
Ireland,  shall  cease  and  determine,  and  the  rights  and  in- 
terests of  the  said  parties  respectively  under  the  said  articles 
of  agreement  executed  of  even  date  with  these  presents,  and 
under  this  agreement,  shall  stand  and  may  be  enforced 
under  the  award  of  the  said  arbitrators  to  be  appointed  as 
hereinafter  mentioned  and  provided  for. 

A.nd  the  parties  to  this  agreement  further  mutually  cove- 
nant and  agree  with  each  other,  that  when  the  accumulations 
of  capital  stock  of  the  said  William  Bellhouse  and  of  the 
said  Henry  William  Ireland,  respectively,  in  the  said  co-part- 
nership firm  of  “ Bellhouse,  Ireland  and  Company,”  as  ex- 
hibited by  the  said  annual  general  account  and  balance 
sheet  to  be  taken  on  the  first  day  of  May  in  each  and  every 
year  during  the  existence  of  the  said  co-partnership  firm  as 
hereinbefore  mentioned,  shall  have  increased  to  such  an 
extent  as  shall  make  the  contributions  of  the  said  William 
Bellhouse  and  of  the  said  Henry  William  Ireland  respec- 
tively equal  in  amount  to  the  indebtedness  of  the  said  firm  to 
the  said  David  Bellhouse  for  principal  and  interest  moneys 
aforesaid  at  the  time  of  such  general  account  and  balance 
sheet  being  taken  and  settled  as  aforesaid,  and  the  said  part- 
ners of  the  said  co-partnership  firm  neither  desiring  that  the 
agency  of  the  said  David  Bellhouse  on  account  of  the  said 
firm  should  continue,  nor  that  the  said  David  Bellhouse 
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should  be  assumed  as  a partner  in  the  said  co-partnership 
firm  of  “ Bellhouse,  Ireland  and  Company,”  then  the  said 
William  Bellhouse  and  Henry  W.  Ireland,  and  the  said  co- 
partnership firm,  shall  be  bound,  and  they  hereby  covenant, 
promise  and  agree,  to  and  with  the  said  David  Bellhouse  to 
pay  to  him,  the  said  David  Bellhouse,  his  executors,  and  ad- 
ministrators, the  whole  amount  of  the  principal  moneys  and 
interest  then  and  at  the  time  of  taking  such  general  account 
and  balance-sheet  due  and  owing  to  him,  the  said  David 
Bellhouse,  on  account  of  their  said  indebtedness  to  him,  and 
further  to  pay  to  him,  the  said  David  Bellhouse,  his  executors 
and  administrators,  such  au  amount  by  way  of  compensa- 
tion and  bonus,  in  lieu  of  his  right  to  claim  an  interest  and 
share  in  the  said  co-partnership  firm,  as  the  said  arbitrators 
hereinbefore  referred  to,  and  for  whose  appointment  pro- 
vision is  hereinafter  made,  shall  hereafter  settle  and  deter- 
mine, the  amount  of  such  indebtedness,  and  of  such  com- 
pensation or  bonus,  to  be  paid  in  such  manner  and  form, 
and  at  such  times,  as  the  said  arbitrators  shall  award,  by  a 
proper  writing  under  their  hands  for  that  purpose.” 

Then  followed  the  provision  for  arbitration,  incase  of  dis- 
pute, with  which  the  deed  concluded. 

The  jury  gave  a verdict  for  the  plaintiff  for  £166  8s.  8d., 
and  leave  was  reserved  to  the  defendant  David  to  move  for 
a nonsuit,  if  on  the  evidence  he  could  not  be  held  to  have 
been  a partner. 

Craigie  obtained  a rule  nisi  according  to  the  leave  re- 
served. 

R.  Martin  shewed  cause,  and  cited  Beckham  v.  Drake,  9 
M.  & W.  79  ; Chitty’s  Precedents  217 ; Chy.  Pig.  I.  299  ; 
Pegg  v.  Stead,  9 C.  & P.  636  ; Shillcock  v.  Passman,  7 C.  & 
P.  289  ; Gwynne  v.  Sharpe,  1 Car.  & Marsh.  532  ; Chal- 
mers v.  Shackell,  6 C.  & P.  475  ; Fradley  v.  Fradley,  8 C.  & 
P.  572;  Jordan  v.  Smith,  17  U.  C.  It.  590;  Peacock  v. 
Peacock,  2 Camp.  45  ; Hickman  v.  Cox,  18  C.  B.  617  ; S. 
C.  27  L.  J.  C.  B.  129  ; Janes  v.  Whitbread,  11  C.  B.  406  ; 
Barry  v.  Nesham,  8 C.  B.  641,  647,  657 ; Grace  v.  Smith, 
2 W.  Bl.  999  ; Coope  v.  Eyre,  1 H.  Bl.  43 ; Langdale,  Ex 
parte , 18  Yes.  301 ; S.  C.  2 Rose  144 ; Hamper,  Ex  parte , 
17  Yes.  404,  412  ; Watson,  Ex  parte , 19  Yes.  461 ; Bond  v. 
Pittard,  3 M.  & W.  360  ; Peel  v.  Thomas,  15  C.  B.  719  ; 
Owen  v.  Body,  5 A.  & E.  31,  S.  C.  6 N.  & M.  448. 
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McLennan  supported  the  rule,  citing  Hallifax  v.  Lyle,  3 
Ex.  446  ; Jones  v.  Corbett,  2 Q.  B.  828;  Gourlay  v.  Gunn, 
5 U.  C.  R.,  566  : Heyhoe  v.  Burge,  9 C.  B,  431 ; Pott  v. 
Eyton,  3 C.  B.,  32  ; Story  on  Partnership,  Sec.  66  ; Sm. 
Merc.  L.,  22,  23. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  first  deed,  which  contains  the  provisions  for  the 
payment  of  the  debt,  or  a large  portion  of  it,  out  of  the 
profits  of  the  firm,  we  apprehend  that  deed  of  itself  did  not 
constitute  David  Bellhouse  a partner  in  the  Hamilton  firm, 
and  that  there  was  nothing  in  the  viva  voce  evidence  which 
added  to  it  would  authorise  us  to  infer  partnership,  though 
we  might  have  strong  impressions  that  there  were  other 
things  understood,  which  if  disclosed  would  shew  him  to 
have  been  a partner. 

David  Bellhouse,  being  a brother  of  William  Bellhouse, 
and  having  been  long  transacting  business  with  him  upon 
some  footing,  might  very  possibly  be  willing  to  shew  him 
so  much  consideration  as  to  wait  for  a large  portion  of  his 
debt  until  the  profits  of  the  firm  might  afford  the  means  of 
paying  it,  and  if  by  that  deed  he  had  in  so  many  words 
agreed  to  take  his  chance  of  ever  being  paid  the  last  £8000 
of  the  sum  out  of  the  profits  of  the  Hamilton  business,  we 
do  not  consider  that  such  an  agreement  could  make  him  a 
partner,  or  fix  him  with  the  liability  of  a partner  as  regarded 
third  parties,  for  by  this  deed  he  was  not  to  receive  the  pro- 
fits as  profits,  but  merely  consented  to  look  to  them  as  a fund 
for  payment  of  his  debt,  leaving  their  stock  untouched. 

It  must  all  therefore  turn,  we  think,  upon  the  effect  of  the 
other  deed  of  the  10th  of  January,  1852,  between  the  same 
parties.  Then  did  that  deed  make  David  Bellhouse  a part- 
ner in  the  firm  at  Hamilton  ? We  have  only  to  look  at  the 
deed  itself,  we  think,  for  determining  that.  If  they  were 
partners  in  consequence  of  that  deed,  it  would  seem  that  it 
must  be  because  it  was  the  inherent  effect  of  the  deed,  for 
nothing  is  shewn  to  have  taken  place  afterwards  that  could 
have  given  it  a new  operation.  According  to  W illiam  Bell- 
house’s  account  of  the  matter,  and  there  is  no  evidence  to 
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the  contrary,  he  and  Ireland  continued  in  partnership  till 
1854,  when  Ireland  left  the  firm,  and  then  he,  William  Bell- 
house,  continued  in  business -alone  under  the  name  of  Bell- 
house  & Company,  till  he  suspended  business  in  March 
1859.  The  notes  sued  on  were  made  in  November,  1858- 
The  firm,  as  he  represented,  was  any  thing  but  prosperous, 
and  it  does  not  appear  that  the  option  of  becoming  a part- 
ner was  at  any  time  exercised  by  David  Bellhouse,  or  that 
the  circumstances  were  such  as  admitted  of  such  an  option 
being  made  according  to  the  terms  of  the  agreement.  The 
question  then  is,  whether  it  can  be  properly  determined  that 
the  terms  of  the  agreement  referred  to, — we  mean  the  second 
agreement,  executed  on  the  10th  of  January,  1852, — made 
David  Bellhouse  a partner  with  his  brother  and  Ireland,  by 
the  fact  alone  of  his  having  executed  that  deed. 

Of  course  it  could  not,  if  the  only  effect  was  to  give  to 
him  an  opportunity  of  becoming  at  a future  period,  if  he 
pleased,  a sharer  with  them  of  the  profits  and  losses  of  the 
trade  io  be  carried  on  after  he  declared  his  wish  to  be  ac- 
cepted as  a partner. 

* Then  does  the  deed  do  more  ? It  is  very  possible  that 
the  parties  understood  among  themselves  that  it  should  have 
an  effect  which  is  not  apparent  on  the  face  of  it,  but  we  can- 
not act  upon  a mere  surmise  of  that  kind  ; and  having  atten- 
tively considered  the  deed,  we  are  surprised  to  find  it  so 
entirely  wanting  as  wre  think  it  is  in  any  thing  that  can  be 
reasonably  construed  into  a stipulation  that  David  Bellhouse 
may  have  an  option  to  share  in  antecedent  profits,  whenever 
and  if  ever  the  time  should  arrive  when  according  to  the 
terms  of  the  deed  he  would  be  at  liberty  to  enter  into  the 
co-partnership.  We  see  nothing  retrospective  in  the  deed  in 
that  respect, — nothing  that  would  reach  back,  as  we  ex- 
pected to  find  it  would, from  the  arguments  that  were  founded 
on  that  deed.  In  truth  no  such  partnership  was  ever  formed, 
according  to  the  only  evidence  which  we  have  ; but  if  the 
deed  had  been  so  framed  that  it  could  be  said  to  reserve  to 
David  Bellhouse  the  profits,  at  his  election,  that  had  been 
made  in  the  business  since  the  10th  of  January,  1852,  and 
which  in  the  meantime  were  to  be  kept  in  reserve,  the  case 
would  then  have  been  a very  different  one  to  deal  with. 
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Whatever  may  have  been  the  private  understanding 
between  the  two  brothers,  if  there  was  any,  this  latter  deed, 
of  the  10th  of  January,  1852,  supplies  no  proof,  in  our  opi- 
nion, of  David  Bellhouse  being  a partner  at  the  time  of  these 
notes  being  made,  or  indeed  at  any  time ; and  if  there  is 
any  room  for  contending  that  there  was  in  fact  a partner- 
ship, it  is  only  under  the  first  deed,  as  it  appears  to  us,  that 
there  could  be  any  hope  of  making  out  that  point. 

There  are  dicta  of  some  of  the  judges  in  the  cases  cited 
by  Mr.  Martin,  that  seem  to  support  what  he  contended  for, 
but  they  do  not  go  the  length  of  the  present  case,  and  the 
current  of  authority,  as  well  as  the  reason  of  the  thing,  is 
the  other  way. 

The  case  of  Grace  v.  Smith,  (2  W.  Bl.  998,)  seems  to  us  to 
put  the  question  on  the  true  ground:  that  is,  whether  the 
party  has  agreed  to  share  the  profits  of  the  trade,  or  whether 
he  has  only  relied  on  those  profits  as  a fund  for  payment : 
“a  distinction  not  more  nice,”  Lord  Chief  Justice  De  Grey 
said,  “ than  usually  occurs  in  questions  of  trade  or  usury.” 

It  must  be  considered  that  before  David  Bellhouse  agreed 
to  receive  his  debt  by  annual  payments  out  of  the  profits  of 
the  business  to  be  carried  on  by  the  Hamilton  firm,  he  had  it 
in  his  option,  if  he  pleased,  to  enforce  his  claim  at  any 
time  by  taking  the  stock  in  trade  in  execution,  which  the 
other  persons  dealing  with  the  firm  might  continue  to  furnish, 
or  had  furnished  ; and  that  when  he  agreed  to  look  only  to 
the  profits,  he  consented  in  effect  to  let  the  creditors  who  had 
furnished  goods  be  paid  first,  since  there  could  be  no  profits 
till  the  stock  was  paid  for  : yet  there  is  force  in  the  obser- 
vation of  Crompton , J.,  in  Hickman  v.  Cox,  (3  C.  B.  N.  S. 
536,)  “ The  next  time  a balance  is  struck  there  may  be  a 
loss,”  which  the  general  creditors  of  the  firm  would  not  find 
compensated  if  there  is  a specific  lien  upon  the  profits  of 
more  favourable  years. 

According  to  the  best  judgment  we  can  form,  however, 
we  think  we  cannot  hold  David  Bellhouse  to  be  liable  as  a 
partner,  and  the  rule  must  therefore  be  made  absolute  for 
a nonsuit. 
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The  Corporation  of  the  Village  of  Ingersoll  v. 
Chadwick. 

Action  against  treasurer  for  money  not  paid  over — Evidence  of  order  to  pay  out 
moneys — Verbal  order — Estoppel. 

In  an  action  by  a municipal  corporation  against  their  treasurer  on  his  bond, 
charging  him  with  not  having  paid  over  moneys  received,  it  appeared  that 
the  Corporation  had  a contract  with  one  E.  to  build  bridges  for  them  : 
E.  wanting  money  got  the  reeve  to  endorse  his  note  for  $6oo,  which 
was  discounted  by  defendant  at  the  Niagara  District  Bank  of  which  he 
was  agent,  as  well  as  treasurer  of  the  municipality.  A few  days  after 
another  note  for  $400  made  by  E.  and  endorsed  by  other  persons,  one 
a member  of  the  Corporation,  was  discounted  at  the  same  bank.  When 
these  notes  were  about  to  fall  due  a meeting  of  the  council  took  place,  at 
which  defendant  was  present,  and  the  reeve  swore  that  it  was  then  under- 
stood that  the  council  should  assume  these  two  notes,  and  he  thought 
the  defendant  was  authorised  to  charge  them  both  t <3  the  Corporation  ; but 
other  councillors  examined  did  not  agree  with  the  reeve  in  their  recollec- 
tion of  what  took  place  ; and  the  only  resolution  or  minute  in  writing  was 
that  the  council  should  give  their  note  for  $700,  to  be  used  in  the  Niagara 
District  Bank  by  the  defendant.  This  note  was  accordingly  made  by  the 
reeve,  and  endorsed  by  the  other  members. 

Ueld,  ihat  under  these  facts,  the  treasurer  had  no  right  to  charge  the  council 
with  the  remaining  $300. 

In  an  account  rendered  to  the  council  by  defendant  this  $1,000  was  charged 
as  paid  to  Ellsworth,  and  it  was  asserted  that  they  had  made  subsequent 
payments  to  him,  assuming  the  account  to  be  correct.  The  facts  did  not 
shew  this  to  be  the  case,  but  Semble,  that  the  council  would  not  have  been 
bound  by  omitting  to  notice  or  object  to  this  item,  whatever  might  be  the 
effect  if  the  account  had  been  regularl.  audited. 

A treasmer  of  a municipality  should  not  be  permitted  to  act  also  as  agent 
of  a bank. 

The  first  count  of  the  declaration  was  upon  a bond,  given 
by  the  defendant  as  treasurer  of  the  Corporation,  condi- 
tioned for  the  payment  by  the  defendant  to  the  order  of  the 
reeve  of  the  municipality,  of  all  moneys  put  into  the  de- 
fendant’s hands  by  virtue  of  any  by-law,  resolution,  or 
-other  cause  or  causes  emanating  from  the  municipal  coun- 
cil ; and  the  declaration  charged  the  defendant  with  not 
paying  over  to  the  order  of  the  reeve  a large  sum  of  money 
received  by  him,  to  wit  £1,000. 

Second  count,  for  money  received  by  the  defendant  to 
the  use  of  the  plaintiffs,  and  upon  an  account  stated. 

Pleas  : — 1.  To  the  first  count,  non  est  factum. 

2.  To  the  first  count,  that  the  defendant  did  pay  over 
to  the  order  of  the  reeve  all  moneys  which  came  into  his 
hands. 

3.  That  while  the  defendant  was  such  treasurer,  and 
held  in  his  hands  said  moneys,  the  said  Corporation  became 
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and  were  indebted  to  one  William  Ellsworth  in  a large  sum 
of  money,  to  wit,  $4,317.50,  for  work  and  labour  done  by 
the  said  Ellsworth  for  the  said  Corporation,  and  thereupon, 
at  a meeting  of  the  municipal  council  of  said  Coi  poration 
duly  held,  the  reeve  of  the  said  Corporation,  in  the  presence 
and  hearing  of  the  said  council,  and  without  objection  from 
the  said  councillors  at  such  meeting,  and  with  the  verbal 
assent  of  such  councillors,  or  a majority  of  them,  gave 
the  defendant  as  such  treasurer  verbal  orders  to  pay  said 
William  Ellsworth  the  sum  of,  to  wit,  £250  on  account  of 
and  as  a part  of  said  debt : that  the  defendant  did  then 
thereupon  pay  the  said  William  Ellsworth  such  sum  of 
money  : that  afterwards  the  said  council  ordered  the  defend- 
ant as  such  treasurer  to  render  to  the  said  council  an  account 
of  moneys  received  and  paid  out  by  him  as  such  treasurer 
for  and  on  account  of  the  said  Corporation  : that  in  pursu- 
ance of  such  orders  the  defendant  did  make  and  render  to 
said  council  such  account,  and  did  therein  charge  the  said 
Corporation  with  the  said  money  so  paid  by  the  defendant 
to  the  said  William  Ellsworth  : that  such  account  being  so 
rendered  to  said  council,  and  said  council  being  aware  of  the 
same,  and  its  contents,  and  of  the  payment  of  the  said 
moneys  as  aforesaid,  did  charge  the  said  money  so  paid  by 
the  defendant  to  the  said  Ellsworth  against  him,  the  said 
William  Ellsworth,  as  a credit  to  the  said  Corporation  on 
account  of  said  debt ; and  the  said  council  afterwards,  by  a 
resolution  thereof  in  writing  duly  made,  on,  to  wit,  the  11th 
of  June,  1858,  did  direct  the  reeve  of  said  municipality  to 
pay  the  said  William  Ellsworth  the  sum  of  $112.35  on 
account  of  said  debt  so  due  to  said  William  Ellsworth  by  the 
said  Corporation,  after  charging  against  him  and  crediting 
to  the  said  Corporation  the  said  sum  so  paid  by  the  defend- 
ant as  aforesaid;  and  in  pursuance  of  such  resolution  of  said 
council  the  said  reeve,  to  wit,  John  Galliford,  Esquire,  did 
afterwards  duly  make  an  order  in  writing,  directed  to  the 
defendant  as  such  treasurer,  whereby  he  required  the  de- 
fendant to  pay  the  said  William  Ellsworth  the  said  sum  of 
$112.35  so  ordered  to  be  paid  as  last  aforesaid,  and  which 
the  defendant  did  then  accordingly  pay  to  said  William 
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Ellsworth  out  of  the  moneys  of  the  said  Corporation.  And 
the  defendant  further  says  that  the  said  sum  of  money  so  in 
the  first  count  alleged  to  have  been  paid  into  the  hands  of 
the  defendant,  and  not  paid  over  by  him  as  aforesaid,  is  the 
said  sum  of  money  so  paid  by  the  defendant  to  the  said 
William  Ellsworth  as  aforesaid,  and  not  other  or  different 
moneys  ; and  that  all  the  matters  and  things  hereinbefore 
mentioned  happened  before  the  commencement  of  this  suit, 
and  before  an  act  of  the  parliament  of  Canada  made  and 
passed  in  a certain  session  thereof  held  in  ttie  22nd  year  of 
the  reign  of  Queen  Victoria,  intituled  “ An  act  respecting 
the  municipal  institutions  of  Upper  Canada,”  had  come  into 
force. 

4.  To  the  second  count,  not  indebted. 

5.  To  the  second  count,  on  equitable  grounds,  the  same 
as  the  third  plea  to  the  first  count*  except  that  the  plea  con- 
cluded by  alleging  “that  the  said  money  so  paid  to  the  said 
William  Ellsworth  as  first  aforesaid  by  the  defendant,  is  the 
said  sum  of  money  in  the  second  count  and  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  not  other  or  dif- 
ferent money,”  and  that  the  matters  in  this  plea  mentioned 
happened,  &c.,  (as  in  the  3rd  plea.) 

6.  To  the  second  count,  payment  and  satisfaction  of 
plaintiffs’  claim. 

The  plaintiffs,  besides  taking  issue  on  all  the  pleas,  demur- 
red to  the  third  and  fifth  pleas. 

The  issues  were  tried  at  Woodstock,  before  Burns,  J.,  the 
demurrer  not  then  having  been  argued.  The  facts  proved 
were  as  follows  : — The  corporation  had  given  a contract  to 
Ellsworth  to  build  some  bridges,  and  were  indebted  to  him  on 
account  thereof,  or  rather  would  owe  him  when  the  work  should 
be  completed.  Ellsworth  wanted  the  corporation  to  advance 
him  money  in  anticipation,  but  they  refused  to  do  so.  The 
defendant,  besides  being  treasurer  of  the  corporation,  was 
agent  for  the  Niagara  District  Bank,  and  as  such  kept  an 
office  of  discount.  Ellsworth,  on  the  22nd  of  February, 
1858,  made  a note  in  favour  of  John  Galliford,  the  reeve  of 
the  municipalit}',  for  $600,  payable  in  a month,  and  endorsed 
by  Galliford.  Upon  this  note  Ellsworth  obtained  the  money 
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from  the  defendant  as  such  bank  agent.  On  the  25th  of 
February,  1858,  Ellsworth  made  another  note,  for  $400,  also 
payable  in  a month,  and  this  note  was  endorsed  by  C.  H. 
Brown  and  Thomas  Brown,  and  he  obtained  the  money  from 
the  defendant.  Thomas  Brown  was  also  a councillor,  and  a 
member  of  the  finance  committee  of  the  corporation.  As 
these  two  notes  were  about  falling  due,  in  March,  Ellsworth 
was  pressing  the  council  for  money.  The  council  met  on 
the  23rd  of  March,  1858.  Galiford,  the  reeve,  swore  that 
the  defendant  was  present,  and  also  Ellsworth,  and  he  said 
it  was  understood  that  the  council  shouid  assume  these  two 
notes,  and  that  he  considered  that  the  defendant  had  autho- 
rity to  charge  them  to  the  corporation.  He  said  he  stated 
to  the  council  that  he  was  endorser  upon  one  of  the  notes, 
and  wanted  the  council  to  do  something  about  the  matter 
to  relieve  him.  After  talking  the  matter  over,  he  said  it 
was  understood  the  council  should  assume  these  two  notes, 
though  there  was  no  resolution  in  writing  to  that  effect,  and 
no  authority  given  in  writing  to  the  defendant  to  charge 
these  notes  to  the  corporation.  The  council  resolved  to  give 
their  note  for  $700  to  be  used  in  the  Niagara  District  Bank 
by  the  defendant,  and  then  he,  the  reeve,  considered  the 
defendant  had  a right  to  charge  the  whole  $1000,  the  two 
notes,  to  the  corporation.  Two  other  members  of  the  coun- 
cil were  examined,  and  they  both  stated  that  it  was  usual 
to  have  a great  deal  of  conversation,  but  what  was  finally 
resolved  upon  was  always  reduced  to  writing  and  entered  in 
the  minute  book.  They  both  swore  that  they  did  not  un- 
derstand that  the  council  were  in  any  way  assuming  the 
amount  of  the  two  notes,  and  one  of  them  swore  that  he  did 
not  know  that  the  reeve  and  Brown  were  endorsers  on  the 
notes  until  long  afterwards.  One  of  them  stated  that  he 
recollected  that  at  the  time  the  resolution  was  come  to  about 
raising  $700  to  pay  Ellsworth,  it  was  then  spoken  of  that 
they  must  not  go  too  far,  for  fear  that  Ellsworth  would  be 
overpaid.  The  clerk  of  the  municipality  proved  that  there 
was  nothing  done  by  the  council  beyond  what  appeared  in 
the  minute  book. 

The  minute  book  shewed  that  at  the  meeting  in  question 
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all  that  was  done  in  relation  to  the  matter  were  these  two 
resolutions  : 

1.  Moved  by  Thomas  Brown,  seconded  by  H.  Crotly,  that 
William  Ellsworth  be  allowed  by  this  council  the  sum  of 
£50  as  damages  for  delay  of  payment  of  contract  on  bridge. 
— Carried. 

2.  Moved  by  Thomas  Brown,  seconded  by  H.  Crotly,  that 
a note  be  drawn  by  this  council  in  favour  of  the  Niagara 
District  Bank  for  $700,  in  payment  of  part  of  Mr.  William 
Ellsworth’s  estimate  on  Thames  street  bridge. — Carried. 

No  more  money  was  paid  to  Ellsworth  after  the  meeting 
in  March,  1858.  It  seemed  that  he,  by  the  defendant  charg- 
ing the  corporation  with  the  $1000,  had  then  been  over-paid 
$800,  but  charging  Ellsworth  with  the  $700  authorised  by 
the  foregoing  resolution,  then  the  defendant  was  deficient 
just  the  sum  of  $300  in  making  his  account  with  the  corpo- 
ration balance. 

In  accordance  with  the  resolution  of  the  23rd  of  March, 
the  reeve  made  his  promissory  note  for  $700,  and  this  was 
endorsed  by  all  the  other  members  of  the  council,  and  fur- 
nished to  the  defendant  for  discount.  This  was  two  days 
before  one  of  the  two  notes  in  question  would  fall  due,  and 
five  days  before  the  other  would  become  due. 

On  the  15th  of  April  the  council,  by  resolution,  called 
upon  the  defendant  to  furnish  them  with  a statement  of  all 
moneys  paid  to  contractors.  A statement  of  moneys  paid 
was  furnished,  and  entries  made  in  r.he  minute  book  of  the  , 
clerk  of  the  council.  That  book  was  produced  in  court,  and 
all  the  items  of  Ellsworth's  account  was  entered  in  the 
handwriting  of  the  clerk,  except  the  $1000  said  to  be  as- 
sumed, and  the  entry  with  respect  to  that  was  in  the  hand- 
writing of  some  other  person.  The  clerk  said  he  did  not 
know  whose  writing  it  was,  nor  when  nor  how  the  entry 
came  to  be  made  in  his  book. 

The  resolution  of  the  11th  of  June,  1858,  referred  to  in 
the  defendant’s  plea  was  proved,  and  it  was  this  “ Also, 
that  an  order  be  drawn  on  the  treasurer  for  the  sum  of 
$112.35,  in  favour  of  William  Ellsworth,  in  payment  of 
bridge  contract. — Carried 

The  order  was  given  for  this  amount  by  the  reeve 
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on  the  4th  of  August,  1858.  The  clerk  proved  that  that 
sum  had  been  assumed  by  the  council,  and  agreed  to  be  paid 
on  account  of  Ellsworth,  some  time  before  the  two  notes  fell 
due  to  be  paid  to  Mr.  Brown.  The  resolution  of  the  11th 
June,  and  the  order  for  payment,  were  made  afterwards  to 
carry  out  what  the  council  had  previously  agreed  to  do,  and 
the  money  wras  paid  to  Browrn  and  not  to  Ellsworth,  and 
the  order  for  it  was  to  pay  Ellsworth  or  bearer.  The  same 
thing  occurred  with  respect  to  another  payment  of  £83  3s. 
7d.,  which  the  defendant  desired  to  use  as  shewing  acquies- 
cence in  the  council  after  he  had  charged  the  $1000  to  the 
corporation.  The  order  for  this  was  drawn  on  the  9th  of 
May,  1858,  and  the  clerk  proved  that  it  had  been  assumed 
by  the  council  on  account  of  Ellsworth,  in  the  month  of 
January  previous. 

After  the  election  of  the  new  council  for  1859,  when  the 
previous  year’s  accounts  were  being  audited,  it  was  found 
the  defendant  had  no  voucher  for  the  $300.  The  reeve  said 
he  spoke  to  the  defendant  about  it,  for  they  found  it  was 
connected  with  Ellsworth’s  account.  The  defendant  told 
him  that  he  had  attended  the  meeting  of  the  23rd  of  March, 
1858,  for  the  purpose  of  getting  the  council  to  assume  the 
amount  of  the  two  notes,  but  finding  himself  cold  he  did 
not  remain  until  the  council  decided  on  the  matter,  but  went 
away,  thinking  that  all  would  be  right,  and  acting  upon 
that  charged  the  plaintiffs  in  his  accounts  with  those  notes. 

It  wras  admitted  on  the  part  of  the  defence  that  unless 
the  evidence  excused  the  defendant  from  accounting  to  the 
plaintiffs  for  that  sum  of  $300,  the  verdict  must  be  against 
him  to  that  extent. 

The  learned  judge  told  the  jury  that  in  his  opinion  the 
evidence  did  not  sustain  the  pleas  in  fact,  and  that  they 
were  not  proved.  That  the  defendant  had  not  paid  the  $300 
on  any  debt  owing  to  Ellsworth  by  the  corporation,  for  at 
that  time,  by  giving  the  note  of  the  members  of  the  corpo- 
ration for  $700  to  raise  money  for  him,  Ellsworth  was  fully 
paid  what  the  corporation  owed  him.  The  $300  was  in 
fact  paid  by  the  defendant  on  a debt  which  Ellsworth  owed 
the  bank,  and  what  the  defendant  wanted  the  corporation 
to  do  was  to  assume  the  payment  of  that  debt,  but  there 
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was  no  evidence  which  could  in  any  way  bind  the  corpora- 
tion to  pay  the  bank  debt,  nor  any  reason  why  they  should 
assume  it. 

The  jury  found  a verdict  for  the  plaintiff,  for  the  $300 
and  interest,  in  all  £82  10s. 

Beard  obtained  a rule  to  shew’  cause  why  there  should 
not  be  a new  trial  for  misdirection,  and  on  the  ground  that 
the  verdict  was  against  the  evidence,  or  the  weight  of  evi- 
dence ; or  why  the  judgment  sKould  not  be  arrested,  on  the 
ground  that  so  much  of  the  second  count  as  related  to  an 
account  stated  w^as  bad  in  substance,  and  the  damages  had 
been  assessed  generally.  He  cited,  Reuter  v.  The  Electric 
Telegraph  Co.,  6 E.  & B.  341  ; Perry  v.  Attwmod,  ib.  695  ; 
Bill  v.  Darenth  Valley  R.  W.  Co.,  1 H.  & N.  304  ; Darling- 
ton v.  Pritchard,  4 M.  & Or.  783  ; Coles  v.  The  Bank  of 
England,  10  A.  & E.  437. 

D.  G.  Miller  and  McMichael  shewed  cause,  and  cited 
Grant  on  Corporations,  546-7 ; Dance  v.  Girdler,  1 New 
Rep.  34  ; Mayor,  &c.,  of  Ludlow  v.  Charlton,  6 M.  & W.  815  ; 
Edwards  v.  The  Grand  Junction  R.  W.  Co.,  1 M.  & Cr.  650 ; 
Regina  v.  Town  Council  of  Lichfield,  4 Q.  B.  893  ; Taylor  v. 
Dulwich  Hospital,  1 P.  Wins.  655. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

When  the  bond  was  given  the  statute  16  Vic.,  ch.  182, 
was  yet  in  force,  which  required  (sec.  76)  that  the  bond 
should  be  “ conditioned  for  the  faithful  performance  of  the 
duties  of  such  treasurer.”  This  bond  was  not  taken  with  a 
condition  exactly  conforming  to  the  statute,  the  condition 
not  being  so  comprehensive  as  the  act  directed,  but  so  far 
as  any  thing  is  expressed  it  is  not  inconsistent  with  the  act. 

The  statute  at  present  in  force  (Con.  Stats.  U.  C.,  ch.  54, . 
sec.  159,)  is  more  explicit  than  the  former  act,  and  requires 
the  condition  to  be  that  if  the  treasurer  shall  faithfully  per- 
form his  duties,  and  especially  shall  duly  account  for  and 
pay  over  all  moneys  wdhch  may  come  into  his  hands,  &c. 
But  no  question  arises  upon  this  diversity,  for  it  is  clear  that 
the  bond  given  must  be  construed  with  reference  to  the  law 
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in  force  at  the  time,  and  there  is  no  room  for  doubt  that 
whatever  money  the  treasurer  received  as  treasurer  he  was 
bound  duly  to  pay  over  and  account  for. 

The  special  pleas  that  he  has  put  in  are  demurred  to,  but 
we  have  to  determine  upon  this  rule  not  their  sufficiency, 
but  whether  the  evidence  proved  them  to  be  true.  It  is 
very  clear  that  the  pleas  were  not  proved,  and  that  the 
defendant  had  no  warrant  for  saying  that  he  had  even  the 
implied  order  of  the  municipal  council  to  pay  to  Ellsworth 
the  $300  which  is  in  dispute : that  is,  the  excess  of  $1,000, 
which  he  did  pay  to  him,  above  the  $700  which  he  had  the 
sanction  of  the  council  for  paying.  It  is  evident  that  the 
defendant  acting,  which  it  is  to  be  regretted  that  any  trea- 
surer should  be  permitted  to  do,  in  the  double  capacity  of 
treasurer  for  the  municipality  and  agent  of  a bank,  went 
beyond  his  authority  in  the  former  capacity,  in  order  to 
sustain  and  make  sure  what  he  had  done  as  bank  agent,  at 
the  instance,  perhaps,  or  at  least  with  the  privity,  of  the 
reeve,  but  not  with  the  knowledge  or  assent  of  the  council 
as  a body,  and  the  treasurer  must  have  known  that  he  can- 
not lawfully  pay  out  moneys  unless  in  obedience  to  some 
act  of  parliament,  or  by  proper  authority  of  the  council.  If 
a treasurer  chooses  to  act  upon  the  construction  which  he 
puts  upon,  or  the  inferences  which  he  draws  from,  mere  con- 
versations among  the  members  of  the  council  which  may 
take  place  in  his  presence,  he  does  so  at  his  own  risk,  and 
he  should  be  aware  that  no  loose  conversations  of  any  one 
or  more  of  the  members  can  form  a voucher  that  will  acquit 
him  for  paying  out  public  money. 

There  is  something  strange  in  the  evidence  of  an  entry 
in  the  minute  book  of  their  proceedings  being  in  a different 
hand-writing  from  the  rest  of  the  minute,  not  made  by  the 
clerk,  nor  by  any  one  who  had  his  authority  for  making  it. 

The  pleas  were  certainly  not  proved,  and  the  verdict  for  the 
plaintiffs  must  stand,  for  it  appears  from  the  evidence,  when 
the  facts  are  attended  to,  that  the  payment  of  $112.35 
authorised  by  the  council  to  be  made  to  Ellsworth,  cannot 
be  held  to  have  been  a recognition  and  sanction  by  them  of 
the  charge  in  the  treasurer’s  accounts  against  the  corpora- 
tion of  $1,000  as  if  paid  to  Ellsworth  under  their  authority. 
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And  if  there  had  been  no  peculiar  circumstances,  such  as 
we  allude  to,  we  should  still  hesitate  to  hold  the  council 
bound  by  their  omission  to  object  to  or  to  notice  any  item’ 
which  might  be  inserted  by  the  treasurer  in  a long  account 
placed  before  them,  whatever  might  be  the  effect  of  the 
account  having  undergone  a regular  audit. 

Rule  discharged. 


The  same  case. 

Payments  by  treasure r on  verbal  order — Action  by  council  of  succeeding  year — 
Estoppel — Heading — Equitable  deft  nee. 

The  first  count  was  upon  the  bond  given  by  the  treasurer,  alleging  moneys 
received  and  not  paid  over,  the  second  count  lor  money  had  and  received. 
Defendant  pleaded,  on  equitable  grounds,  to  the  first  count,  that  while 
he  was  treasurer  the  corporation  owed  one  E.  a large  sum  of  money,  and 
thereupon,  at  a meeting  of  the  council  duly  held,  the  reeve,  in  the  pre- 
sence and  hearing  of  the  council,  and  without  objection,  and  with  the  verbal 
assent  of  the  councillors,  or  a majority  of  them,  gave  the  defendant,  as 
treasurer,  verbal  orders  to  pay  E.  ^250  on  account  of  said  debt,  which 
defendant  thereupon  paid  : that  afterwards  the  council  ordered  defend- 
ant to  render  them  an  account  of  moneys  paid^and  received  by  him  for 
the  Corporation,  which  he  did,  charging  the  Corporation  in  it  with  the 
money  so  paid  to  E.  : that  said  council  being  aware  of  such  account  and 
of  said  payment,  charged  the  said  sum  against  E. , and  afterwards  by 
resolution  directed  the  reeve  to  pay  E.  $112.35  on  account  of  their  debt 
due  to  him,  after  crediting  themselves  with  such  payment  ; and  the  reeve 
thereupon  required  defendant  in  writing  to  pay  said  $112.35,  which  de- 
fendant accordingly  paid  ; and  defendant  alleged  that  the  monty  claimed 
in  said  count  as  received  by  him  and  not  paid  over  was  the  sum  so  paid  by 
him  to  the  said  E.  as  aforesaid. 

To  the  second  count  the  same  facts  were  pleaded,  but  the  allegation  at  he 
end  of  this  plea  was,  that  the  money  so  paid  to  E.  as  first  aforesaid  was 
the  money  in  the  count  and  in  the  iutroductojy  part  of  this  plea  men- 
tioned. 

Held , on  demurrer,  first  plea  good,  being  an  averment  that  the  money  sued 
for  was  the  $112.35  Pa*d  by  the  defendant  on  the  resolution.  Second  plea 
bad,  for  the  money  there  alleged  to  be  sued  for  was  the  $1,000,  for  the 
payment  of  which  no  sufficient  authority  was  shewn. 

Qucere,  this  action  being  by  the  council  of  the  year  after  that  in  which  the 
payment  pleaded  was  made,  whether  the  facts  would  have  afforded  any 
defence  against  the  council  who  thus  sanctioned  the  payment. 

The  plaintiffs,  besides  taking  issue,  demurred  to  the  third 
and  fifth  pleas,  assigning  as  grounds  of  demurrer  “ that 
there  is  nothing  in  said  pleas  to  shew  that  the  plaintiffs  are 
legally  or  equitably  bound  to  carry  out  the  arrangement 
made  by  said  reeve,  or  that  said  reeve  and  council  had  the 
legal  right  to  order  the  money  to  be  paid  as  therein  alleged, or 
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that  the  said  defendant  had  the  right  to  pay  the  said  moneys 
as  alleged.”  The  pleas  are  set  out,  ante  page  278-280. 

• The  demurrer  and  rule  nisi  were  argued  together. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  defendant  having  failed  to  prove  the  truth  of  the 
pleas  which  have  been  demurred  to,  our  judgment  on  the 
demurrer  is  of  no  further  consequence  than  as  regards  the 
costs. 

The  third  plea,  demurred  to,  in  effect  and  by  reasonable 
intendment  avers  that  the  money  which  the  defendant  is 
charged  in  the  first  count  with  not  having  duly  paid  over, 
is  the  $112.35  which  is  alleged  in  the  plea  to  have  been 
paid  to  Ellsworth  in  obedience  to  a resolution  of  the  coun- 
cil. We  think  that  plea  is  sufficient. 

In  the  fifth  plea  the  defendant  avers  that  the  money 
which  he  is  now  sued  for  in  the  second  count  as  not  having 
duly  paid  over,  is  the  sum  of  $1,000  which  he  paid  to  Ells- 
worth in  the  manner  and  upon  the  authority  set  out  in  the 
fifth  plea  : that  is,  upon  the  verbal  order  of  the  reeve,  given 
in  the  hearing  and  with  the  assent  of  the  council. 

The  count  to  which  this  plea  is  an  answer  is  the  common 
count  for  money  had  and  received,  and  taking,  as  we  must 
upon  demurrer,  the  facts  stated  in  the  plea  to  be  true,  we 
think  the  same  council — that  is,  the  council  of  the  same 
year — could  not  recover  probably  on  that  count  from  the 
treasurer  a sum  which  they  admit  him  to  have  paid  by  their 
sanction  and  authority,  though  not  given  with  proper  form, 
and  which  moreover  they  admit  that  they  took  credit  for 
to  the  council  upon  their  contract  made  with  Ellsworth,  as 
a payment  made  to  him. 

According  to  the  statement  in  this  plea  these  transactions 
took  place  in  1858,  and  this  action  is  brought  in  1859,  and 
so  must  have  been  brought  by  another  municipal  council — - 
that  is,  composed  of  other  members — who  would  not,  we 
think,  be  estopped  by  any  act  in  pais  of  a former  council, 
if  indeed  any  estoppel  of  the  kind  could  be  set  up  against 
an  act  of  parliament,  and  we  take  it  that  under  the  statute 
then  in  force  no  money  could  be  paid  out  so  as  to  acquit  the 
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treasurer,  (unless,  perhaps,  trifling  payments  to  meet  con- 
tingencies constantly  occurring,)  except  upon  the  collective 
resolution  of  the  council.  In  our  opinion  this  plea  is  not 
sufficient,  for  if  it  is  no  answer  to  an  action  by  the  corpora- 
tion that  a municipal  council  of  a former  year,  or  the  reeve 
of  that  council,  verbally  ordered  the  moneys  claimed  to  be 
paid  out,  neither  can  it  constitute  an  equitable  defence 
against  parties  who  did  not  concur  in  the  irregularity. 

Judgment  for  defendant  on  demurrer 
to  third  plea,  and  for  plaintiffs  on 
demurrer  to  fourth  plea. 


Shaw  and  Neal  and  The  Corporation  of  the  Township 
of  Manvers. 

School  sections — Alteration — Notice — By-laws. 

On  the  19th  of  December,  1857,  a township  council  passed  a by-law  creating 
a new  school  section,  called  No.  9,  out  of  sections  13  and  8,  and  defining 
what  should  thereafter  constitute  section  13.  Notice  was  given  of  the  in- 
tention to  pass  this  by-law,  but  it  was  not  done  at  the  request  of  the  free- 
holders and  householders  expressed  at  a public  meeting  ; on  the  contrary, 
the  change  made  appeared  to  be  opposed  to  the  wishes  of  the  majority  of 
the  inhabitants.  On  the  8th  of  May,  1858,  a by-law  repealing  it  was 
passed,  of  which  no  notice  had  been  given  to  the  pai'ties  interested,  thus 
restoring  the  sections  to  their  former  position,  and  on  the  10th  of  September, 
1859,  another  by-law  was  passed  assessing  the  section  13  as  it  originally 
stood,  for  the  expenses  of  building  a school  house,  &c. 

Held , that  the  by-law  of  May,  1858,  must  be  quashed,  for  the  previous  by- 
law was  legal,  and  a by-law  repealing  it,  which  would  in  effect  make  an 
alteration  of  school  sections,  could  not  be  passed  without  notice  to  those 
interested  ; and  the  by-law  levying  a rate  on  section  13  as  it  stood  before 
1857  must  n cessarily  be  quashed  also,  for  that  would  include  part  of  what 
was  section  9. 

Hodgins  obtained  a rule  nisi  to  quash  two  by-laws,  under 
the  following  circumstances  : 

On  the  19th  of  December, -1857,  the  'township  council 
passed  a by-law  altering  some  of  the  school  sections  of  the 
township.  The  first  clause  created  a new  school  section  to 
be  carved  out  of  sections  numbers  13  and  8,  and  the  new 
section  was  called  section  number  9,  and  it  was  defined  by 
boundaries. 

The  second  clause  defined  the  portion  of  the  township 
which  should  thereafter  compose  section  number  13. 

When  this  by-law  was  passed  the  relator,  Shaw,  was  a 
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member  of  the  township  council.  It  seemed  that  the  change 
was  opposed  by  various  inhabitants  of  the  then  section,  but 
Shaw  proposed  the  by-law  in  council,  and  one  other  of  the 
councillors  voted  with  him,  one  voted  against  it,  the  reeve 
did  not  vote,  and  the  fifth  councillor  was  not  present.  No- 
tice was  given  of  the  intention  to  propose  this  by-law.  The 
by-law  came  into  operation  on  the  25th  of  December,  1857. 

On  the  8th  of  May,  1858,  the  township  council  repealed 
this  by-law,  the  effect  of  which,  if  legally  done,  was  to  re- 
store matters  to  the  former  footing. 

At  the  annual  school  election  of  trustees  in  1858,  it  seemed 
the  majority  of  the  electors  considered  that  the  by-law  of 
1857  did  not  legally  constitute  the  section  number  18,  and 
as  Shaw’s  term  of  office  as  trustee  expired  by  effluxion  of 
time,  the  majority  elected  a person  of  the  name  of  Sander- 
son in  his  place.  The  local  superintendent  attended  that 
meeting.  When  the  election  was  held  for  1859  the  other 
relator,  Neal,  joined  with  Scott,  another  of  the  trustees,  in 
calling  the  meeting  to  elect  a new  trustee  in  the  place  of 
Neal,  whose  term  of  office  expired,  and  on  that  occasion  one 
McQuaid  was  elected  in  Neal’s  place.  The  parties,  that  is, 
the  majority,  were  then  treating  the  school  section  as  upon 
the  footing  upon  which  it  had  stood  previous  to  the  by-law 
of  1857. 

It  appeared  that  a school-house  had  been  built  since  the 
repeal  of  the  by-law  altering  the  section,  and  on  the  10th  of 
September,  1859,  the  township  council  passed  a by-law  as- 
sessing the  section  in  $565,  to  pay  the  expenses  of  building 
the  school  house,  and  for  paying  the  teacher’s  salary. 

The  present  application  was  made  on  the  part  of  the  rela- 
tors, Shaw  and  Neal,  to  quash  these  two  by-laws  of  the 
8th  of  May,  1 858,  and  the  10th  of  September,  1859,  in  order 
that  the  by-law  of  the  19th  of  December,  1857,  altering  the 
sections  might  remain  in  force.  The  grounds  upon  which 
the  application  was  made  were  as  follows : 

With  regard  to  the  first  of  these  by-laws — I.  That  the 
f>y-law  was  passed  without  notice  to  the  trustees  of  school 
sections  8 and  18,  and  other  parties  affected  thereby,  and 
without  the  request  of  a majority  of  the  freeholders  and 
householders  of  the  school  sections  to  be  affected  by  it. 
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2.  That  the  by-law  does  not  set  out  or  recite  any  such 
notice  or  request  as  the  condition  precedent  for  the  passing 
thereof  by  said  council. 

3..  That  no  notice  of  the  passing  of  the  said  by-law  was 
given  by  the  said  council  to  the  trustees  of  the  school  sec- 
tions affected  thereby,  nor  to  the  local  superintendent  of 
common  schools,  either  immediately  after  the  passing  there- 
of or  on  or  before  the  25th  of' December,  1858. 

Then,  with  regard  to  the  second  of  the  by-laws  com- 
plained of,  the  objections  were  : 

1.  That  the  school  section  on  which  the  rate  was  levied 
was  not  legally  formed. 

2.  That  the  by-law  was  passed  without  notice  to  the  trus- 
tees, and  freeholders  and  householders  of  the  school  section 
concerned. 

3.  That  the  said  by-law  was  passed  without  the  previous 
request  of  the  majority  of  the  freeholdeis  and  householders 
of  said  school  section,  as  expressed  at  a lawful  annual  or 
special  meeting  thereof  duly  called  by  the  trustees  for  con- 
sidering the  levying  of  the  rate  mentioned  in  the  by-law 
and  the  application  thereof. 

4.  That  the  by-law  was  passed  without  the  previous  re- 
quest of  the  lawful  trustees  of  said  school  section,  duly  made 
to  the  council  on  behalf  of  a majority  of  the  freeholders  and 
householders,  expressed  at  a public  meeting  for  the  purpose 
of  authorising  said  rate  and  application  therefor. 

5.  That  the  by-law  does  not  set  out  or  recite  that  it  was 
passed  at  the  request  of  the  trustees  of  the  section,  duly 
made  to  such  council  on  behalf  of  a majority  of  the  free- 
holders and  householders  therein,  expressed  at  a public 
meeting  called  by  the  said  trustees  for  the  purpose  of  autho- 
rising said  rate. 

6.  That  the  by-law  was  not  applied  for  by  the  lawful 
trustees  of  said  section,  at  or  before  the  meeting  of  the 
council  held  in  August,  1859. 

7.  That  the  by-law  levies  a rate  on  behalf  of  an  illegal"- 
contract  for  building  the  school  house  mentioned  therein, 
said  contract  having  been  previously  made  with  a member 
of  the  corporation  of  trustees,  and  also  levies  a rate  for  law 
oosts,  for  which  the  trustee  corporation  is  not  responsible. 
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The  application  was  supported  by  the  affidavits  of  the  re- 
lators and  others.  The  relators  swore  that  they  as  trustees, 
which  they  claimed  to  be  as  legally  representing  the  altered 
school  section,  received  no  notice  whatever  of  the  considera- 
tion or  passing  of  the  by-law  of  the  8th  of  May,  1858,  and 
that  they  were  informed,  and  believed,  that  none  of  the 
parties  affected  by  or  interested  in  the  effect  of  that  repeal- 
ing by-law  were  notified  or  informed  of  the  intention  or  the 
proceedings  of  the  council  in  passing  it,  nor  did  the  council 
enquire  or  satisfy  itself  whether  any  notice  had  been  given 
to  the  parties  concerned,  but  that  the  council  did  it  of  their 
own  accord.  They  further  said,  that  the  clerk  of  the  council 
did  not  notify  the  trustees  of  it,  or  the  local  superintendent, 
and  that  it  was  only  lately  the  inhabitants  of  the  section 
knew  that  such  a by-law  was  passed. 

The  by-law  of  the  10th  of  September,  1859,  was  requested 
to  be  passed  by  Sanderson  and  McQuaid,  trustees  of  school 
section  number  13,  which  they  contended  they  represented. 
With  respect  to  this  by-law  the  relators  swore  that  those 
persons  who  asked  the  council  to  pass  the  by-law  had  no 
authority  to  do  so,  because  they  were  wrongfully  elected, 
and  had  not  the  true  seal  of  the  corporation,  which  the  re- 
lators contended  remained  in  their  hands.  They  said  they 
were  not  aware  of  any  meeting  having  been  called  to  con- 
sider the  levying  of  a rate,  and  they  believed  none  was 
called  : that  treating  the  relators  as  the  lawful  corporation 
of  trustees,  the  council  had  full  notice  that  they  had  not 
requested  a rate  to  be  levied,  and  they  denied  they  ever  re- 
quested the  council  to  pass  the  latter  by-law.  The  relators 
then  further  stated,  that  Sanderson  was  the  party  who  held 
the  contract  for  the  building  of  the  school  house  mentioned 
in  the  by-law,  and  for  which  the  rate  was  levied,  and  further, 
that  they  were  informed  and  believed  that  the  costs  of  a divi- 
sion court  suit  paid  by  one  Scott  were  included  in  the  rate. 

The  relators  were  supported  by  the  affidavits  of  three 
other  persons,  inhabitants  of  the  section,  with  regard  to 
what  they  had  stated. 


M.  R.  Vankoughnet  shewed  cause. 
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The  application  was  opposed  upon  an  affidavit  of  Scott, 
who  was  the  reeve  for  the  present  year,  and  who  stated  that 
lie  was  a councillor  for  both  the  years  1858  and  1859,  and 
was  one  of  the  school  trustees  in  1857,  at  the  time  the  then 
council  made  the  alteration.  He  said  that  there  never  was 
any  public  meeting  of  the  freeholders  and  householders  for 
the  purpose  of  petitioning  the  council  to  make  an  alteration 
in  the  sections.  A notice  was  given,  however,  that  the 
council  would  be  asked  to  make  the  alteration,  and  in  con- 
sequence of  that  he  appeared  at  the  meeting  of  the  19th  of 
December,  1857,  to  oppose  the  alteration,  and  he  produced 
the  petition  of  twenty-six  of  the  inhabitants  opposing  the 
alteration.  Neal,  one  of  the  trustees,  a relator  now,  appeared 
and  produced  a petition  of  thirteen  of  the  inhabitants  in 
favour  of  the  alteration.  At  that  time  the  other  relator, 
Shaw,  was  both  a trustee  and  councillor,  and  he  supported 
the  alteration.  Scott  further  stated  that  it  was  found  the 
alteration  worked  injuriously,  and  broke  up  the  school,  and 
upon  taking  legal  advice  he  was  informed  that  the  by-law 
altering  the  sections  was  itself  illegal,  and  unless  it  were  re- 
pealed steps  might  be  taken  to  quash  it.  This  was  commu- 
nicated to  the  council,  and  the  members  of  the  council  then 
had  an  interview  with  Shaw,  and  Shaw  was  informed  that 
if  he  would  give  security  against  the  costs  the  council  would 
allow  the  by-law  of  the  19th  December,  1857,  to  be  tested, 
but  this  Shaw  refused  to  do,  whereupon,  to  avoid  trouble 
and  expense  to  the  township,  the  council,  as  Scott  stated,  on 
the  8th  of  May,  1858,  repealed  the  by-law  of  December,  1857. 

This  affidavit  of  Scott  was  supported  by  affidavits  of  six 
other  persons,  inhabitants  of  the  section  13,  all  denying  that 
any  meeting  was  ever  called  or  held  for  the  purpose  of  con- 
sidering the  expediency  of  any  alteration.  All  these  per- 
sons said  that  they  were  opposed  to  it,  and  that  the  majo- 
rity of  the  inhabitants  were  opposed  to  it : that  the  effect 
of  the  alteration  was  to  destroy  the  section,  and  that  it 
would  be  impossible  to  maintain  a school  in  it. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  the  ground  upon  which  the  defendants 
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attack  the  by-law  of  1857,  as  a reason  why  it  might  be  re- 
pealed by  the  township  council — namely,  that  no  public 
meeting  was  held  of  the  freeholders  and  householders  of  the 
inhabitants,  or  any  request  made  to  the  council  expressed  at 
any  meeting  for  the  purpose,  to  make  an  alteration  in  the 
sections,  this  court  has  already  decided  in  Ness  and  The 
Municipality  of  Saltfleet,  and  Ley  and  The  Municipality  of 
Clarke,  (13  U.  C.  R.  408  & 433,)  that  it  is  not  necessary  to 
confer  power  upon  the  council  to  alter  school  sections  that 
it  should  first  be  asked  to  do  so  by  that  mode  of  request. 
All  that  is  necessary,  in  case  of  an  alteration  being  asked 
for,  is  that  all  parties  affected  by  the  alteration  shall  have 
been  duly  notified  of  the  intended  step  or  alteration.  N otice 
was  given,  and  both  sides,  those  favourable  to  the  alteration 
and  those  opposed  to  it,  were  present  and  were  heard,  but 
the  council  notwithstanding,  passed  the  by-law  making  the 
alteration.  Why  then  it  should  be  supposed  in  May,  1858, 
that  the  by-law  was  illegal,  it  is  difficult  to  conceive,  unless 
it  be  that  the  parties  thought  the  council  had  no  power  to 
pass  it  against  the  wish  of  the  majority  of  the  inhabitants 
of  the  school  section.  According  to  the  affidavits  and  peti- 
tions pro  and  con,  there  seems  to  be  little  doubt  the  by-law 
was  passed  contrary  to  the  wishes  of  a majority  of  the  in- 
habitants. Nevertheless  it  was  a legal  by-law,  and  it  could 
only  be  got  rid  of  again  upon  legal  grounds. 

This  latter  point  is  involved  in  the  attack  made  by  the 
relators  upon  the  by-law  of  the  8th  of  May,  1858,  and  the 
question  is  whether  that  by-law  has  been  legally  passed 
without  notice.  It  is  not  pretended  that  the  ratepayers  or 
inhabitants  generally  of  the  section  18,  or  the  new  section 
created  by  the  by-law  of  1857,  were  notified  or  had  any  no- 
tice of  an  intention  to  pass  such  a measure.  It  seems  that 
Shaw,  one  of  the  relators,  was  aware  on  the  7th  of  May 
that  such  a measure  was  before  the  council,  for  he  was  then 
asked  to  give  the  council  a guarantee  against  costs,  and  they 
would  allow  the  by-law  to  stand  which  was  then  still  in 
force,  but  this  he  refused  to  do.  It  appears  there  was  a 
division  among  the  inhabitants  immediately  after  the  pass- 
ing of  the  by-law  of  1857,  and  each  division  elected  its  own 
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set  of  trustees,  or  rather  another  trustee  to  fill  up  a vacancy. 
There  seems  to  be  little  doubt  that  in  the  contest  going  on 
between  the  two  parties  the  one  favourable  to  no  change 
being  made  in  the  section  was  the  most  numerous. 

The  question,  however,  is  not  which  was  the  most  numer- 
ous party  electing  the  trustee  in  1858,  or  which  of  them  had 
most  friends  in  the  council  in  May,  1858,  but  the  question 
is  whether  the  council  had  any  power  to  repeal  the  previous 
by-law  without  the  parties  interested  in  it  being  notified  of 
the  alteration  the  repeal  would  effect. 

The  repealing  of  the  previous  by-law  undoubtedly  was 
another  alteration  in  the  section,  and  that  could  not  go  into 
operation  until  the  25th  of  December,  1858.  The  4th  sub- 
section of  section  18  of  the  school  act  of  1850,  enacts  that 
no  application  for  an  alteration  shall  be  entertained  unless 
it  shall  clearly  appear  that  all  parties  affected  by  such  alter- 
ation have  been  duly  notified  of  the  intended  application. 
The  giving  of  notice  is  a condition  precedent  to  the  council 
entertaining  the  application,  and  this  provision  must  apply 
as  well  to  the  repeal  of  a law  which  would  of  itself  consti- 
tute an  alteration,  as  of  a notice  in  the  first  case  of  making 
a change. 

For  this  reason  the  by-law  of  the  8th  of  May,  1858,  must 
be  quashed. 

Then  comes  the  next  by-law,  levying  the  rate.  If  the 
by-law  upon  which  that  is  founded  be  quashed  it  is  impos- 
sible this  can  stand.  The  by-law  of  the  8th  of  May,  1858, 
being  removed  out  of  the  way,  then  that  of  December,  1857, 
remains  in  force,  and  by  that  a new  section,  number  9,  was 
created  out  of  sections  13  and  8.  The  by-law  for  levying 
the  rate,  however,  is  for  section  13  as  it  formerly  stood,  and 
under  that  those  who  would  be  in  the  new  section  9 are 
called  on  to  pay,  which  cannot  be  right  so  long  as  number 
9 remains. 

Without  entering  into  the  points  raised  against  the  last 
by-law  which  have  been  taken,  it  is  sufficient  to  say  that  in 
removing  the  by-law  of  the  8th  of  May,  1858,  the  other 
must  go  with  it. 

The  rule  should  therefore  be  made  absolute  with  costs. 

Rule  absolute. 


TUCKER  V.  ROSS  ET  AL. 
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Tucker  v.  Ross  et  al. 

Interpleader — Sale — Execution.  / 

On  an  interpleader  issue,  it  appeared  that  A.  owned  the  wheat  in  question, 
which  was  stored  with  S.  On  the  8th  of  October  he  sold  it  to  the  plaintiff, 
and  on  the  ioth  gave  him  an  order  on  S.  for  it,  which  S.  accepted,  and  on 
the  nth  the  plaintiff  paid  A.  the  purchase  money.  On  the  ioth  the  sheriff 
went  to  seize  the  wheat  under  an  execution  against  A.,  at  the  suit  of  one 
N.,  which  had  been  in  his  hands  since  August,  but  S.  told  him  that  A.  had 
no  wheat  there.  On  the  nth,  however,  the  sheriff  returned  and  seized,  and 
on  the  14th,  the  execution  at  the  suit  of  defendants  was  placed  in  his  hands. 

Held , that  the  plaint  ff  was  clearly  entitled  under  his. purchase  as  against  the 
defendants’  execution. 

Interpleader  issue,  to  try  whether  certain  goods  were 
the  property  of  the  plaintiff  on  the  14th  of  October,  1859, 
being  the  day  on  which  the  defendants’  execution  against 
Allan  & Newcome  was  placed  in  the  hands  of  the  sheriff  of 
Northumberland  and  Durham. 

At  the  trial,  at  Toronto,  before  Burns,  J.,the  facts  proved 
were  these : — Allan  & Newcome  carried  on  business  at  the 
village  of  Orono,  and  among  other  business  dealt  in  pur- 
chasing wheat  and  converting  it  into  flour  for  Montreal. 
Previous  to  the  10th  of  October  they  had  purchased  698 
bushels  of  wheat,  which  was  stored  at  the  mill  of  one  Squair, 
in  the  township  of  Clarke,  who  was  to  manufacture  the  same 
into  flour  for  them.  Before  this  time,  however,  Mrs.  New- 
come,  the  mother  of  the  partner  Newcome,  had  lent  the  firm 
a considerable  sum  of  money,  for  which  she  held  the  note 
* of  the  firm,  and  upon  this  note  she  had  brought  an  action, 
and  the  firm  had  suffered  judgment  by  default,  and  an  exe- 
cution was  thereon  placed  in  the  hands  of  the  sheriff  on  the 
27th  of  August.  This  was  done,  as  stated  by  Allan,  in  order 
to  protect  the  goods  from  other  creditors,  and  so  that  Mrs. 
Newcome  should  be  paid.  The  sheriff  did  not,  however, 
make  a levy  upon  any  goods  until  the  10th  of  October.  On 
the  8th  of  October,  the  partner  Allan,  who  chiefly  conducted 
the  wTheat  transactions,  without  consulting  his  partner  New- 
come,  and  as  Newcom#  stated  without  his  knowledge,  mad6 
a bargain  with  the  plaintiff  to  sell  him  the  698  bushels  of 
wheat  then  stored  at  Squair ’s  mill,  which  was  some  miles 
from  the  village  of  Orono.  The  sheriff ’s  officer  levied  under 
Mrs.  Newcome’s  fi.  fa.  on  the  10th  of  October,  a little  after 
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12  o’clock  in  the  day,  and  at  that  time  the  officer  did  not 
know  of  the  wheat  in  Squair’s  mill.  Immediately  after  the 
seizure  of  the  goods  in  store,  Allan  went  to  the  plaintiff,  and 
gave  him  an  order  on  Squair  for  delivery  of  the  wheat  to 
the  plaintiff,  and  the  plaintiff  promised  him  payment  upon 
Squair  accepting  the  order.  The  Order  was  sent  upon  the 
afternoon  of  the  10th  to  Squair,  and  he  accepted  it,  and  on 
the  11th  of  October  the  plaintiff  paid  Allan  the  money  for 
the  wheat.  On  the  evening  of  the  10th  of  October,  Mrs. 
Newcome  gave  information  of  the  wheat  being  in  the  mill, 
and  directed  that  it  should  be  seized.  An  officer  was  sent 
to  Squair’s  mill  on  the  10th  of  October,  to  seize  the  wheat, 
but  Squair  told  him  that  Allan  & Newcome  then  had  no 
wheat  there'.  The  officer  who  had  seized  the  goods  at  the 
store  found  there  Squair’s  receipt  for  the  quantity  of  wheat 
specified,  aud  on  the  lltli  of  October  the  officer  went  to  the 
mill,  when  Squair  gave  him  the  same  answrer  that  he  had 
done  the  day  before.  The  officer,  however,  insisted  on  seiz- 
ing, and  did  seize  the  vdieat  on  the  11th  of  October.  On 
the  14th  of  October,  the  defendants’  writ  of  execution  was 
placed  in  the  sheriff ’s  hands.  The  sheriff*  ’s  officer  did  not 
go  again  to  make  another  levy  upon  that  writ,  for  he  had 
already  on  the  10th  seized  the  goods  in  the  store,  and  on 
the  11th  had  seized  the  wheat  at  the  mill,  and  given  Squair 
notice  of  it.  which  was  all  done  upon  Mrs.  Newcome’s  exe- 
cution. Between  the  11th  and  25th  of  October  Squair  in4 
formed  the  officer  of  all  the  circumstances,  and  how  the 
plaintiff  had  bought  the  wheat,  and  that  he  had  accepted 
Allan’s  order  for  the  delivery  of  the  wheat  on  the  10th  of 
October.  The  sheriff’s  officer  being  under  the  impression 
that  Squair  was  screening  th*e  property,  on  the  25th  of 
October  put  a man  in  charge. 

The  question  was  whether  the  levy  made  on  the  10th  and 
11th  of  October  prevented  Allan  and  Newcome  from  having 
a disposing  power  over  the  whea^  so  as  to  cut  out  the  de- 
fendants’ execution,  which  came  into  the  sheriff ’s  hands  on 
the  14th  of  October. 

A verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court. 
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M.  R.  Vankoughnet,  for  the  plaintiff,  cited  Edwards  v. 
English,  7 E.  & B.  564  ; Grant  v.  Wilson,  17  U.  C.  R.  144, 
148. 

Cameron , Q.  C.,  contra,  cited  Taylor  et  ai.  v.  Jarvis,  15 

TJ.  C.  R.  21. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  does  not  seem  to  have  been  questioned  at  the  trial  that 
the  sale  of  the  wheat  by  Allan,  one  of  the  partners,  to  the 
plaintiff,  Tucker,  on  the  8th  of  October,  was  a bona  fide 
transaction,  free  from  any  fraudulent  collusion  with  Tucker 
to  defeat  or  delay  creditors.  If  there  had  been  any  surmise 
to  the  contrary,  the  opinion  of  the  jury  would  have  been 
taken  upon  it. 

Then,  on  the  10th  of  October,  Squair,  by  whom  the  wheat 
was  held  in  store  for  Allan  &l  Newcome,  accepted  their  order 
in  favour  of  the  plaintiff,  to  deliver  the  wheat  to  him,  and 
on  the  11th  of  October  the  plaintiff  paid  for  the  wheat. 

The  sheriff ’s  bailiff,  in  the  meantime,  on  the  11th  of  Octo- 
ber, having  a fi.  fa.  in  his  hands  against  the  goods  of  Allan 
& Newcome,  at  the  suit  of  Mrs.  Newcome,  had  seized  upon 
their  goods  at  their  own  place  of  business,  and  becoming- 
aware  of  the  fact  that  Messrs.  Allan  & Newcome  had  this 
wheat  in  store  at  Squair’s,  went  there  on  the  11th  of  Octo- 
ber, and  seized  there  698  bushels  of  wheat. 

If  the  bailiff*  did  this  under  the  impression  that  the  fi.  fa. 
at  the  suit  of  Mary  Newcome,  which  he  held  on  the  10th 
of  October,  had  disabled  Allan  & Newcome  from  afterwards 
completing  the  sale  and  transfer  of  the  wheat  to  the  plain- 
tiff, either  on  the  10th  or  11th  of  October,  when  the  wheat 
was  first  paid  for  by  the  plaintiff,  he  was  clearly  in  error,  at 
least  in  his  application  of  the  law.  It  might  have  inter- 
fered with  the  power  of  Allan  & Newcome  to  dispose  of  the 
wheat  to  the  prejudice  of  Mrs.  Newcome,  whose  execution 
was  then  in  the  sheriff*  s hands,  but  she  is  no  party  to  this 
litigation,  and  for  all  we  know  the  debt  may  have  been 
satisfied. 

The  only  question  in  this  case  is,  whether  the  fi.  fa.  at  the 
suit  of  these  defendants  gave  them  such  an  interest  in  the 
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wheat  as  disabled  Allan  & Newcome  from  selling  the  wheat 

o 

to  Tucker  on  the  10th  or  11th  of  October,  and  it  is  clear 
that  it  did  not,  for  that  execution  was  not  delivered  to  the 
sheriff  till  the  14th  of  October,  up  to  which  day  Messrs. 
Allan  & Newcome  were  at  liberty  to  sell  the  wheat  to  any 
one,  so  far  as  these  defendants  were  concerned.  Nothing 
obstructed  them  but  Mrs.  Newcome’s  writ,  (if  that  did,)  and 
that  only  formed  an  impediment  so  far  as  might  be  neces- 
sary to  protect  her  interests.  The  moment  her  debt  was 
paid,  the  title  of  Allan  & Newcome  would  be  unimpeach- 
able, and  while  she  was  unsatisfied  it  gave  to  her  only  a right 
to  contest  the  sale.  The  wheat  was  all  the  time  the  pro- 
perty of  the  plaintiff,  subject  only  to  Mrs.  Newcome’s  right 
to  seize  and  sell  it  if  she  chose. 

Judgment  for  the  plaintiff. 


Reid  v.  Foster  et  al. 

Dower — Informal  issue — Allegation  of  demand — Evidence  of  offer  to  assign. 

To  an  action  of  dower,  alleging  a demand  made  pursuant  to  the  statute,  the 
tenants  pleaded  tout  temps  prist.  The  demandant  replied  that  she  requested 
her  dower  more  than  one  month  and  less  than  one  year  before  action,  but 
that  the  tenants  did  not  endow  her,  and  that  the  judgment  for  the  said 
damages  and  endowment  shall  wait  till  the  said  issue  is  tried.  The  tenants 
joined  issue.  The  evidence  proved  a demand,  and  that  the  tenants  said 
demandant  might  have  her  dower,  but  did  nothing. 

Held , that  an  issue  was  sufficiently  formed  upon  the  record,  and  that  upon  the 
evidence  the  demandant  was  entitled  to  a verdict,  and  to  costs. 

The  declaration  was  in  the  usual  form  where  there  is*  no 
allegation  of  the  husband  dying  seized,  nor  any  claim  for 
damages ; but  after  the  words  ‘f  whereof  she  hath  nothing  ” 
was  added,  “ and  whereof  demand  of  the  same  was  made  on 
the  4th  day  of  June,  1859,  pursuant  to  the  statute.” 

The  tenants  pleaded  tout  temps  prist , in  the  usual  form. 
The  demandant  replied  to  this,  that  she  requested  her 
dower  more  than  one  month  and  less  than  one  year  before 
action  from  the  said  tenants,  but  that  they  did  not,  nor 
would  either  of  them,  endow  her,  and  that  the  judgment  for 
the  said  damages  and  endowment  shall  wait  till  the  said 
issue  is  tried.  “ And  the  tenants  join  issue.” 

At  the  trial,  at  Woodstock,  before  Burns,  J.,  the  learned 
judge  doubted  whether  upon  this  record  there  was  a perfect 
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issue  framed,  as  the  replication  did  not  traverse  the  plea 
except  by  inference.  The  evidence,  however,  sustained  the 
replication,  and  he  therefore  directed  a verdict  for  the  de- 
mandant, reserving  leave  to  move. 

Beard  obtained  a rule  nisi  on  the  leave  reserved,  to  enter 
a verdict  for  the  tenants,  on  the  ground  that  no  proper 
issue  was  joined  on  the  record.  He  cited  Hawkshaw  v. 
Hodgins,  11  U.  C.  R.  71  ; Ryckman  v.  Ryckman,  15  U.  C. 
R.  266. 

Duggan,  Q.C.,  shewed  cause,  and  cited  Jones  v.  Jones,  2 
Cr.  & J.  601  ; Humphries  v.  Barnett,  16  U.  C.  R.  463  ; Quin 
v.  McKibbin,  12  U.  C.  R.  323 ; Bishoprick  v.  Pearce,  ib. 
306. 

Robinson,  0.  J. — It  appears  to  me  that  the  parties  were 
at  issue  on  the  plea  of  tout  temjps  prist,  and  that  upon  the 
evidence  we  cannot  enter  a verdict  for  the  tenants  ; and  as 
there  was  no  evidence  of  any  offer  to  assign  dower  after 
demand  was  made,  further  than  by  one  of  the  tenants  say- 
ing to  the  bailiff  when  he  made  the  demand,  “ let  her  take 
the  lands,”  or,  “ she  may  have  the  lands,”  or  something  to 
that  effect,  I do  not  see  that  any  thing  could  or  should  now 
be  entered  on  the  record  to  the  effect  “ that  the  tenants 
made  it  appear  on  the  trial  that  they  offered  to  assign  the 
dower,”  in  order  that  under  the  fifth  clause  of  the  statute 
they  might  be  exempt  from  paying  costs.  The  consequence 
is  that  the  demandant  can  enter  judgment  for  dower  and 
for  the  costs. 

Burns,  J. — -This  case  differs  from  any  of  the  cases  we 
have  yet  had  before  the  court  in  respect  of  dower,  because 
the  declaration  alleges  that  the  demandant  had  made  a de- 
mand of  her  dower  according  to  the  form  of  the  statute. 
This  allegation,  combined  with  the  replication  to  the  plea 
of  tout  temps  prist,  will,  I think,  form  an  issue.  It  is  not 
artistically  formed,  it  is  true,  but  I think  we  must  under- 
stand the  parties  to  mean  this — the  demandant  saying,  “ I 
have  demanded  dower  and  served  you  with  notice  in  writing 
to  that  effect,  one  month  before  suit,  and  that  suit  com- 


300  queen’s  bench,  Hilary  term,  23  vie.,  1800. 


menced  within  the  year  from  the  demand  made,.”  and  the 
tenants  answering  by  saying,  “ you  had  no  occasion  to  sue 
me,  for  I have  been  always  ready  and  willing  to  render 
your  dower  to  you.” 

This  being  then  the  issue  upon  this  record,  the  next  ques- 
tion is  who  is  entitled  to  the  verdict  upon  that  issue  on  the 
evidence  given  at  the  trial.  The  person  who  served  the 
written  notice  on  the  tenants  was  a bailiff  employed  for 
that  purpose,  and  when  the  service  was  made  the  tenants 
replied  that  the  demandant  might  have  her  dower.  Both 
demandant  and  tenants  being  actors  in  the  matter,  the  ques- 
tion is  upon  whom  the  burden  lay  to  take  the  next  step 
after  the  service  of  the  written  demand  of  her  dower.  Ac- 
cording to  what  I have  said  in  other  cases,  and  which  I still 
think  is  right,  it  was  incumbent  on  the  tenants  either  to 
take  the  initiative  of  assigning  some  part  of  the  land,  and 
giving  the  demandant  notice  of  it,  that  she  might  take  pos- 
session, or  to  appoint  a time  for  the  demandant  to  come  to 
the  land,  and  see  whether  they  could  agree  about  it,  and 
this  appointment  should  be  notified  by  the  tenants.  It  ap- 
pears to  me  obvious  this  course  must  be  taken  by  the  ten- 
ants, for  the  demandant  has  no  right  to  make  entry  until 
the  dower  be  either  assigned  to  her  by  the  tenants,  or  she 
be  put  in  possession  under  a writ  of  habere  facias  seisinam. 
The  tenant  saying,  “you  may  come  and  take  your  dower,” 
or,  “ I am  ready  to  give  it  to  you,”  is  no  answer  to  the  writ- 
ten demand,  and  in  my  opinion  does  not  sustain  the  plea  of 
tout  temps  prist.  The  demandant  in  serving  the  written 
demand  has  done  all  she  can  do,  for  she  has  no  right  to  take 
any  part  of  the  land  by  her  own  authority,  and  when  the 
written  demand  has  been  served,  if  the  tenant  wishes  to  free 
himself  from  any  expenses,  and  desires  that  the  matter  may 
be  settled  without  the  necessity  of  the  intervention  of  the 
sheriff,  he  should  within  the  month  after  notice  served  do 
something  actively  on  his  part  towards  settlement  of  the 
dower.  His  remaining  passive  after  such  action  of  the  other 
in  my  opinion  is  no  proof  of  his  plea. 

I think,  therefore,  the  verdict  should  stand. 

McLean,  J.,  concurred. 

Rule  discharged. 
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Leonard  y.  Sutherland. 

Lease — Construction — Right  reserved  to  lessor  to  build  upon  part  of  the  land 

demised. 

Defendant  leased  to  plaintiff  “ Sutherland’s  farm,  being  the  west  part  of  lot 
number  15,  in  the  fourth  concession  of  West  Zorra,  as  at  present  occupied 
by  the  said  Sutherland  ” for  eight  years,  at  a yearly  rent.  It  was  provided 
by  the  lease  that  the  plaintiff  should  not  cut  down  timber  for  the  purpose  of 
clearing  outside  the  brush  fence,  but  might  clear  all  within,  and  might  use 
all  the  woodland  on  the  said  leased  premises  for  pasture,  and  “ that  the 
said  Sutherland  ” (the  defendant)  “ shall  be  at  liberty  at  any  time  to  build 
and  make  any  improvements  he  may  think  proper  upon  any  portion  of  the 
said  leased  premises  lying  outside  the  said  brush  fence  at  present  upon  the 
said  premises,  without  any  diminution  of  rent  or  any  considerations  there- 
for.” 

Held , that  the  defendant  having  improved  and  built  upon  a portion  of  the 
land  outside  of  the  brush  fence  during  the  term,  was  entitled  to  retain  pos- 
session thereof. 

Ejectment,  to  recover  part  of  lot  number  15,  in  the  4th 
concession  of  the  township  of  West  Zorra,  being  the  land 
mentioned  in  a lease  of  the  same  premises  made  by  the  de- 
fendant to  the  plaintiff  on  the  17th  of  February,  1855. 

The  defendant  confined  his  defence  to  that  part  of  the 
land  described  thus  : — “ Commencing  on  the  western  boun- 
dary of  the  said  lot  number  15,  in  the  4th  concession,  15 
chains  54  links  from  the  north-west  angle  of  the  lot ; thence 
following  an  old  brush  fence  north-easterly  and  south-east- 
erly to  land  leased  to  the  plaintiff ; then  following  the  west- 
ern boundary  of  the  land  leased  to  the  plaintiff  to  the 
southern  boundary  of  the  said  lot ; thence  following  the 
southern  boundary  of  the  said  lot  to  the  south-west  angle 
thereof ; thence  following  the  western  boundary  of  the  said 
lot  to  the  place  of  beginning.” 

At  the  trial,  at  Woodstock,  before  Burns,  J.,  it  appeared 
that  the  plaintiff  was  tenant  to  the  defendant  under  a lease 
dated  17th  of  February,  1855,  for  a term  expiring  on  the 
1st  of  April,  1863.  The  demise  was  of  “ Sutherland’s  farm, 
being  the  west  part  of  lot  number  15,  in  the  4th  concession 
of  the  township  of  West  Zorra,  as  at  present  occupied  by 
the  said  Sutherland.”  The  lease  contained  a stipulation 
that  the  plaintiff  should  not  cut  down  timber  for  the  pur- 
pose of  clearing  outside  the  brush  fence  then  on  the  said 
premises,  but  might  clear  up  all  within  the  said  brush  fence, 
and  might  use  all  the  woodland  on  the  said  leased  premises 
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for  pasture.  Then  followed  this  stipulation,  “ but  it  is 
agreed  that  the  said  Sutherland  shall  be  at  liberty  at  any 
time  to  build  and  make  any  improvements  he  may  think 
proper  upon  any  portion  of  the  said  leased  premises  lying- 
outside  the  said  brush  fence  at  present  upon  the  said  pre- 
mises, without  any  diminution  of  rent  or  any  consideration 
therefor.” 

The  whole  farm  as  occupied  by  Sutherland  when  leased 
consisted  of  110  acres,  and  that  part  of  it  lying  outside  of 
what  was  called  in  the  lease  the  brush  fence  comprised  about 
37  acres,  and  was  woodland.  Since  the  granting  of  the 
lease  the  defendant  had  improved  about  34  acres  of  the  37, 
and  built  a house  thereon,  and  was  living  in  it  at  the  time 
this  action  was  brought. 

The  plaintiff  contended  that  the  whole  farm  passed  under 
the  lease  to  him,  and  although  the  stipulation  authorised 
the  defendant  to  improve  that  part  lying  outside  the  brush 
fence,  and  comprising  the  37  acres,  yet  those  improvements 
so  soon  as  completed  enured  to  the  benefit  of  the  tenant, 
without  any  difference  to  be  made  in  the  rent. 

On  the  other  hand,  the  defendant  contended  that  the 
effect  of  the  stipulation  in  the  lease,  that  he  might  improve 
that  part  of  the  farm  outside  the  brush  fence  without  any 
diminution  of  the  rent,  meant  that  when  he  did  improve  it 
he  was  entitled  to  have  it  considered  as  excepted  from  the 
operation  of  the  lease. 

The  lease  contained  a stipulation  that  the  plaintiff  should 
pay  all  kinds  of  taxes,  including  statute  labour  “ for  the  said 
farm.” 

A verdict  was  taken  for  the  defendant,  with  leave  to  the 
plaintiff  to  move  to  enter  a verdict  for  him  if  the  court  should 
think  his  construction  the  right  one  to  give  to  the  lease. 

Beard  obtained  a rule  nisi  according  to  the  leave  re- 
served. He  cited  Doe  dem.  Douglas  v.  Lock,  2 A.  & E.  724 ; 
Shep.  Touch.  80  ; Fancy  v.  Scott,  2 M.  & R.  335. 

D.  G.  Miller  shewed  cause. 

Robinson,  C.  J. — The  dispute  between  the  parties  turns 
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entirely  upon  the  construction  of  the  lease  made  by  the 
defendant  to  the  plaintiff,  *and  the  question  is  whether  a 
certain  reservation  made  in  the  lease  by  the  defendant,  the 
lessor,  entitles  him  to  the  actual  and  exclusive  possession  of 
that  portion  of  the  land  which  the  plaintiff,  the  lessee,  is 
endeavouring  by  this  action  to  recover. 

The  instrument  begins  thus  : — Articles  of  agreement  made 
on  the  17th  day  of  February,  in  the  year  of  our  Lord,  1855, 
between  William  Sutherland,  of  the  township  of  West  Zorra, 
&c.,  of  the  one  part,  and  George  Leonard,  of  the  same  place, 
yeoman,  of  the  other  part,  witnesseth,  that  the  said  William 
Sutherland  hath  agreed,  and  doth  hereby  agree  to  let  the 
said  George  Leonard  have  the  use  of  his  the  said  William 
Sutherland’s  farm,  being  the  west  part  of  lot  number  15,  in 
the  fourth  concession  of  the  said  township  of  West  Zorra,  as 
at  present  occupied  by  the  said  William  Sutherland,  for  the 
space  or  term  of  eight  years.  The  said  George  Leonard 
agrees  to  take  the  said  farm  for  the  said  term  of  eight  years, 
and  to  pay  for  the  use  of  the  same  the  yearly  rent  of  £25 
currency,  to  be  paid  on  the  first  day  of  April  in  every  year 
during  the  said  term.  “ The  said  William  Sutherland  agrees 
to  give  possession  to  the  said  George  Leonard  on  the  20th 
day  of  March,  1855,  said  George  Leonard  to  pay  all  kinds 
of  taxes,  including  statute  labour,  for  the  said  farm!'  Then 
follows  a stipulation  that  the  said  Leonard  shall  draw  5000 
rails  from  certain  premises  mentioned,  which  belonged  to 
other  parties,  and  lay  them  up  in  fences  on  the  premises 
leased,  for  which  Sutherland  is  to  allow  him  £2  10s.  a 
thousand.  “ And  the  said  George  Leonard  further  agrees 
to  cut,  split,  and  draw  on  the  place,  and  lay  up  in  fence  on 
the  said  leased  premises,  3000  rails  from  off  the  wood-land, 
on  the  said  leased  premises,  for  which  he  is  to  be  allowed 
£2  10s.  a thousand.”  And  after  that  the  deed  proceeds 
thus  : — “ The  said  parties  agree  further  as  follows,  that  is 
to  say,  the  said  George  Leonard  agrees  not  to  cut  down 
timber  for  the  purpose  of  clearing  outside  the  brush  fence  at 
present  on  the  said  premises,  but  may  clear  up  all  within  the 
brush  fence ; and  the  said  George  Leonard  further  agrees 
not  to  cut  any  timber  for  the  purpose  of  removing  it  off  the 
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premises,  nor  remove  any  stones  or  other  materials  off  the 
premises.  The  said  Leonard  may  use  all  of  the  wood-land 
on  the  said  leased  premises  for  pasture,  but  it  is  agreed  that 
the  said  William  Sutherland  shall  be  at  liberty  at  any  time 
to  build  and  make  any  improvements  he  may  think  proper 
upon  any  portion  of  the  said  leased  premises  lying  outside 
the  said  brush  fence  at  present  upon  the  said  premises, 
without  any  diminution  of  rent,  or  any  consideration  there- 
for; said  William  Sutherland  to  have  the  privilege  of  one 
cow’s  pasture  for  the  year  1855.  And  it  is  expressly  under- 
stood that  the  decease  of  the  said  George  Leonard  may 
terminate  this  agreement  or  lease  at  the  discretion  of  the 
surety.”  In  witness  whereof,  &c.,  &c. 

The  defendant  Sutherland  has  since  the  deed  was  made 
improved  the  land  outside  the  said  brush  fence,  and  has 
built  a house  upon  it,  in  which  he  is  living.  The  whole  farm 
mentioned  in  the  lease  consists  of  110  acres.  There  are 
houses  and  barns  on  the  other  cleared  part,  which  the  plain- 
tiff lives  in  and  uses.  The  part  outside  of  the  brush  fence  is 
about  thirty-seven  acres,  on  which  the  defendant  has  built  a 
house,  and  he  has  improved  thirty-four  acres  of  this  since 
making  the  lease.  The  plaintiff  contends  that  the  deed  only 
reserves  to  the  defendant  the  privilege  of  building  on  that 
portion  of  the  farm,  and  clearing  up  any  portion  of  it  that 
he  may  think  proper  during  the  term,  and  notwithstanding 
the  demise  ; but  that  the  whole  land  is  nevertheless  demised, 
and  that  whatever  improvement  the  defendant  might  make 
under  that  privilege  which  he  reserved  to  himself,  enures  to 
the  benefit  of  the  plaintiff  as  before,  during  the  term,  and 
that  without  any  difference  to  be  made  in  the  rent. 

The  defendant,  on  the  other  hand,  contends  that  whatever 
portion  of  the  land  outside  of  the  brush  fence  he  should  build 
or  improve  upon,  was  to  become  by  such  improvement  ex- 
cepted thenceforward  out  of  the  lease,  and  he  insists  that  the 
stipulation  that  there  shall  not  be  on  that  account  an}7  di- 
minution of  the  rent  proves  that  to  have  been  the  intention. 

The  land  described  as  being  outside  of  the  brush  fence 
seems  to  have  been  uncleared  at  the  time  of  making  the 
lease,  but  whether  in  part  cleared,  so  as  to  be  used  as  a 
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bush  pasture  by  the  lessee,  does  not  appear  from  the 
evidence. 

In  my  opinion  the  verdict  was  rightly  rendered  for  the 
defendant.  Though  there  may  appear  to  be  some  room  for 
doubt  as  to  what  was  really  intended  by  the  instrument,  yet 
it  is  reasonable  to  infer  that  they  must  have  meant  what 
the  defendant  insists  upon,  namely,  that  although  the  land 
qn  both  sides  of  the  brush  fence  was  unquestionably  demised 
in  the  first  instance,  yet  the  defendant  was  to  be  at  liberty 
to  build  upon  that  part  of  the  lot  which  was  outside  of  the 
brush  fence,  and  to  clear  it  and  cultivate  it,  or  any  part  of 
it,  and  that  as  fast  as  he  did  clear  it  up  he  should  be  allowed 
to  possess  and  use  it,  without  abatement  being  made  in  the 
rent  on  that  account.  The  last  stipulation  as  to  the  rent 
not  being  diminished,  is  expressed  in  the  lease,  and  it  shews 
that  the  rent  had  been  calculated  with  reference  only  to  the 
land  that  was  in  a state  fit  for  cultivation,  but  that  the  lessee 
nevertheless  should  have  the  privilege  of  possessing  this  land 
beyond  the  brush  fence,  as  well  as  the  other,  for  his  cattle  to 
run  in  until  the  lessor  should  choose  to  clear  and  occupy  it. 

McLean,  J. — The  right  of  the  plaintiff  to  recover  depends 
wholly  on  the  construction  of  the  lease.  There  is  no  doubt 
that  the  description  given  of  the  premises  intended  to  be 
leased — “William  Sutherland’s  farm,  as  at  present  occupied 
by  the  said  William  Sutherland” — are  comprehensive  enough 
to  cover  the  part  now  claimed  to  be  recovered  by  the  plain- 
tiff, and  if  the  right  depended  on  the  description  the  plaintiff 
must  succeed ; but  in  the  subsequent  part  it  is  shewn  pretty 
clearly  that  the  portion  outside  of  the  brush  fence  was  not 
intended  to  be  actually  contained  in  the  lease  as  part  of  the 
leased  premises,  for  it  was  stated  that  the  lessee  may  use  all 
the  woodland  on  the  premises  for  pasture , and  if  it  was 
intended  that  the  woodland  should  be  leased  with  the  rest 
there  could  be  no  necessity  for  limiting  the  use  of  it  to 
pasturage  ; and  then  it  is  agreed  that  the  lessor,  Sutherland, 
may  build  and  make  any  improvements  he  may  think  proper 
on  any  portion  of  the  premises  lying  ovdside  the  brush  fence, 
without  an}7  diminution  of  rent  or  consideration  thereof. 
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It  is  obvious  from  this  that  the  plaintiff  was  to  pay  £25 
a year  for  the  premises  inside  of  the  brush  fence,  having 
the  privilege  of  using  the  woodland  for  pasture  for  his 
cattle,  but  with  a right  reserved  to  the  lessor  to  build  upon 
and  improve  for  his  own  use  any  portion  of  the  land  outside 
of  the  brush  fence,  without  the  tenant  being  entitled  to 
claim  any  diminution  of  rent  or  any  consideration  whatever 
on  that  account.  The  defendant  has  built  and  improved  on 
part  of  the  land  according  to  the  right  reserved,  but  the 
plaintiff  now  says  that  though  he  had  a right  to  build  and 
improve,  he  had  no  right  to  use  his  buildings  and  improve 
ments,  but  is  bound  to  give  them  up  to  be  used  without  any 
increase  of  rent  by  the  plaintiff,  his  tenant.  It  does  not 
appear  when  the  house  was  put  up  and  the  improvements 
made  by  the  defendant,  but  by  the  lease  possession  was  to 
be  given,  and  we  may  assume  was  given,  to  defendant  on 
the  20th  of  March,  1855,  and  this  action  is  brought  on  the 
6th  of  September,  1859,  when  nearly  five  years  and  a- half 
of  the  term  have  expired,  from  which  a strong  inference 
may  be  drawn  that  it  is  only  recently  that  the  plaintiff  has 
made  up  his  mind  to  construe  the  lease  as  he  now  desires  to 
do.  The  meaning  and  intention  of  the  parties  are  too  mani- 
fest to  admit  of  the  plaintiff  succeeding  in  this  action,  and 
I think  the  verdict  entered  for  the  defendant  ought  not  to 
be  disturbed. 

Burns,  J.,  concurred. 

J udgrnent  for  defendant. 


Middlebrook  et  al.  y.  Thompson. 


307 


Middlebrook  et  al.  v.  Thompson,  Sheriff. 

Agreement  to  furnish  saw  logs — Delivery — Chattel  Mortgage  Act — 22  Vic.,  ch. 

96,  sec.  19. 

One  H.  agreed  with  B.  to  furnish  him  with  from  8 to  10,000  saw  logs,  to 
be  paid  for  on  delivery,  and  a small  sum  was  received  by  him  on  account. 
Afterwards  H.  agreed  to  get  out  logs  for  the  plaintiffs,  the  money  for 
them  to  be  paid  to  one  D. , to  whom  H.  was  indebted.  A large  number 
were  got  out  during  the  winter  by  H.,  and  while  on  the  ice  he  marked 
* 1040  with  the  plaintiffs’  mark.  When  the  ice  broke  up  all  were  floated 
down  together  and  became  mixed.  The  plaintiffs  accepted  and  paid 
orders  on  them  by  H.  in  D’s  favour  for  ^200  on  account,  and  afterwards 
a delivery  was  made  by  H.  to  them  of  1040  logs,  by  delivering  some  in 
the  name  of  that  number  out  of  the  whole,  which  were  still  together. 
B.,  who  had  made  large  advances  to  H.  on  his  agreement,  then  got  execu- 
tion on  a judgment  which  H.  allowed  to  go  by  default,  and  under  it  seized 
all  the  logs. 

Held,  that  the  plaintiffs  were  entitled  to  recover  for  the  1040  logs  so  sold  and 
delivered  to  them,  and  that  neither  the  Chattel  Mortgage  Act  nor  the  22 
Vic.,  ch.  96,  sec.  19,  would  have  appiied  to  such  sale,  even  if  the  jury  had 
not  found,  as  they  did,  that  there  was  an  actual  and  continued  change  of 
possession,  so  far  as  there  could  be  under  the  circumstances,  and  that  H. 
was  not  insolvent. 

This  was  an  action  of  replevin  brought  to  recover  from 
defendant  the  value  of  1040  white  pine  saw  logs,  which  the 
plaintiffs  alleged  the  defendant  wrongfully  seized  and  de- 
tained, being  their  property.  There  was  a second  count  in 
trespass. 

Pleas  : — 1st.  Not  guilty.  2nd.  Denial  of  plaintiffs’  pro- 
perty. 

At  the  trial,  at  Perth,  before  Richards,  J.,  it  appeared 
in  evidence  that  one  Horswell,  on  the  12th  of  September, 
1858,  entered  into  an  agreement  with  C.  Blodgett  & Son, 
to  furnish  them  during  the  next  season,  from  8,000  to  10,000 
standard  white  pine  logs  of  certain  lengths,  to  be  delivered 
in  their  mill-pond  in  the  township  of  Montague,  at  certain 
prices,  and  to  be  paid  for  on  delivery,  which  logs  were  to 
be  culled  and  selected  when  they  should  arrive  at  Pike 
Falls.  In  the  contract  Horswell  acknowledged  to  have  re- 
ceived, in  certain  gold  watches,  payment  in  full  for  150 
standard  logs,  and  in  three  silver  watches  payment  in  full 
for  38  standard  logs,  and  a cow  at  $20. 

Under  this  agreement  Horswell  appeared  to  have  gone  on 
to  get  out  logs,  and  Blodgett  & Son  made  him  large  ad- 
vances in  money  and  otherwise.  Horswell  had  in  previous 
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years  got  advances  from  one  Draffin,  and  he  was  indebted 
to  him  in  a considerable  sum.  The  plaintiffs,  in  February, 
3 859,  applied  to  Horswell  to  get  out  logs  for  them  to  the 
amount  of  his  debt  to  Draffin,  and  Horswell  then  marked 
1040  logs  with  the  plaintiffs’  mark,  which  were  then  on  the 
ice.  It  was  intended  to  mark  a larger  number  of  logs  in 
the  plaintiffs’  name  on  account  of  the  debt  due  to  Draffin, 
but  it  became  dark  and  the  snow  went  away,  and  no  more 
logs  were  marked.  All  the  logs  originally  got  out  for 
Blodgett  & Son  were  on  the  ice  at  the  time,  and  Blodgett 
& Son,  when  they  heard  of  the  logs  intended  to  be  delivered 
to  the  plaintiffs,  objected  to  any  division  of  the  logs  then 
there,  and  some  mark  was  put  on  them,  or  on  a portion  of 
them,  in  their  names.  When  the  ice  broke  up  and  the 
streams  opened  all  the  logs  were  brought  forward  together 
towards  their  destination,  and  the  1040  which  had  been 
marked  became  mixed  up  in  a mass  of  10,000  or  15,000 
logs,  so  that  it  was  impossible  to  separate  them.  Horswell 
gave  Draffin  two  orders  on  the  plaintiffs,  amounting  toge- 
ther to  £200,  on  account  of  the  log?  which  had  been  marked, 
and  the  plaintiffs  paid  that  amount  on  the  orders,  which 
were  dated  on  the  7th  of  May,  1859.  On  the  11th  of  June, 
1859,  Horswell  gave  authority  to  James  Connel,  his  fore- 
man, to  deliver  to  James  Watson  for  the  use  and  benefit  of 
the  plaintiffs  all  his  right,  claim  and  interest  in  1040  saw 
logs,  measured  and  marked  by  them,  and  for  which  two 
orders  had  been  given  on  them  in  favour  of  Draffin.  Under 
that  authority  Connel  delivered  to  Watson  possession  of 
some  of  the  logs  marked  with  the  plaintiffs’  mark,  and  he 
delivered  these  in  the  name  of  the  whole  number  of  1040 
logs  mixed  up  in  the  general  mass.  While  the  logs  were 
being  brought  down  the  stream,  Draffin  obtained  a judg- 
ment and  execution  against  Horswell  for  the  balance  due 
him,  and  Blodgett  & Son  then  paid  up  that  execution 
rather  than  run  the  risk  of  being  deprived  of  the  saw  logs. 
Horswell  being  indebted  to  other  parties,  Blodgett  & Son 
thought  it  most  prudent  to  get  a judgment  and  execution 
against  him,  and  they  were  allowed  to  do  so  by  Horswell. 
Under  that  execution  the  defendant  seized  all  the  logs,  and 
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though  notified  of  plaintiffs’  claim  to  1040  of  them  before 
the  sale,  he  sold  them  all  for  £1225,  and  Blodgett  & Son 
became  the  purchasers.  The  defendant  was  indemnified 
by  Blodgett  & Son,  and  this  action  was  brought  for  the  logs 
marked  in  the  plaintiffs’  name,  and  delivered  in  the  manner 
before  mentioned. 

On  the  trial,  the  learned  judge  requested  the  jury  to  find 
whether  at  the  time  of  the  transfer  Horswell  was  insolvent, 
and  whether  the  debt  to  Blodgett  was  buna  fide,  and  if  so, 
whether  the  permitting  Blodgett  to  get  judgment  by  default 
was  in  fraud  of  other  creditors,  to  give  him  a preference 
through  an  execution  which  he  could  not  legally  get  other- 
wise. The  jury  were  also  asked  to  say  if  the  agreement  to 
sell  the  logs  to  the  plaintiffs  was  bona  fide  and  for  a valu- 
able consideration,  and  whether  there  was  a delivery  to  the 
plaintiff*,  and  a continuous  change  of  possession  until  the 
arrival  of  the  logs  at  Pike  Falls,  on  the  river  Tay  : that  is, 
such  a delivery  and  possession  as  the  nature  of  the  property 
and  its  position  permitted.  They  were  directed,  if  they 
found  that  Horswell  was  not  insolvent,  and  that  his  transfer 
to  the  plaintiffs  was  in  good  faith  and  for  a valuable  consi- 
deration, and  that  the  logs  were  delivered  to  the  plaintiffs, 
and  continued  in  their  possession  as  far  as  the  position  and 
nature  of  the  property  permitted,  they  should  find  for  the 
plaintiffs  ; otherwise  for  the  defendant. 

The  jury  found  that  the  delivery  to  the  plaintiffs  and  the 
change  of  possession  were  as  complete  as  the  nature  and 
position  of  the  property  would  permit ; that  Horswell  was 
not  insolvent  at  the  time  of  the  delivery,  and  that  if  he  was 
so  the  plaintiffs  did  not  know  it ; and  they  found  a verdict 
for  the  plaintiff,  and  £200  damages. 

Leave  was  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him,  if  the  court  should  be  of  opinion  that  under 
the  statute  the  plaintiff’s  were  not  entitled  to  recover,  the 
parties  consenting  that  the  court  might  draw  any  further 
inferences  of 'fact  as  if  found  by  the  jury,  if  necessary  to 
the  determination  of  the  case. 

Prince  obtained  a rule  nisi  accordingly,  to  set  aside  the 
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verdict,  and  to  enter  a nonsuit  or  a verdict  for  the  defend- 
ant, or  for  a new  trial,  on  the  grounds  that  the  verdict  was 
contrary  to  law  and  evidence,  as  the  assignment  under  which 
the  plaintiffs  claimed  being  void  under  the  statutes  relating 
to  transfers  of  personal  property. 

Deacon  shewed  cause,  and  cited  Addison  on  Contracts, 
245  ; Proudfoot  v.  Anderson,  7 U.  C.  R.  577 ; Franklin  v. 
Neate,  13  M.  & W.  481 ; Camp  v.  Camp,  2 Hill  628;  Han- 
ford v.  Artcher,  4 Hill,  271,  297. 

Prince , contra,  cited  Short  v.  Ruttan,  12  U.'  C.  R.  79 ; 
Heward  v.  Mitchell,  10  U.  C.  R.  542  ; Wilson  v.  Kerr,  17 
U.  C.  R.  168  ; Cummings  v.  Morgan,  12  U.  C.  R.  565  ; 
Maulson  v.  Commercial  Bank,  17  U.  C.  R.  30;  Harris  v. 
The  Commercial  Bank,  16  U.  C.  R.  437 ; Waldie  v.  Grange, 
8 C.  P.  431. 


Robinson,  C.  J. — The  jury  found  for  the  plaintiffs,  and  I 
think  rightly,  on  the  evidence, independently  of  any  question 
of  Horswell  having  suffered  a judgment  to  go  against  him, 
not  altogether  in  good  faith,  in  order  to  facilitate  the  object 
of  Blodgett  & Son  in  getting  hold  of  the  logs  as  Horswell’s- 

The  contract  with  Blodgett  & Son  was  but  an  executory 
contract,  and  it  is  not  pretended  on  their  part  that  what 
had  passed  between  them  and  Horswell  had  made  the  logs 
theirs.  On  the  contrary,  they  had  them  sold  on  their  writ 
as  being  Horswell’s  logs. 

The  question,  then,  is,  whether  the  1040  logs  had  or  had 
not  become  the  property  of  the  plaintiffs  before  the  sheriff 
seized  them. 

I think  they  had,  for  by  the  agreement  between  them 
and  Horswell  the  logs  cut  for  them  were  to  be  marked  for 
the  plaintiffs  on  the  ice  of  the  lake,  which  these  logs  were, 
and  they  were  to  be  allowed  to  hold  them  for  their  advances, 
and  they  were  afterwards  actually  delivered  to  them  as 
they  were  on  their  way  at  Allan’s  Pond,  and  they  paid  the 
orders  of  Horswell  in  favour  of  Draffin,  drawn  upon  them 
according  to  their  contract,  for  the  price  of  the  logs. 

I do  not  think  that  the  Chattel  Mortgage  Act  creates  any 
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difficulty  in  the  plaintiffs’  way,  for  the  logs  were  got  out 
from  the  first  on  an  executory  contract,  as  a tradesman, 
makes  up  any  other  articles  for  a customer ; they  were  not 
turned  over  to  satisfy  or  secure  a pre-existing  debt ; and 
besides  the  jury  found,  and  I think  reasonably  upon  the 
evidence,  that  the  possession  was  changed,  and  continued 
so,  as  much  as  in  the  nature  of  things  it  could  be. 

McLean,  J. — There  is  nothing  in  the  contract  with  Blod- 
gett & Son  to  give  them  any  property  in  the  logs  which  were 
to  be  got  out  by  Horswell,  and  so  satisfied  were  they  that  the 
logs  were  subject  to  the  disposal  of  Horswell,  that  the}7 
thought  proper  to  obtain  a judgment  and  execution  in  order 
to  secure  them  to  cover  the  amount  of  their  own  advances. 
All  the  logs  were  intended  for  Blodgett  & Son,  except  the 
1040  which  were  marked  with  the  plaintiffs’  mark  ; and  if 
the  testimony  is  correct,  nearly  8000  logs  were  seized  and 
sold  by  the  defendant  under  Blodgett’s  execution,  for  about 
£1225.  When  Horswell  was  getting  out  the  logs,  he  had  a 
right  to  transfer  them  to  the  plaintiff*  or  any  other  persons 
for  a valuable  consideration,  and  the  orders  given  on  the 
plaintiffs  in  favour  of  Draffin  certainly  constitute  a good  con- 
sideration between  the  plaintiffs  and  him.  The  logs  were 
absolutely  assigned,  not  mortgaged  or  transferred  in  security 
for  a debt,  and  they  were  marked  at  the  time  in  the  plaintiff's’ 
name,  before  Blodgett  & Son  had  assumed  any  control  or  had 
anything  to  do  with  them.  Subsequently,  when  the  logs 
were  in  the  water,  besides  the  implied  delivery  arising  from 
the  plaintiffs’  mark  being  put  upon  the  logs,  there  was  an 
actual  delivery  so  far  as  it  could  be  made ; and  the  juiy 
have  found  that  such  delivery  was  followed  by  an  immediate 
and  continuous  change  of  possession,  as  far  as  the  position 
of  the  property  could  admit.  There  was,  according  to  the 
finding  of  the  jury,  nothing  wanting  to  make  the  sale  to  the 
plaintiffs  complete  and  binding  in  law.  But  the  defendant 
alleges  that  Horswell  was  in  insolvent  circumstances,  and 
that  therefore,  under  the  19th  section  of  22  Vic.,  ch.  96,  the 
transfer  was  void,  being  intended  to  give  the  plaintiffs  or 
Draffin  a preference  over  other  creditors.  That  Horswell 
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was  indebted  to  several  persons  in  considerable  sums,  at  the 
time  of  the  assignment,  was  shewn  by  his  own  testimony,  but 
the  jury  have  found  that  he  was  not  insolvent,  and  that  the 
plaintiffs  were  not  aware  of  his  being  insolvent.  The  debt 
on  account  of  which  the  logs  were  assigned  to  the  plaintiffs 
was  not  one  due  to  them,  so  that  in  getting  the  logs  from 
Horswell  they  were  not  getting  any  preference  as  creditors. 
They  were  then  paying  their  money  to  Draffin  for  the  logs, 
which  Horswell  was  willing  should  be  applied  to  the  pay- 
ment of  part  of  a debt  due  to  Draffin.  We  cannot  hold,  I 
think,  that  a person  who  happens  to  be  involved  in  debt  is 
not  at  liberty  to  pay  a portion  of  a debt  to  one  creditor, 
because  he  cannot  at  the  same  time  meet  all  his  obligations. 
To  hold  so  would  be  to  declare  that  a man  who  cannot  pay 
all  his  debts  must  not  pay  any  till  he  is  able  to  pay  all,  and 
that  if  he  does  so  he  will  be  guilty  of  a fraud.  But  the 
jury  have  on  the  facts  submitted  to  them  found  that  Hors- 
well was  not  insolvent , and  I cannot  say  that  the  evidence 
establishes  satisfactorily  that  they  were  wrong  in  coming  to 
that  conclusion,  or  that  the  transfer  of  the  logs  to  the  plain- 
tiffs by  Horswell  was  for  any  fraudulent  purpose  whatever. 

My  opinion,  therefore,  is  that  the  rule  to  enter  a nonsuit 
or  a verdict  in  favour  of  the  defendant  must  be  discharged. 

Burns,  J.,  concurred. 

Buie  discharged. 


Ford  v.  Langlois. 

Criminal  conversation — Proof  of  marriage. 

To  a declaration  alleging  “ that  the  defendant  debauched  and  carnally  knew 
the  wife  of  the  plaintiff,”  defendant  pleaded  only  not  guilty. 
held , that  upon  this  issue  it  was  not  necessary  to  prove  that  the  woman  was 
the  plaintiff’s  wife. 

The  declaration  was  in  these  words,  “ For  that  the 
defendant  debauched  and  carnally  knew  the  wife  of  the 
plaintiff.” 

Plea  ; — Not  guilty. 

At  the  trial,  at  Sandwich,  before  McLean,  J.,  the  plain- 
tiff’s counsel  contended  that  on  the  issue  he  had  only  to 
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prove  the  carnai  intercourse,  the  marriage  not  being  de- 
nied. 

The  defendant’s  counsel  on  the  other  hand,  insisted  that 
it  was  incumbent  on  the  plaintiff,  since  he  had  not  given  the 
name  of  the  woman,  to  prove  a criminal  intercourse  with 
some  woman  who  was  really  his  wife,  for  that  there  was  no 
other  means  of  identifying  the  person  : that  the  defendant 
could  not  in  answer  to  this  declaration  deny  the  marriage, 
for  it  would  have  been  insensible  to  plead  that  the  plaintiff’s 
wife  was  not  his  wife. 

The  plaintiff  then  offered  to  prove  that  a certain  woman 
had  lived  with  him  as  his  wife,  and  been  reputed  and  known 
as  such,  and  that  the  defendant  had  acknowledged  that 
the  woman  said  to  have  been  debauched  was  the  plaintiff’s 
wife. 

The  learned  judge  held  that  kind  of  evidence  to  be  in- 
sufficient for  the  purpose  of  this  action,  and  nonsuited  the 
plaintiff. 

Prince , for  the  plaintiff,  moved  to  set  the  nonsuit  aside. 
He  cited  Kenrick  v.  Horder,  7 E.  & B.  628. 

O'Connor  supported  the  rule. 

The  court,  on  the  authority  of  the  case  cited,  made  the 
rule  absolute,  McLean , J.,  remarking  that,  although  he 
disapproved  of  the  decision,  he  thought  it  better  to  be 
bound  by  it. 

Rule  absolute. 


21 
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Mann  and  Hobson  v.  The  Western  Assurance  Company. 

Insurance — Affidavit  and  certificate  of  loss — Time  of  furnishing — Reasonable 
time , zvhether  a question  for  the  court  or  jury — Interest  of  plaintiffs. 

The  plaintiffs  brought  an  action  against  these  defendants  on  a policy  of 
insurance,  which  provided  that  the  assured  should  “give  immediate  notice 
of  any  loss  or  damage  by  fire  within  fourteen  days,  to  the  agent  of  the 
company,”  &c.,  &c.,  and,  “as  soon  after  as  possible,”  should  deliver  in 
a particular  account  of  such  loss  or  damage,  signed  with  their  own  hands, 
and  verified  by  their  oath  or  affirmation  : * * that  they  should  also 

make  a declaration  and  produce  certain  certificates  specified ; and  that 
until  such  proofs,  declarations  and  certificates  were  produced,  the  loss 
should  not  be  payable. 

At  the  trial  the  notice  required  was  proved,  but  the  certificate  and  affidavit 
produced  were  afterwards  held  by  the  court  to  be  insufficient,  and  a 
no  i suit  was  entered.  The  plaintiffs  then,  about  eleven  months  after  the 
fire,  furnished  a new  and  sufficient  affidavit  and  certificate,  and  brought 
another  action,  in  which  the  defendants  pleaded  that  the  plaintiffs  did 
not  as  soon  after  the  fire  as  possible  deliver  these  papers.  It  appeared 
that  when  the  first  papers  were  furnished  defendants  objected  to  their 
sufficiency,  and  that  others  were  a few  days  after  delivered,  to  which  it 
was  not  shewn  that  the  plaintiffs  were  notified  of  any  objection  until  the 
first  trial. 

Held , that  the  words  “ as  soon  as  possible  ” must  be  construed  to  mean 
within  a reasonable  time  under  the  circumstances  ; and  Burns , J.,  dis- 
senting, that  it  was  properly  left  to  the  jury  to  say  whether,  considering  all 
the  facts,  the  defendants  had  complied  with  the  condition  by  furnishing 
the  second  set  of  papers,  and  was  not  a question  of  law  upon  which  the 
judge  should  have  decided. 

The  plaintiffs,  while  in  partnership,  had  purchased  the  land,  on  which  they 
aftei wards  built  the  mill  in  question,  which  was  burned,  from  one  A.,  who 
held  their  bond  for  the  balance  of  purchase  money.  Before  the  fire  they 
dissolved  partnership  by  a deed,  in  which  it  was  agreed  that  Mann  should 
wind  up  the  business,  and  should  hold  “the  mill  property”  for  his  own 
use,  but  no  regular  conveyance  of  it  had  been  executed. 

Held , that  Hobson  had  sufficient  interest  to  enable  him  to  join  in  suing  on 
the  policy. 

Held , also,  that  the  affidavit  and  magistrate’s  certificate  last  furnished  were 
sufficient,  though  Mann,  who  alone  made  the  affidavit,  was  described  as 
solely  interested  in  the  property,  and  the  certificate  stated  the  loss  as 
his  only. 

This  was  a new  action  upon  the  same  policy  mentioned 
in  the  report  of  the  case  between  the  same  parties  in  17 
U.  C.  190,  the  plaintiffs  having  consented  to  take  a nonsuit 
in  that  action. 

The  defendants  relied  in  this  present  action  not  only  upon 
the  same  defences  set  up  in  the  former  case,  but  in  addi- 
tion they  pleaded  : — 1.  That  the  plaintiffs  were  not  in- 
terested as  alleged  in  the  declaration. 

2.  That  the  plaintiffs  had  not  produced  to  the  defendants 
the  proofs,  declarations  and  certificates  required  by  the 
ninth  condition  endorsed  upon  the  said  policy,  and  without 
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which  proofs,  declarations  and  certificates,  the  said  loss,  if 
any,  was  not  payable. 

3.  That  the  plaintiffs  did  not,  on  the  occasion  of  the 
said  loss,  use  their  best  endeavours  to  save  and  preserve 
the  said  property  so  insured  as  alleged. 

4.  That  the  fire  was  begun  and  caused  by  the  plaintiffs, 
or  by  their  procurement,  and  that  of  others  in  collusion 
with  them,  with  the  intent  and  design  of  fraudulently  and 
feloniously  destro}nng  and  consuming  the  premises  ; and 

5.  That  the  plaintiffs  did  not  as  soon  after  the  said  fire 
as  possible  produce  or  deliver  to  the  defendants  a particular 
account  of  such  loss  and  damage,  with  the  certificate  of  a 
magistrate  or  notary  public,  in  accordance  with  the  ninth 
condition  endorsed  upon  the  policy. 

The  trial  took  place  at  Beilin,  before  Burns , J.  The 
plaintiffs  relied  upon  the  same  notices,  certificates  and 
proofs  used  at  the  former  trial.  Before  the  present  action 
was  commenced,  the  plaintiff  Mann,  on  the  12th  of  April, 
1859,  made  out  an  account  of  the  loss  of  the  mill,  signed  by 
himself  alone,  and  appended  thereto  made  an  affidavit 
before  a justice  of  the  peace,  in  which  he  stated  that  the 
whole  value  of  the  saw-mill  at  the  time  of  the  fire  was 
$24,000 : that  at  the  time  of  the  fire  it  was  not  insured  in 
any  other  company  than  that  of  the  defendants,  and  no 
other  insurance  had  been  made  thereon  except  that  with 
the  defendants  for  £250  : that  originally  the  property  was 
purchased  by  him,  Mann,  in  connexion  with  the  other  plain- 
tiff*, Hobson,  from  one  Ainslie,  to  whom  they  paid  a portion 
of  the  purchase  money  and  gave  their  bond  for  the  balance, 
and  at  their  dissolution,  on  the  1st  of  June,  1858,  was  trans- 
ferred to  Mann  by  Hobson,  and  was  at  the  time  of  the  fire 
occupied  and  used  as  a saw-mill  only.  He  further  stated 
that  the  fire  was  first  observed  between  eleven  and  twelve 
o’clock  on  the  night  of  Saturday  the  3rd  of  July,  1858,  when 
flames  were  first  seen  issuing  from  the  roof  of  the  building : 
that  as  to  how  the  fire  originated  he  was  unable  to  give  any 
particulars,  being  ignorant  of  the  fact : that  all  he  had 
stated  above  was  true,  so  far  as  he  knew  or  believed  ; and 
that  the  saw-mill  was  occupied  by  himself. 
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Annexed  to  this  affidavit  was  a certificate,  under  the 
hand  and  seal  of  the  same  magistrate  named  in  the  report 
of  the  first  trial,  also  dated  the  12th  of  April,  1859.  in 
which  he  stated  that  he  had  examined  the  circumstances 
attending  the  fire  : that  he  was  acquainted  with  the  char- 
acter and  circumstances  of  Mann : and  he  verily  believed 
that  by  misfortune,  and  without  fraud  or  evil  practice,  Mann 
had  sustained  loss  and  damage  on  the  mill  by  reason  of  the 
fire  to  the  amount  of  £400. 

These  proofs,  in  accordance  with  the  terms  of  the  ninth 
condition  endorsed  on  the  policy,  were  furnished  to  the 
defendants  on  the  1st  of  June,  1859. 

The  deed  of  dissolution  of  partnership  was  put  in,  dated 
the  1st  of  June,  1858,  but  the  instrument  did  not  contain 
any  specific  transfer  of  Hobson’s  interest  in  the  policy 
itself. 

At  the  close  of  the  plaintiffs’  case,  the  defendants’  counsel 
raised  the  following  points  as  grounds  of  nonsuit : — 

1.  The  same  objections  taken  in  the  former  case  to  the 
proofs  furnished  before  the  former  action. 

2.  That  Hobson,  by  assigning  to  the  other  plaintiff,  ceased 
to  have  any  interest  in  the  property,  and  after  that  act  the 
remedy  should  be  in  equity  and  not  at  law. 

3.  That  if  the  plaintiffs’  remedy  were  still  at  law  upon 
the  policy,  then  the  last  claim  made  and  furnished  to  the 
company  on  the  1st  of  June,  1859,  with  the  affidavit  of  the 
plaintiff*  Mann,  was  insufficient,  being  in  the  name  of  one  of 
the  plaintiffs  alone. 

4.  That  the  fire  having  occurred  on  the  3rd  of  July, 
1858,  and  the  full  proofs  not  being  furnished  to  the  defend- 
ants till  the  1st  of  June,  1859,  the  fifth  plea  of  the  defend- 
ants was  proved. 

Leave  was  reserved  to  the  defendants  to  move  to  enter 
a nonsuit  on  these  objections,  or  any  of  them,  if  the  court 
should  think  them  entitled  to  prevail. 

The  defendants  then  gave  evidence  to  sustain  their  fourth 
plea.  One  witness  swore  that  he  was  watching  his  own 
premises  against  breachy  cattle  on  the  evening  of  the  fire, 
and  while  he  sat  upon  a log  in  his  field,  during  the  course 
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of  the  evening,  being  a bright  star-light  night,  he  saw  the 
plaintiff  Mann  go  to  the  mill,  and  after  taking  some  tools, 
some  of  which  he  carried  to  his  house,  and  after  throwing 
.an  axe  into  the  mill-race,  he  deliberately  set  fire  to  the  mill 
by  placing  shavings  against  the  side  of  it  and  setting  fire  to 
them,  and  then  he  set  off  for  Galt.  This  happened,  he  said, 
between  nine  and  ten  o’clock  on  a fine  summer  night.  The 
witness  was  in  his  own  field  at  the  time,  about  70  or  80  feet 
from  the  mill.  “I  thought  it  was  best,’’  the  witness  added, 
4t  to  say  nothing  about  it,  and  so  I went  home  and  went  to 
bed ; but  a neighbour  called  me,  and  then  I went  to  the  fire 
and  tried  to  save  what  lumber  I could.  I spoke  to  a friend 
of  what  I had  seen  and  he  advised  me  to  hold  my  tongue.” 
Upon  cross-examination,  the  witness  said,  among  other 
things,  “ He  remained  at  the  house  about  a quarter  of  an 
hour,  and  I sat  still  all  the  while.  I thought  it  suspicious, 
and  would  see  what  happened  next.  I have  had  a dispute 
with  Mann  about  a lawsuit.  Goodalfs  premises  were  in 
danger  from  sparks,  etc.,  but  I did  not  go  to  inform  him. 
* * I might  have  said  to  Walker  that  Mann  could  not 

have  done  it ; I don’t  mind  of  it.” 

Another  witness,  the  sawyer,  proved  that  he  had  a box 
of  tools  in  the  mill  in  which  he  had  put  some  augers  belong- 
ing to  the  plaintiff  Mann,  and  had  locked  the  chest  the 
afternoon  before  the  fire.  He  swore  that  when  searching 
for  the  remains  of  the  tools  he  found  the  lock  of  the  chest, 
and  it  was  broken ; also  that  he  observed  the  augers  he  had 
put  into  the  chest  in  the  house  of  Mann  after  the  fire : that 
when  speaking  about  it  to  Mann  both  Mann  and  his  wife 
cautioned  him  against  speaking  in  that  way,  for  fear  it 
might  come  to  the  knowledge  of  the  company  ; and  that 
Mann  further  stated  to  him,  that  if  he  succeeded  in  obtain- 
ing the  insurance  money,  he,  the  witness,  should  be  no  loser 
by  his  chest  of  tools  being  burnt. 

Evidence  was  also  given  to  shew  the  embarrassed  circum- 
stances of  the  plaintiff  about  the  time  of  the  fire,  and  that 
the  mill  was  about  standing  idle  for  want  of  logs  to  saw  up. 
The  policy  was  put  in  and  used  by  both  parties.  The  ninth 
condition  is  set  out  in  the  report  of  the  former  triaL 
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The  learned  judge  left  it  to  the  jury  to  determine,  upon 
the  evidence  on  the  fourth  plea,  whether  they  were  satisfied 
that  the  plaintiff'  himself  destroyed  the  property  or  was 
accessory  to  it. 

Also,  upon  the  fifth  plea,  the  question  was  put  to  the  jury 
to  say  whether,  as  a matter  of  fact,  the  omission  to  furnish 
the  fresh  proofs  until  the  1st  of  June,  1859,  when  the  fire 
occurred  on  the  3rd  of  July,  1858,  was  sufficient  to  prove 
the  plea,  which  asserted  that  the  plaintiffs  did  not  as  soon 
after  the  fire  as  possible  produce  a particular  account,  etc. 

The  learned  judge  was  not  altogether  satisfied  that  the 
question  upon  the  fifth  plea  was  one  of  fact  for  the  jury,  but 
rather  inclined  to  consider  that  it  was  a legal  question  for 
the  court  to  determine  upon  the  facts  proved,  and  he  there- 
fore reserved  that  question  for  determination  by  the  court, 
with  the  other  points  raised  for  nonsuit. 

The  jury  found  in  the  plaintiffs’  favor  on  both  questions. 

Duggan , Q.  C.,  obtained  a rule  to  shew  cause  why  a non- 
suit should  not  be  entered  pursuant  to  the  leave  reserved 
at  the  trial,  or  why  a new  trial  should  not  be  had,  the  ver- 
dict being  contrary  to  law  and  evidence  and  the  judge’s 
charge  upon  the  fourth  plea. 

Read , Q C.,  shewed  cause,  and  cited  Mann  aud  Hobson, 
v.  Western  Assurance  Co.,  17  U.  C.  R.  190  ; Not  man  v.  The 
Anchor  Ins.  Co.,  4 Jur.  N.  S.  712;  Foster,  officer  of  the  Bri- 
tannia Life  Assurance  Association  v.  The  Mentor  Life  Assur- 
ance Co.,  18  Jur.,  830  ; McMasters  v.  Westchester  Ins.  Co., 
25  Wend.  379 ; iEtna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  400 ; 
Columbia  Ins.  Co.  of  Alexandria  v.  Lawrence,  10  Peters  507, 
513 ; Ellis  v.  Thompson,  3 M.  & W.  453  ; Thompson  v.  Gib- 
son, 8 M.  & W.  288 ; Facey  v.  Hurdom,  3 B.  & C.  213 ; Wing 
v.  Harve}',  5 DeG.  M.  & G.  265 ; Anderson  v.  Fitzgerald,  4 
H.  L.  Cas.  484 ; Pitt  v.  Shew,  4 B.  &-  Al.  208 

Duggan , Q.  C.,  contra,  cited  Rhind  v.  Wilkinson,  2 Taunt. 
237  ; Cohen  v.  Hannam,  5 Taunt.  101  ; Powles  v.  Innes,  11 
M.  & W.  10 ; Bell  v.  Ansley,  16  East  141 ; Wright  v.  Welbie, 
1 Chitty  Rep.  49. 

Robinson,  C J. — With  respect  to  the  fourth  plea  having 
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been  proved,  it  is  true  that  there  was  direct  and  positive 
evidence  given  by  one  witness  that  he  saw  Mann  set  fire  to 
the  saw-mill ; and  if  the  testimony  of  that  witness  had  been 
credited  by  the  jury,  they  could  not  have  done  otherwise 
than  find  for  the  defendants  on  that  plea.  But  the  account 
given  by  that  witness  of  what  he  saw  and  did  that  night  is 
so  improbable  on  the  face  of  it,  that  we  cannot  wonder  that 
the  jury  were  not  satisfied  that  they  could  safely  rely  upon 
it.  Besides  his  evidence,  there  was  some  testimony  from 
another  witness  that  was  well  calculated  to  raise  suspicion, 
but  all  went  fairly  to  the  jury,  and  upon  a review  of  the 
whole  testimony  we  think  we  cannot  hold  that  the  verdict 
was  so  clearly  against  evidence  that  we  ought  to  grant  a new 
trial  in  order  to  give  the  defendants  a second  opportunity 
of  setting  up  that  defence.  Every  case  of  this  kind  must 
depend  on  its  own  circumstances.  We  have  no  doubt  that 
the  court  can  grant  a new  trial  after  the  acquittal  of  a 
defendant  on  such  a plea,  but  it  should  only  be  in  a case 
where  there  really  seems  no  room  to  doubt  that  the  verdict 
is  against  the  truth  of  the  case. 

As  to  the  first  plea,  which  denies  that  the  plaintiffs  were 
interested  at  the  time  of  the  loss.  When  they  insured  they 
were  equitable  owners  only,  under  a contract  to  purchase 
from  a third  party,  upon  condition  of  making  certain  pay- 
ments, which  are  not  yet  all  due.  They  had  such  an  inter- 
est, being  equitable  owners  in  possession,  as  enabled  them 
to  insure.  The  question  is  as  to  the  effect  upon  the  policy 
of  the  proof  that  was  given  of  Hobson  having,  upon  the 
dissolution  of  the  partnership,  not  long  before  the  fire,  given 
up  his  interest  in  this  “ mill  property”  to  Mann.  It  was 
not  shewn  that  Hobson  had  by  any  legal  instrument  con- 
veyed his  equitable  estate  to  Mann,  which  it  has  been 
held  must  be  shewn  in  such  cases; (a)  he  merely,  in  the 
deed  of  dissolution  consents  that  Mann  shall  have,  pos- 
sess and  enjoy  it.  The  deed  contains  no  operative  words  of 
grant.  They  both  still  stand  bound  to  Ainslie,  the  vendor, 
for  the  purchase  money,  and  Hobson  has  therefore  an 
interest  in  the  property,  which  he  may  be  compelled  to  pay 


(a)  See  Angell  on  Insurance,  sec.  195. 
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for  in  case  Mann  should  fail  to  do  so.  Under  such  circum- 
stances, it  appears  to  me  that  Hobson  cannot  be  said  to 
have  alienated  so  as  to  have  disabled  himself  from  joining 
in  the  action  on  the  policy,  though  he  may  be  considered  as 
allowing  his  name  to  be  used  for  the  benefit  of  Mann. 

With  respect  to  the  exceptions  taken  to  the  sufficiency  of 
proof  of  timely  notice  of  the  loss,  and  of  the  affidavit  and 
certificate  which  the  terms  of  the  policy  require  should  be 
furnished,  the  plaintiffs  rely  upon  those  which  had  been 
delivered  before  the  first  action  was  brought,  as  well  as  upon 
those  which  have  been  furnished  since  the  trial  of  the  last 
suit  and  before  the  commencement  of  this  action.  But  we 
adhere  to  the  decision  we  formerly  came  to  in  regard  to  the 
notice,  affidavit  and  certificate,  given  and  obtained  in  1858, 
and  cannot  allow  the  affidavit  and  certificate  produced  in 
the  former  action  to  have  been  sufficient,  for  the  reasons 
given  in  the  case  of  Mann  and  Hobson  v.  The  Western 
Assurance  Company,  (17  U.  C.  R.  190),  and  which  need  not 
be  repeated. 

Then,  are  the  plaintiffs  entitled  to  recover  under  the 
papers  furnished  in  April,  1859  ? The  notice  of  loss  that 
was  given  a few  days  after  the  fire  we  have  held  to  be  suffi- 
cient, and  no  question  now  arises  upon  that. 

Then  as  to  the  affidavit  and  magistrate’s  certificate  fur- 
nished in  April,  1859,  eight  months  after  the  fire,  but  before 
this  action  was  commenced,  they  are  I think  in  form  suffi- 
cient, and  I do  not  take  it  to  be  a fatal  objection  to  them 
that  Mann  is  described  in  the  affidavit  as  being  at  the  time 
of  the  fire  solely  interested  in  the  property  insured,  and 
that  the  magistrate  in  the  certificate  spoke  of  the  loss  as 
being  the  loss  of  Mann  alone.  It  could  not  be  expected  or 
required  either  that  Mann  should  swear  to  what  would  be 
substantially  untrue  in  regard  to  his  interest,  or  that  the 
magistrate  should  certify  contrary  to  what  he  was  told  was 
the  fact.  The  defendants’  agent  could  not  be  misled  as  to 
the  policy  that  was  referred  to,  for  it  was  clearly  identified 
by  the  contents  of  both  documents.  All  that  is  desired  to 
be  attained  by  calling  for  the  affidavit  and  certificate  is  that 
the  parties  making  the  one  and  signing  the  other  are  apply- 
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ing  such  statements  as  they  are  required  to  make  to  the  loss 
which  was  insured  against,  and  the  express  reference  made 
to  the  policy  by  its  number  can  leave  no  doubt  upon  that 
point. 

But  the  objection  more  particularly  relied  upon  in  regard 
to  the  affidavit  and  certificate  furnished  in  April  last,  is  that 
they  were  given  too  late. 

When  we  granted  the  new  trial  in  this  case,  at  the  in- 
stance of  the  defendants,  it  was  suggested  by  me  in  giving 
judgment,  (17  U.  C.  R.  199,)  that  if  the  plaintiffs  desired  it 
they  might  have  a nonsuit  entered  instead  of  carrying  their 
case  a second  time  to  trial,  while  they  had  only  that  affida- 
vit and  certificate  to  rely  upon  which  the  court  had  already 
determined  to  be  insufficient ; and  that  by  taking  that  course 
they  might  have  it  in  their  power  to  free  their  case  from 
some  of  the  exceptions  which  had  been  taken  to  their  pre- 
liminary statements  and  proofs  of  loss,  in  case  it  could  be 
held  that  they  are  not  necessary  to  be  delivered  within  a 
certain  time,  but  merely  before  action  brought,  or  at  all 
events  without  any  unreasonable  delay. 

I was  then  referring  to  the  ninth  condition  of  the  policy, 
which  is  set  out  verbatim  in  the  report  of  the  case,  (17  TJ. 
C.  R.  191,)  and  which  makes  it  necessary  for  the  insured  to 
give  immediate  notice  of  any  loss  or  damage  within  fourteen 
days,  and  as  soon  after  as  possible  to  deliver  in  a particular 
account  of  such  loss  or  damage,  signed  with  their  own  hands 
and  verified  by  their  oath  or  affirmation,  and  containing 
such  statements  as  are  required  by  this  ninth  condition  to 
be  made.  The  same  condition  then  proceeds  to  require  that 
the  insured  shall  produce  a certificate,  under  the  hand  and 
seal  of  a magistrate  or  notary  public,  setting  forth  certain 
particulars  ; and  as  nothing  is  said  of  the  time  within  which 
such  certificate  must  be  furnished,  we  must  take  it  to  be 
meant  that  the  certificate  will  be  in  time  whenever  the 
statement  and  affidavit  would  be  in  time  ; and  we  see  what 
is  said  in  the  condition  on  that  point,  that  they  are  to  be 
delivered  in  as  soon  after  the  notice  of  the  loss  as  possible. 
And  at  the  end  of  the  same  ninth  condition  are  these  words  : 

“ And  until  such  proofs,  declarations  and  certificates,  are 
produced,  the  loss  shall  not  be  payable.” 
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Before  bringing  the  present  action,  the  plaintiffs  have 
delivered  a new  statement  on  oath  made  by  one  of  them, 
which  I think  is  sufficient,  and  a new  certificate  given  by 
the  magistrate  who  had  given  the  former  defective  certifi- 
cate. Admitting  these  to  be  sufficient  in  form,  we  have 
now  to  determine  whether  the  plaintiffs  are  in  time  with 
them  ; and  in  disposing  of  that  question  we  must  look  at 
the  issues  upon  the  record. 

The  second  plea  sets  up  as  a defence,  “ That  the  plaintiffs 
have  not  produced  to  the  defendants  the  proofs,  declaration 
and  certificate  required  by  the  ninth  condition  endorsed 
upon  the  said  policy  of  assurance,  and  without  which  proofs, 
declaration  and  certificate , the  said  loss,  if  any  there  he  to 
the  said  plaintiffs,  is  not  payable  by  the  defendants .”  Upon 
that  plea,  I think  the  plaintiffs  are  entitled  to  a verdict,  for 
the  proofs,  declaration  and  certificate  required  by  the  policy, 
had  been  produced  before  this  action  was  brought,  and  the 
plea  does  not  set  up  as  a defence  that  they  were  not  fur- 
nished in  time. 

But  by  another  plea,  the  fifth,  the  defendants  have  placed 
their  defence  expressly  on  this  ground,  “ that  the  plaintiffs 
did  not,  as  soon  after  the  said  fire  as  possible,  produce  or 
deliver  to  the  defendants  a particular  account  of  such  loss 
and  damage,  together  with  a certificate  of  a magistrate  or 
notary  public,  in  accordance  with  the  ninth  condition  en- 
dorsed upon  the  said  policy  of  insurance.” 

The  terms  of  this  plea  are  very  different  from  the  other. 
The  plaintiffs  not  having  demurred  to  the  plea,  but  having 
in  the  common  form  joined  issue  upon  it,  the  jury  were 
bound  to  find  whether  the  defence  pleaded  was  true,  with- 
out reference  to  the  sufficiency  of  the  plea. 

The  question  having  been  left  to  them,  they  found  in 
favour  of  the  plaintiffs  upon  the  fifth  plea  as  well  as  upon 
the  others  ; and  we  are  asked  to  grant  a new  trial  generally, 
on  the  ground  that  the  verdict  is  contrary  to  law  and  evi- 
dence, and  the  judge’s  charge,  and  that  the  fourth  plea  of 
the  defendants  was  proved,  which  refers  to  the  defence 
upon  the  merits,  that  the  fire  was  not  accidental,  but  was 
wilfully  occasioned  by  the  plaintiffs  themselves.  The  find- 
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ing  of  the  jury  in  favour  of  the  plaintiffs  upon  the  fifth  plea 
is  not  particularly  complained  of  in  this  rule,  and  was  not, 
I think,  made  a ground  for  supporting  the  rule  for  a new 
trial  upon  the  argument.  If  it  had  been.  I should  not  have 
been  in  favour  of  granting  a new  trial  on  account  of  the 
verdict  given  upon  that  plea,  for  it  is  not  complained  that 
such  finding  was  in  consequence  of  an}^  misdirection,  and 
we  ought  not,  I think,  as  a mere  matter  of  discretion,  to  de- 
prive the  plaintiffs  of  their  verdict  on  that  issue.  The  plea 
itself  is  immaterial,  for  it  denies  that  the  plaintiffs  did,  as 
soon  after  the  fire  as  possible,  deliver  a statement,  verified 
by  affidavit,  of  the  loss,  and  a magistrate’s  certificate,  &c. ; 
whereas  that  is  not  what  the  condition  referred  to  requires, 
but  that  they  should  be  furnished  as  soon  as  possible  after 
the  notice  of  the  loss  had  been  delivered.  Besides,  after  all 
that  we  know  judicially  to  have  passed  in  this  case,  it  would 
not  be  advancing  the  ends  of  justice  to  grant  a new  trial  on 
account  of  this  being  found  against  the  defendants,  in  the 
absence  of  any  misdirection. 

The  only  point  to  be  disposed  of  in  connexion  with  that 
plea,  I think,  is  that  which  was  reserved  at  the  trial,  namely, 
whether  the  question  of  reasonable  time  for  the  delivery  of 
the  affidavit  and  certificate  was  properly  a question  for  the 
judge  to  take  into  his  own  hands  at  the  trial,  or  whether  it 
should  have  been  submitted,  as  it  was,  to  the  jury.  It  was 
proper,  I think,  to  leave  that  question  to  the  jury,  with  such 
directions  as  the  learned  judge  might  think  proper,  under 
all  the  circumstances  of  the  case*;  (a)  for  this  is  not  a case 
in  which  the  time  can  be  said  to  have  been  fixed  by  any 
rule  of  law,  or  by  any  course  of  judicial  decision  ; though  I 
do  not  mean  to  say  that  where  there  are  no  circumstances 
accounting  for  delay,  and  where  the  delay  has  been  great, 
it  may  not  be  right  in  the  judge  to  tell  the  jury  that  the 
statement  has  clearly  not  been  furnished  in  time,  according 
to  the  condition  of  the  policy. 

In  this  case  notice  of  the  loss  was  given  in  time,  so  that 
the  agent  had  due  opportunity  to  commence  enquiry  at 

(a)  See  Facey  v.  Hurclom,  3 B.  & C.  213  ; Angell  on  Insurance,  secs.  233, 
240,  244,  245  ; Tay.  Ev.,  secs.  28-32. 
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once  ; and  there  is  a good  deal  of  force  in  the  argument, 
that  the  concluding  words  of  the  condition,  which  provide 
that  the  loss  shall  not  be  payable  till  the  affidavit  and  cer- 
tificate are  furnished,  shew  that  as  regards  those  papers  all 
that  is  meant  is,  that  before  the  insured  can  be  in  a condi- 
tion to  enforce  payment  he  shall  be  put  to  his  oath  respect- 
ing the  principal  facts,  which  must  be  within  his  own  know- 
ledge, and  must  produce  a certificate  from  a disinterested 
public  officer,  corroborating  his  statements  in  certain  points. 
These  are  great  checks,  but  we  do  not  see  that  it  can  be  of 
particular  consequence  that  either  the  oath  or  certificate 
should  be  made  or  delivered  without  delay,  as  in  the  case 
of  the  notice,  though,  on  the  other  hand,  it  will  not  be  easy 
in  any  such  case  to  hold  that  the  words  “ as  soon  as  possi- 
ble ” mean  nothing  stronger  than  the  subsequent  words, 
which  would  make  it  sufficient,  if  they  stood  alone,  that  the 
papers  refeired  to  should  be  delivered  before  payment  of 
the  loss  can  be  demanded. 

But  I think  the  rule  should  be  discharged  as  to  the  point 
regarding  the  proofs  ; because  it  was  not  improper,  in  my 
opinion,  to  leave  the  question  as  it  was  left  to  the  jury, 
looking  at  the  peculiar  circumstances  of  this  case  ; and  if  it 
had  rested  with  the  judge  alone,  I must  say  that  I should 
be  inclined  not  to  pronounce  on  that  point  otherwise  than 
as  the  jury  did;  for  when  the  first  affidavit  and  certificate 
were  delivered  to  the  agent  he  kept  them,  and  though  he 
wrote  to  say  that  the  papers  were  insufficient,  he  did  not 
point  out  what  the  defect  was.  Then  the  parties  had,  in  the 
interval  between  sending  the  first  and  the  last  set  of  papers, 
been  in  correspondence  in  regard  to  the  loss,  and  the  defen- 
dants have  placed  their  defence  upon  another  ground,  which 
is  apart  from  all  such  technical  objections  to  preliminary 
proofs,  and  goes  to  the  true  merits  of  the  claim. 

In  my  opinion  the  rule  should  be  discharged,  as  I believe 
we  all  agree  that  we  should  not  upon  the  evidence  grant  a 
new  trial  in  consequence  of  the  plaintiffs’  acquittal  on  the 
fourth  plea. 

Burns,  J. — With  respect  to  the  objections  that  this  action 
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cannot  be  maintained  in  the  name  of  Hobson  with  the  other 
plaintiff,  by  reason  of  his  having  assigned  and  transferred 
his  interest ; and  that  if  the  action  can  be  maintained  in  the 
names  of  both,  then  that  the  proofs,  &c.,  furnished  by  one 
only  of  the  plaintiffs  in  his  own  name  is  insufficient,  I am 
of  opinion  that  neither  of  them  are  entitled  to  prevail. 

At  the  time  the  policy  was  effected  they  were  in  partner- 
ship and  had  equal  interest.  Before  the  loss  happened  tho 
one  partner  assigned  his  interest  in  the  partnership  property 
to  the  other  partner,  and  then  the  whole  interest  vested  in 
Mann.  If  the  partner  had  assigned  his  interest  to  another 
person,  so  that  the  interest  was  severed,  it  may  be,  perhaps,, 
that  such  a severance  of  interest  might  have  destroyed  the 
policy.  According  to  Powles  et  al.  v.  Innes,  (11  M.  & W. 
10,)  where  part  owners  of  a ship  insure,  and  one  of  them 
transfers  his  share  to  a third  person,  the  effect  of  that  is  to 
destroy  the  entirety  of  the  policy.  This  case  is  different, 
for  here  the  two  plaintiffs  were  partners,  and  instead  of 
transferring  to  one  a stranger  to  the  policy,  as  in  that  ease,, 
the  transfer  of  the  property  is  to  one  of  those  to  whom  the 
policy  was  granted. 

I have  not  met  with  any  thing  in  cases  of  partnership, 
where  the  policy  is  in  the  name  of  all  the  partners,  which 
requires  that  proof  should  be  in  the  names  of  all.  I think 
that  one  of  the  persons  may  in  his  own  name  furnish  state- 
ments and  proofs  to  the  company  regarding  the  loss,  where 
those  statements  and  proofs  sufficiently  point  to  the  precise 
property  lost,  as  well  as  if  all  the  partners  joined  in  it. 

Secondly. — With  regard  to  the  first  set  of  proofs,  I still 
think,  as  I did  on  the  former  occasion,  that  those  are  defec- 
tive upon  the  points  mentioned  by  me.  The  question  there- 
fore now  is,  whether  the  last  proofs,  furnished  in  June, 
1859,  before  the  bringing  of  this  action,  will  remove  the 
difficulty.  That  will  depend  upon  the  proper  construction 
to  be  given  to  the  ninth  condition  of  the  policy,  and  next, 
whether  the  question  presented  by  the  fifth  plea  of  the  de- 
fendants is  one  of  law  for  the  court  alone  to  decide,  after 
the  facts  of  the  case  be  obtained,  or  whether  it  is  still  a 
question  for  the  jury.  If  the  first  of  these  propositions  be 
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decided  in  the  plaintiffs’  favour,  the  second  becomes  unneces- 
sary. I was  inclined  to  favour  the  defendants  at  the  triaL 
upon  the  proposition  that  it  was  rather  for  the  court  to  say 
whether  the  proofs  were  a compliance  with  the  terms  of  the 
condition,  as  contended  for  by  their  plea,  than  for  the  jury  ; 
but  then  that  was  upon  the  assumption  that  the  proofs  were 
to  be  furnished  as  soon  as  possible.  It  has  now  been  argued 
that  the  interpretation  of  the  ninth  condition  does  not  bring 
in  question  that  proposition,  and  that  in  truth  the  proper 
interpretation  of  it  will  disprove  the  fifth  plea.  Let  us 
examine  if  this  be  so,  for  if  it  is,  then  of  course  it  is  fiot 
necessary  to  enter  into  that  question.  The  last  clause  of 
the  ninth  condition  is  that  until  such  proofs,  declarations 
and  certificates  are  produced,  the  loss  shall  not  be  payable. 
Now  in  this  no  time  is  mentioned,  and  it  is  only  a condition 
precedent  that  the  claimant  shall  not  be  paid  until  those 
things  shall  have  been  done.  With  regard  to  the  certificate 
of  the  magistrate,  I feel  clear  that  it  is  not  necessary  that 
that  should  be  furnished  at  any  particular  time,  but  it  being 
done  before  the  action  brought  is  ail  that  is  required  in 
respect  of  that  proof. 

The  only  other  matter  remaining  is,  whether  the  affidavit 
of  the  plaintiffs  being  made  on  the  12th  of  April,  1859,  and 
furnished  to  the  defendants  on  the  1st  of  June,  is  a compli- 
ance with  the  condition.  I must  say  I do  not  think  it  is. 
This  oath,  it  appears  to  me,  is  required  to  be  furnished  as 
soon  as  possible  after  the  notice  of  the  fire  be  given.  I take 
that  to  be  the  meaning  of  the  terms  of  the  contract.  I do 
not  understand  that  the  claimant  may  give  notice  of  the 
fire  within  fourteen  days,  and  then  mayr  wait  any  distance 
of  time  short  of  being  barred  by  the  statute  of  limitations 
in  bringing  the  action,  to  give  or  furnish  the  affidavit  re- 
quired. It  appears  to  me  that  by  the  expression  as  soon  as 
possible  was  intended  that  the  notice  should  be  followed  up 
with  the  proof  of  the  assured  without  loss  of  time.  I think, 
therefore,  the  defendants  have  in  their  fifth  plea  put  the 
right  construction  upon  the  contract  in  that  respect,  and 
that  the  plaintiffs  were  not  at  liberty  to  take  their  own  time 
in  furnishing  the  required  proofs  by  their  affidavit,  but  that 
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the  expression  as  soon  as  possible  does  not  mean  that  it  may 
be  delayed  for  eleven  months.  The  plaintiffs’  counsel  ar- 
gued in  this  case  that  the  circumstances  of  it,  in  conse- 
quence of  a suit  being  brought  on  the  former  proofs,  which 
the  plaintiffs  thought  sufficient,  and  failed,  were  now  suffi- 
cient to  consider  the  new  proofs  as  furnished  as  soon  as 
possible.  That  may  be  a convenient  argument  for  such  a 
case  as  this,  but  it  is  against  all  law  and  authority  to  ad- 
judge it  legal  to  permit  parties  to  try  experiments,  and  when 
the  experiment  fails  then  to  say  that  the  facts  creating  the 
trial  of  the  experiment  furnish  an  excuse  for  not  doing  that 
which  should  have  been  done  in  the  first  instance. 

This  view  of  the  construction  of  the  condition  of  the 
policy  compels  me  to  enter  upon  the  other  consideration — 
whether  it  is  a question  for  the  court  to  determine,  whether 
the  facte  proved  sustain  the  defendants’  plea,  or  whether  it 
was  a question  for  the  jury  to  determine  that  point. 

There  was  no  dispute  about  the  facts,  requiring  the  jury 
to  determine  any  thing  with  respect  to  it.  The  fire  occurred 
on  the  third  of  July,  1858,  and  the  plaintiffs’  affidavit  was 
made  on  the  12th  of  April,  1859,  and  furnished  to  the  de- 
fendants on  the  1st  of  June  after.  I adopt  the  argument, 
that  as  soon  as  possible  should  be  interpreted  to  mean  a 
reasonable  time,  governed  by  the  circumstances  of  the  case, 
and  the  question  is  whether  reasonable  time  is  a question 
for  the  court  or  for  the  jury.  I think  in  most  cases  it  is  a 
question  of  law  for  the  court,  and  not  for  the  jury.  The 
meaning  of  the  expression  “as  soon  as  possible ” is  defined  in 
the  case  of  Attwood  v.  Emery,  (1  C.  B.  N.  S.  110,)  to  mean 
a reasonable  time,  regard  being  had  to  the  circumstances. 
There  is  no  doubt  the  cases  are  very  conflicting  upon  the 
subject  of  reasonable  time  being  for  the  court  or  a jury  to 
determine,  but  it  seems  to  me  this  case  affords  no  room  for 
saying  that  here  it  was  a question  for  the  jury.  The  plain- 
tiffs had  furnished  what  they  considered  sufficient  proofs,  and 
thereupon  brought  their  action,  and  in  the  action  failed. 
The  reason  why  they  furnished  new  proofs  was  not  because 
they  were  delayed  or  prevented  from  doing|so  by  any  con- 
duct of  the  defendants,  but  it  was  because  the  court  adjudged 
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those  which  had  been  already  furnished  were  not  sufficient. 
If  the  plaintiffs’  proposition  be  good,  then  they  may  go  on 
ad  infinitum  furnishing  proofs  as  often  as  the  court  adjudge 
those  already  furnished  insufficient. 

If  the  mere  abstract  question,  whether  omitting  to  furnish 
the  proofs  for  eleven  months  after  the  fire,  be  one  to  be 
determined  by  the  jury  as  one  of  reasonable  time,  yet  the 
facts  incorporated  into  this  case,  and  not  in  dispute  between 
the  parties,  in  my  opinion  rendered  the  question  one  for 
the  court  and  not  for  the  jury.  But  taking  the  question  in 
the  abstract,  independent  of  the  particular  circumstances  of 
the  case,  I still  think  the  current  of  authority  establishes, 
that  in  the  majority  of  cases  what  constitutes  a reason- 
able time  is  a question  for  the  court  and  not  for  the  jury : 
that  is,  where  there  are  no  facts  for  their  consideration. 
The  rule  laid  down  by  the  court  in  Graham  v.  The  Van 
Diemen’s  Land  Company,  (il  Ex.  101,)  is  that  reasonable 
time,  in  the  absence  of  any  rule  ol  law  applicable  to  the 
particular  subject,  is  a question  for  the  jury,  if  there  are  any 
facts  for  their  consideration.  Now  in  the  case  before  us,  if 
we  take  it  that  the  notice  of  the  fire  was  given  in  time,  and 
that  the  affidavit  of  the  particulars  of  the  loss  required  by 
the  contract  to  be  furnished  as  soon  after  as  possible,  but 
was  not  furnished  for  more  than  ten  months  afterwards,, 
there  is  no  question  of  fact  involved  ; and  it  does  seem  to 
me  it  is  then  altogether  a legal  question,  whether  that  period 
of  time  having  been  allowed  to  elapse  without  any  thing  to 
explain  why  it  has  been  so,  the  court  must  say  whether  the 
plaintiffs  have  brought  themselves  within  the  terms  of  the 
contract.  Then  if  it  be  said  there  were  facts  shewing  why 
the  plaintiffs  did  not  comply  with  the  terms  of  the  contract, 
and  that  an  extension  of  reasonable  time  may  go  to  the 
length  of  ten  months,  then  it  appears  to  me  those  facts  were 
not  such  as  entitled  the  plaintiffs  to  have  them  submitted  to 
a jury.  They  did  try  to  perform  the  condition  precedent 
on  their  part,  and  failed,  by  the  judgment  of  the  court,  to 
establish  such  proofs  as  were  perfect,  and  I do  not  think 
that  fact  can  be  received  as  an  excuse  for  not  doing  the  act 
in  a reasonable  time. 
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I have  attentively  read  and  considered  the  cases  cited  to 
us  from  the  American  courts,  but  I am  not  disposed  to  fol- 
low the  doctrine  of  waiver  as  there  laid  down,  and  to  the 
same  extent.  I agree  in  this,  that  after  the  preliminary 
proofs  have  been  furnished  to  the  company,  and  the  com- 
pany has  put  its  refusal  to  pay  upon  some  ground  irrespec- 
tive of  any  technical  objections,  then  I think  the  company 
may  fairly  enough  be  said  to  have  waived  the  technical 
objections,  and  to  rest  their  defence  upon  the  ground  they 
themselves  put  it  on.  But  when  the  company  has  been  alto- 
gether silent  in  the  matter,  and  leaves  the  plaintiff*  to  make 
out  his  case  as  best  he  can,  he  having  the  contract  upon 
which  he  seeks  to  make  them  liable  as  well  as  themselves,  I 
do  not  see  that  there  is  any  obligation  on  the  company  to 
furnish  their  assistance  in  having  the  preliminary  proofs  cor- 
rect, any  more  than  any  other  branch  of  the  contract.  I 
must  say  I think  the  American  courts  have  fallen  into  an 
error  in  this  respect,  and  it  looks  to  me  very  like  the  courts 
making  contracts  for  the  parties,  instead  of  interpreting  the 
contracts  they  have  made  for  themselves. 

I think  the  defendants  were  entitled  to  succeed  on  the 
fifth  plea,  and  that  the  plaintiffs  having  failed  to  establish  a 
cause  of  action  by  reason  of  not  having  complied  with  the 
terms  of  the  policy,  there  should  be  a nonsuit. 

McLean,  J.,  concurred  with  the  Chief  Justice. 

Rule  discharged,  Burns,  J.,  dissenting. 


IN  THE  COURT  OF  ERROR  AND  APPEAL. 


The  same  case— affirmed  on  Appeal. 

The  defendants  appealed  from  the  foregoing  decision  as- 
signing as  grounds  of  appeal : — 

1.  That  the  plaintiffs,  to  entitle  them  to  recover,  did  not 
furnish  to  the  defendants  as  soon  as  possible  after  the  fire, 
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and  after  the  notice  of  such  fire,  the  proofs,  declarations  and 
certificates  required  by  the  ninth  condition  endorsed  on  the 
policy. 

2.  That  the  question  of  reasonable  time  in  furnishing 
such  proofs  was  not  for  the  jury,  but  for  the  court  to  deter- 
mine. 

3.  That  this  action  cannot  be  maintained  in  the  name  of 
the  plaintiff  Hobson,  with  the  other  plaintiff,  by  reason  of 
the  plaintiff  Hobson  having  assigned  and  transferred  his 
interest  in  the  insurance  money. 

4.  That  if  this  action  can  be  maintained  in  the  names  of 
both  plaintiffs,  then  the  proofs  furnished  by  one  only  of 
the  plaintiffs  in  his  own  name  are  insufficient. 

The  case  was  argued  in  the  Court  of  Appeal,  on  the  30th 
of  June,  1860.  (a) 

In  addition  to  the  cases  referred  to  in  the  arguments 
below, — 

Cameron , Q.  C.,  for  the  appellants,  cited  Roper  v. 
Lendon,  28  L.  J.  Q.  B.  260,  S.  C.  5 Jur.  N.  S.  491 ; Atwood 
v.  Emery,  1 C.  B.  N.  S.  110;  Graham  v.  The  Van  Diemens 
Land  Co.,  11  Ex.  101  ; Powell  on  Ev.,  98. 

Read}  Q.  C.,  and  M.  C.  Cameron , for  the  respondents, 
cited  Sparkes  v.  Marshall,  2 Bing.  N.  C.  774  , Ogden  v. 
The  Montreal  Ins.  Co.,  3 C.  P.  497 ; Carruthers  v.  Shed- 
don,  6 Taunt.  ^ 4 ; DeForrest  v.  Bunnell,  15  U.  C.  R.  370  ; 
Moyer  v.  Davidson,  7 C.  P.  521 ; 3 Inst.  165  ; 4 Inst.  278 ; 
McSwiney  v.  Royal  Exchange  Assurance  Co.,  14  Q.  B.  634; 
Boehm  v.  Bell,  8 T.  R.  154 ; Irving  v.  Richardson,  2 B.  & 
Ad.  193  : Hibbert  v.  Carter,  1 T.  R.  745  ; Hunt  v.  Royal 
Exchange  Assurance,  5 M.  & S.  47 ; Robinson  v.  Hof  man,  4 
Bing.  562;  Cornell  v.  LeRoy,  9 Wend.  163;  Figgins  v. 
Ward,  2 Cr.  & M.  424;  Thomas  v.  Shillibeer,  1 M.  & W. 
128 ; Mitchell,  ex  parte,  14  Yes.  597  ; Heward  v.  Mitchell, 
1 1 U.  C.  R.  625 ; Palmer  v.  Moxon,  2 M.  & S.  43  ; Gordon 
v.  The  Massachusetts  Fire  and  Marine  Ins.  Co.,  2 Pick.  249  ; 
Phillips  on  Ins.  119. 


(a)  Before  Robinson,  C.  J.  ; Draper,  C.  J.  ; McLean,  J.  ; Esten,  V.  C.  ; 
Burns,  J.;  Spragge,  V.  C.;  Richards,  J.;  and  Hagarty,  J. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court, 
August  25th,  1860. 

The  defendants  in  the  cause,  the  now  appellants,  have 
resisted  the  plaintiffs’  claim  to  be  paid  the  sum  insured  by 
the  policy  on  distinct  grounds.  1st.  That  the  plaintiffs 
caused  and  procured  the  destruction  of  the  premises  by  fire. 
2nd.  That  the  proper  proofs,  declarations  and  certificates 
required  by  the  ninth  condition  endorsed  upon  the  policy, 
were  not  produced  and  delivered  to  defendants,  nor  was  a 
particular  account  of  the  loss  or  damage,  with  the  certificate 
of  a magistrate  or  notary  public,  produced  or  delivered  to 
the  defendants  as  soon  after  the  fire  as  possible,  in  accord- 
ance with  the  ninth  condition.  3rd.  That  inasmuch  as  the 
partnership  between  Hobson  and  Mann  was  dissolved  by 
Hobson’s  retiring  therefrom  before  the  fire,  either  the  action 
is  not  maintainable  in  their  joint  names,  or  if  it  be,  then  the 
proofs  being  furnished  only  in  the  name  of  Mann  are  insuf- 
ficient to  sustain  such  joint  action. 

The  first  ground  of  defence  failed,  the  jury  having  found 
for  the  plaintiffs  on  that  question,  and  there  is  no  appeal 
founded  upon  the  refusal  of  the  Court  of  Queen’s  Bench  to 
grant  a new  trial. 

The  defendants  appeal  on  the  second  ground,  because  the 
plaintiffs  did  not  furnish  as  soon  as  possible  after  the  fire, 
and  after  the  notice  of  the  fire,  the  necessary  proofs ; and 
that  the  question  of  reasonable  time  for  furnishing  such 
proofs  was  for  the  court,  and  not  for  the  jury  to  determine. 

If  it  was  a proper  question  for  the  jury,  it  was  left  to 
them,  and  they  have  disposed  of  it.  The  decision  appealed 
from  is  the  refusal  to  grant  a nonsuit.  Was  it  then  a ques- 
tion for  the  jury  ? 

This  enquiry  involves  both  the  first  and  second  grounds 
of  appeal,  namely,  that  the  plaintiffs  did  not  furnish  to  the 
defendants  as  soon  as  possible  after  the  fire,  and  after  the 
notice  of  such  fire,  the  proofs,  declarations  and  certificates 
required  by  the  ninth  condition ; and  that  the  question  of 
reasonable  time  in  furnishing  such  proofs  was  not  for  the 
jury,  but  for  the  court  to  determine.  The  appellants  insist 
that  judgment  of  nonsuit  ought  to  be  entered. 


332 


IN  THE  COURT  OF  ERROR  AND  APPEAL. 


Though  the  ninth  condition  fixes  a time  within  which  the 
notice  of  the  loss  must  be  given,  and  though  the  giving  it 
within  the  time  named  is  apparently,  according  to  the  case 
of  Roper  v.  Lendon  (5  Jur.  N.  S.  491,)  a condition  prece- 
dent, yet  no  positive  time  is  fixed  for  delivering  the  partic- 
ular account  of  the  loss  or  damage,  signed,  and  verified  by 
oath  or  affirmation.  It  must  be  done  as  soon  after  the  giv- 
ing the  notice  as  possible,  for  that  is,  I think,  the  sense  to 
be  put  upon  the  words  “ as  soon  after  as  possible  ” — a form 
of  expression  to  be  understood  to  mean  in  a reasonable  time. 

Now  there  may  be  several  facts  to  be  established  before 
the  question  of  reasonable  time  can  arise.  The  “ particular 
account  of  the  loss  ” may  require  reference  to  other  parties, 
some  perhaps  at  a distance,  vendors  of  goods  or  articles 
destroyed,  from  whom  information  may  be  required  in  order 
to  give  a detailed  statement ; or  the  assured  may  be  at  a 
distance,  where  news  of  the  fire  cannot  promptly  reach  him; 
or  he  may  be  in  ill  health,  or  have  met  with  an  ‘accident 
during  the  fire,  or  have  suffered  some  severe  domestic  cal- 
amity owing  to  it.  Each  of  these  circumstances  may  be 
entitled  to  more  or  less  weight  in  the  enquiry  whether,  when 
the  existence  of  any  of  them  is  established,  the  particulars 
were  furnished  in  a reasonable  time.  It  is  true,  as  was  said 
by  Littledale,  J.,  in  Facey  v.  Hurdom,  “reasonable  time 
may  sometimes  be  a question  for  the  judge  when  the  facts 
are  found  by  the  jury,”  but  that  observation  was  made  in 
reference  to  the  case  of  Darbishire  v.  Parker,  (6  East  3,) 
where  the  question  was  whether  notice  of  dishonour  of  a bill 
of  excnange  was  sent  in  proper  time  to  the  drawer,  and  the 
question  of  the  sufficiency  of  notice  has  always  in  such  cases 
been  deemed  a question  of  law.  But  numerous  cases  estab- 
lish that  in  the  absence  of  some  rule  of  law,  or  some  estab- 
lished practice  adopted  by  the  courts  with  a view  to  com- 
mercial dealings,  the  jury  are  left  to  determine  not  only  the 
facts,  but  to  draw  the  conclusion  whether,  under  the  circum- 
stances, the  act  required  was  done  in  a reasonable  time. 
Thus,  in  Graham  v.  The  Van  Diemen’s  Land  Co.,  (11  Ex* 
112,)  Coleridge,  J.,  said,  “ Reasonable  time,  in  the  absence 
of  any  rule  of  law  applicable  to  this  particular  subject,  is  a 
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question  for  the  jury,  if  there  be  any  facts  for  their  consid- 
eration.” And  in  Goodwyn  v.  Cheveley,  (4  H.  & N.  631,) 
which  is  the  latest  decision  I have  seen  upon  the  point,  the 
court  held  that,  under  the  circumstances  of  that  case,  the 
question  of  reasonable  time  was  not  one  of  law,  but  one  of 
fact  to  be  determined  by  the  jury. 

We  are  not  called  upon  to  say  whether  we  think  the  find- 
ing of  the  jury  was  sustained  by  the  evidence,  but  whether 
the  facts  were  of  that  nature  that  the  moment  they  were 
known  the  learned  judge  who  tried  the  cause  should  have 
decided,  as  a question  of  law,  whether  the  “ particular 
account  ” was  given  within  a reasonable  time  or  no. 

We  agree  that  the  proofs  furnished  and  put  in  evidence  at 
the  trial  of  the  first  action  were  insufficient,  but  nevertheless 
the  defendants,  though  they  gave  notice  on  the  10th  of  July, 
1858,  of  the  insufficiency  of  the  papers  served  on  them 
before  that  date,  received  other  and  additional  documents 
intended  to  supply  the  defects  within  a few  days  afterwards, 
and  kept  them  without  objection.  Now  a jury  might  con- 
clude— if  the  delay  to  put  the  proofs  into  that  shape  which 
a strictly  legal  construction  of  the  condition  required,  and 
which  for  the  purposes  of  this  argument  we  may  assume  was 
done,  arose  from  the  conduct  of  the  defendants,  in  objecting 
promptly  and  properly  to  the  first,  and  retaining  the  last 
without  observation  or  suggestion  of  insufficiency — that  the 
defect,  when  made  manifest,  was  supplied  with  a reason- 
able time  under  the  particular  circumstances.  In  this  case 
the  defendants  desired  at  the  trial  of  the  first  action  to  give 
in  evidence  what  they  set  out  in  their  fourth  plea,  but  could 
not  in  the  then  state  of  the  record.  A suggestion  was  after- 
wards  made  by  the  court  in  banc  as  to  waiving  all  but  this 
defence,  which  charged  the  plaintiffs  with  arson,  to  which 
suggestion  the  plaintiffs  raised  no  objection  then,  though 
they  had  refused  to  allow  this  matter  to  be  gone  into  at  the 
trial.  I am  not  prepared  to  say  all  these  facts  might  not 
have  been  submitted  to  the  jury  as  relevant  to  the  question 
of  reasonable  time,  and  if  they  had  been  that  question  must 
have  been  left  entirely  open  to  them,  without  the  presiding, 
judge  laying  down  a rule  of  law  decisive  of  the  question 
for  I apprehend  there  is  none. 
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It  is  true  only  a part  of  these  circumstances  were  before 
the  jury  at  the  last  trial,  but  it  did  appear  that  an  objection 
was  promptly  raised  to  the  first  papers  delivered  by  the 
plaintiffs  to  defendants : that  a second  set  was  shortly  after- 
wards delivered  ; and  that,  so  far  as  was  shfewn,  the  plaintiffs 
had  no  reason  to  know  that  any  objection  to  their  sufficiency 
would  be  urged  until  after  the  first  action  was  brought. 
Whether  these  facts  sufficiently  excused  the  delay  that  took 
place  in  supplying  the  proofs,  &c.,  now  relied  upon,  is  not 
the  point  in  dispute,  but  whether  these  facts  made  the  ques- 
tion one  for  the  jury  as  of  fact,  and  not  for  the  court  as  of 
law  ; and  on  a consideration  of  the  authorities  we  think  it 
was  properly  submitted  to  the  jury. 

It  remains  only  to  consider  the  third  question,  which  em- 
braces the  third  and  fourth  grounds  of  appeal. 

We  do  not  feel  it  necessary  to  add  any  thing  to  what  was 
said  by  the  Chief  Justice  of  the  Queen’s  Bench  on  these 
points.  We  concur  with  the  judgment  rendered. 

I11  our  opinion  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 


Dafoe  v.  Rtjttan,  Sheriff. 

Interpleader  order — Release  of  goods  by  sheriff— Action  therefor — Order  set 
aside  — Pleading . 

The  declaration  complained  that  defendant,  as  sheriff,  under  a fi.  fa.,  Jat  the 
plaintiff’s  suit,  levied  upon  a certain  quantity  of  bricks  made  by  F.,  one  of 
the  defendants  in  the  writ,  whereupon  one  B.  claimed  them,  and  an 
interpleader  order  was  made  directing  an  issue,  and  that  until  payment 
into  court  of  the  value  of  the  bricks,  or  security  given  therefor,  defendant 
should  continue  in  possession  ; yet  that,  though  the  money  was  not  paid, 
nor  security  given,  defendant  wrongfully  allowed  the  bricks  to  be  removed 
by  B.  Defendant  pleaded  that  the  interpleader  order  was  duly  set  aside  ; 
to  which  the  plaintiff  replied  that  the  order  contained  a clause  protecting 
the  defendant  against  action,  and  that  it  was  not  set  aside  for  informality, 
but  at  the  plaintiff’s  instance,  long  after  the  defendant  had  allowed  the 
goods  to  be  removed,  and  to  enable  the  plaintiff  to  bdi  g this  action. 

Held,  on  demurrer  to  the  replication,  affirming  the  judgment  of  the  county 
court,  that  the  declaration  was  bad,  for  not  averring  that  the  bricks 
belonged  to  F.,  and  that  the  replication  was  also  bad,  being  no  answer  to 
the  plea. 

Appeal  from  the  county  court  of  Hastings. 

The  first  count  of  the  declaration'  was  for  a false  return 
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of  nulla  bona,  made  by  defendant  to  a fi.  fa.  on  a judgment 
obtained  by  the  plaintiff  against  two  defendants,  William 
H.  Fox  and  John  Weaver. 

Second  count — That  after  the  recovery  of  the  said  judg- 
ment, and  whilst  the  said  writ  of  fieri  facias  was  in  the  now 
defendant’s  hands  in  full  force  for  execution,  he  did  by  virtue 
of  said  writ  levy  upon  a certain  quantity  of  bricks  made  by 
the  defendant  William  H.  Fox,  whereupon  one  Alexander 
Buchanan  claimed  to  be  the  owner  therof  as  against  the 
plaintiff,  the  execution  creditor,  and  notified  the  now  defen- 
dant to  that  effect,  and  the  now  defendant  thereupon,  as 
such  sheriff,  caused  an  interpleader  summons  to  issue  in  the 
cause  in  which  the  said  judgment  was  obtained,  calling  upon 
the  plaintiff  and  said  Buchanan  to  shew  the  nature  of  their 
respective  claims  to  the  said  bricks  ; and  the  plaintiff  and  the 
said  Buchanan  did  appear  thereon,  and  showed  the  nature 
of  their  claims  thereto,  and  requested  an  issue  to  be  directed 
to  try  the  validity  thereof,  and  Sir  John  B.  Robinson,  Chief 
Justice  of  the  Court  of  Queen’s  Bench,  then  sitting  in  Cham- 
bers, did  make  an  interpleader  order  in  said  cause  on  the 
return  of  said  summons,  on  the  4th  day  of  September,  1857, 
by  which  order  it  was  directed  that  upon  payment  into  court 
in  the  said  cause,  by  the  said  Buchanan,  of  a sum  of  money 
equal  to  the  value  of  the  bricks  seized,  or  upon  the  said 
Buchanan  giving  satisfactory  security  to  the  now  defendant 
for  the  payment  of  the  said  value  by  him,  according  to  the 
directions  of  any  rule  of  court  or  judge’s  order  to  be  made 
in  the  said  cause,  the  now  defendant  should  withdraw  from 
the  possession  of  said  bricks,  and  that  until  such  payment 
should  be  made  or  security  given  the  now  defendant  as  such 
sheriff  should  continue  in  possession  of  said  bricks.  And  the 
plaintiff  averred  that  the  said  Buchanan  never  did  pay  into 
court  the  value  of  the  said  bricks,  or  any  portion  thereof, 
nor  did  he  ever  give  the  said  security  to  the  now  defendant 
as  aforesaid,  but  nevertheless  the  now  defendant  did,  while 
he  was  such  sheriff  as  aforesaid,  wrongfully,  and  in  defiance 
of  the  said  order  so  made  as  aforesaid,  relinquish  the  posses- 
sion of  said  bricks,  and  permitted  the  said  Buchanan  to  take 
the  same  out  of  the  possession  of  the  now  defendant,  and 
remove  the  same  out  of  the  now  defendant’s  counties. 
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Plea. — That  the  said  interpleader  order  in  that  count 
mentioned  was  duly  set  aside  by  the  Honourable  William 
Buell  Richards,  one  of  the  judges  of  the  Court  of  Common 
Pleas  in  Upper  Canada,  having  lull  jurisdiction  and  power 
for  that  purpose. 

Replication. — That  the  said  interpleader  order  contained 
a clause  protecting  the  said  sheriff  against  action,  and  that 
the  same  was  set  aside  for  no  informality,  but  at  the  instance 
of  the  present  plaintiff,  in  order  that  the  action  might  be 
brought  and  proceeded  with,  and  the  costs  incurred  by  the 
plaintiff  in  and  about  the  said  order  be  obtained,  and  that 
the  same  was  not  set  aside  until  long  after  the  said  defen- 
dant had  allowed  the  said  Buchanan  to  remove  the  bricks 
out  of  his  the  said  defendant’s  counties  and  possession,  and 
at  the  time  of  such  removal  and  giving  up  of  such  posses- 
sion the  said  interpleader  order  was  current  and  in  full  force. 

Demurrer. — That  the  said  replication,  while  confessing 
the  said  plea,  shows  nothing  in  avoidance  thereof : that  the 
said  interpleader  .order  having  been  rescinded  is  as  if  the 
same  had  never  been  made,  and  after  it  was  rescinded  no 
action  could  be  brought  or  would  lie  thereon. 

Judgment  on  this  demurrer  was  given  in  the  court  below 
for  the  defendant,  and  the  plaintiff  appealed. 

Cameron , Q.  C.,  for  the  appellant. 

Jellett,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  learned  judge  of  the  county  court  has  not  told  us  on 
what  grounds  he  gave  his  judgment  in  favour  of  the  defen- 
dant, but  we  are  of  opinion  that  the  defendant  ought  to  have 
had  judgment  upon  demurrer,  for  the  second  count  of  the 
declaration  states  no  good  cause  of  action. 

It  is  no  where  stated  in  the  count  that  the  bricks  men- 
tioned in  it  belonged  to  the  defendants  in  the  execution,  but 
only  that  they  were  bricks  which  Fox,  one  of  the  defendants 
in  th q Ji.fa.}  had  made.  That  does  not  amount  to  an  asser- 
tion that  the  bricks  belonged  to  Fox,  or  were  in  any  manner 
liable  to  the  plaintiff’s  execution ; and  unless  they  were,  the 


PATON  Y.  BROWNE. 


337 


plaintiff  has  sustained  no  damage  by  their  having  been  de- 
livered up  to  Buchanan. 

On  the  other  ground  which  is  assigned  as  cause  of  de- 
murrer, we  think  the  defendant  was  entitled  to  succeed,  for 
the  replication  is  no  answer  to  the  plea. 

The  court  had  ordered  the  sheriff  to  continue  in  possesion 
of  the  goods,  and  not  give  them  up  to  the  claimant,  Buch- 
anan, without  security.  That  was  a proper  condition,  on 
which  he  obtained  the  advantage  of  the  proceeding  by  in- 
terpleader, and  the  court  could  reasonably  exact  that  con- 
dition while  they  were  directing  the  right  to  be  tried  at  the 
cost  of  other  parties  for  his  benefit  and  protection  ; but  when 
the  sheriff  was  deprived  of  the  benefit  of  the  interpleader 
at  this  plaintiff’s  instance,  by  the  order  being  rescinded, 
(doubtless  for  some  good  reason  shewn  by  the  plaintiff,)  the 
sheriff  was  obliged  to  act  at  his  own  risk,  and  could  there- 
fore take  his  own  course,  being  no  longer  bound  to  observe 
the  terms  of  the  rescinded  order.  By  keeping  the  goods 
from  the  claimant,  if  he  had  reason  to  think  the  claimant’s 
title  might  turn  out  to  be  good,  he  would  only  have  sub- 
jected himself  to  higher  damages,  against  which  he  had  no 
longer  any  protection. 

Appeal  dismissed  with  costs 


Baton  y.  Browne. 

Sh  ips — Mortgage — Estoppel . 

B.  owning  a vessel  mortgaged  her  to  C.,  and  assigned  the  mortgage,  with  his 
other  property,  to  the  plaintiff  in  trust  for  creditors.  The  plaintiff  having 
brought  replevin  against  B.  to  obtain  possession  : 

Held , that  the  defendant  could  not  dispute  the  plaintiff’s  title,  or  set  up 
that  he  was  trustee  for  a foreign  corporation  who  by  law  could  not  hold 
ships. 

Replevin  for  a steamboat  called  the  Europa,  with  her 
sails,  equipment,  &c.,  laying  the  detention  on  the  loth  of 
April,  1859. 

Plea , on  equitable  grounds,  that  the  goods  detained  were 
not  at  the  said  time  when,  &c.,  the  goods  of  the  plaintiff,  but 
belonged  to  certain  other  persons  mentioned  in  the  plea, 
and  were  and  are  a British  plantation  vessel  navigating  the 
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waters  of  Lake  Ontario,  and  not  registered  under  the  impe- 
rial statute  for  registering  British  vessels  ; that  she  is  of 
greater  burthen  than  15  tons — namely,  of  341  tons — and 
was  duly  registered,  and  a certificate  of  ownership  duly 
granted,  according  to  the  statutes  in  that  behalf,  at  the  Port 
of  Hamilton,  in  Upper  Canada,  by  the  collector  of  Customs 
there,  to  which  port  she  belonged,  to  wit,  on  the  26th  of 
March,  1856,  in  the  names  of  the  owners,  Richard  Benner, 
the  defendant  Browne,  and  Thomas  N.  Best,  trustees  elected 
by  the  Europa  Steamboat  Company. 

That  neither  the  said  vessel,  nor  any  property  in  her,  had 
ever  been  sold  and  transferred  by  any  sufficient  bill  of  sale 
or  instrument  in  writing  by  the  said  owners  to  the  plaintiff, 
or  any  others,  Her  Majesty’s  subjects ; but  on  the  contrary 
the  plaintiff’s  sole  pretence  of  ownership  of  such  vessel  was 
as  assignee  for  the  benefit  of  the  creditors  of  a certain  mort- 
gagee of  such  vessel,  to  wit,  one  Coleman,  who  claimed  solely 
through  a mortgage  made  on  the  2nd  of  June,  1856,  by 
Benner,  Browne,  and  Best,  as  trustees,  to  Coleman,  of  said 
vessel,  as  security  for  a debt  then  claimed  by  him,  and  which 
indenture  of  mortgagesome  of  his  creditors  (afterwards  men- 
tioned in  this  plea)  claim  by  virtue  of  a certain  composition 
made  before  the  commencement  of  this  suit,  by  agreement 
between  the  said  Coleman,  his  creditors,  and  the  plaintiff, 
in  writing,  and  acted  upon  by  all  those  parties,  whereby  the 
plaintiff  ceased  to  be  the  assignee  of  the  said  Coleman  for 
the  benefit  of  his  said  creditors,  such  creditors,  at  the  request 
of  the  said  Coleman,  and  the  plaintiff,  dividing  amongst 
themselves,  and  taking  their  respective  shares  on  such  divi- 
sion of  the  trust  property  so  assigned  to  the  plaintiff,  in  full 
satisfaction  and  discharge  of  all  their  claims  against  the  said 
Coleman,  concerning  which  the  said  plaintiff*  was  such  as- 
signee and  trustee. 

The  plaintiff  replied  to  this  equitable  plea,  admitting  that 
Benner,  Browne  and  Best  were,  before  the  making  of  the 
said  mortgage,  the  owners  of  the  said  vessel,  goods,  &c.,  and 
were  trustees  as  in  the  plea  alleged,  but  setting  forth  that 
by  the  mortgage  of  the  2nd  June,  1856,  in  the  plea  men- 
tioned the  said  three  trustees,  including  this  defendant,  did 
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assign  the  said  vessel,  &c.,  to  the  said  Coleman,  lor  securing 
the  payment  by  the  said  trustees  to  him  of  the  debt  referred 
to  in  the  plea:  that  such  mortgage  was  duly  registered  at  the 
custom-house,  according  to  the  Statute,  at  Hamilton  : that 
default  was  made  in  paying  the  debt,  and  that  afterwards? 
namely,  on  the  1st  of  May,  1857,  by  indenture  made  between 
Coleman  and  the  plaintiff  Paton,  Coleman  assigned  the  said 
vessel,  &c.,  to  the  plaintiff,  which  assignment  was  duly  regis- 
tered at  said  custom-house  ; that  although  it  is  true  that  the 
plaintiff  held  the  said  steamer  and  other  goods,  as  assignee 
thereof,  for  the  benefit  of  the  creditors  of  Coleman,  as  in  the 
plea  mentioned,  and  that  the  said  creditors  made  afterwards 
a division  of  the  said  trust  property  among  themselves  with 
the  consent  of  Coleman  and  the  plaintiff,  yet  the  plaintiff 
had  not  conveyed  or  assigned  the  said  steamer,  &c.,  to  any 
person,  but  held  the  same  as  trustee  for  the  Bank  of  British 
North  America,  in  respect  of  a debt  long  before  the  time  of 
the  said  division  incurred  by  the  said  Coleman  to  the  said 
Bank  in  the  usual  course  of  their  business,  and  this  action 
was  brought  with  the  consent  of  the  Bank. 

The  defendant  rejoined,  upon  equitable  grounds,  that 
the  said  bank  was  a foreign  corporation,  having  mem- 
ber's thereof  who  were  not  subjects  of  Her  Majesty,  and 
wrere  not  authorised  by  the  laws  of  this  province,  either 
directly  or  indirectly,  to  be  the  owners  or  possessed  in  any 
manner  of  the  said  British  plantation  vessel : that  the 
plaintiff  is  not  and  never  was  the  owner  of  such  vessel,  or 
possessed  thereof,  but  that  his  pretended  trusteeship  alleged 
in  the  replication  was  the  same  mere  colourable  and  un- 
founded claim  mentioned  in  the  defendant’s  plea,  and  was 
merely  a contrivance  between  the  plaintiff  and  the  said  bank 
to  enable  the  bank  to  conceal  the  true  state  of  facts,  and  to 
become,  contrary  to  law,  in  effect  the  mortgagees  of  such 
vessel ; and  there  was  no  bill  of  sale  or  other  instrument 
containing  a recital  of  the  certificate  of  ownership  of  such 
vessel,  nor  any  registration  in  the  proper  registry  for  such 
vessel  of  any  bill  of  sale  or  instrument  whereby  the  plaintiff 
could  or  can  be  possessed  of  or  be  the  holder  of  the  said  ves- 
sel as  trustee  for  the  said  bank,  as  in  the  replication  alleged. 

The  plaintiff  joined  issue  on  this  rejoinder. 
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The  trial  took  place  at  Hamilton  before  Robinson,  C.  J. 
There  was  tried  at  the  same  assizes  an  action  brought  in  the 
Court  of  Common  Pleas,  at  the  suit  of  this  plaintiff,  Paton, 
against  Foy,  (a)  and  it  was  agreed  at  the  trial  of  this  case  that 
a verdict  should  be  entered  for  the  plaintiff,  reserving  leave 
to  the  defendant  to  move  to  have  a verdict  entered  in  his 
favour  upon  any  legal  objections  that  might  be  taken  upon 
the  evidence  given  in  that  case,  which  it  was  agreed  should 
be  received  and  considered  as  if  given  in  this  present  case, 
and  applied  to  the  pleadings  therein ; and  besides  the  evi- 
dence given  in  Foy’s  case,  a deed  was  upon  this  trial  put  in, 
dated  26th  December,  1857,  executed  by  Coleman,  the  ob- 
ject of  which  was  to  remove  any  objection  to  the  other  as- 
signment before  made  by  Coleman  to  Paton,  on  the  score  of 
preference,  by  directing  a general  distribution  among  all 
Coleman’s  creditors. 

Martin  moved  to  enter  a verdict  for  defendant,  on  the 
ground  that  the  plaintiff  being  only  assignee  of  the  mort- 
gagee of  the  vessel,  which  had  been  registered  under  our 
statute  8 Vic.,  oh.  5,  was  not  even  at  common  law  the 
owner,  and  the  mortgagors  (the  trustees)  continued  to  be 
notwithstanding  the  owners  of  the  vessel,  wherefore  re- 
plevin does  not  lie  against  the  defendant,  at  the  plaintiff’s 
suit : that  the  evidence  and  the  admissions  by  the  plaintiff 
in  the  pleadings,  shew  that  before  this  action  the  plaintiff 
had  ceased  to  be  the  assignee  of  the  mortgage  under  which 
he*  claims,  and  that  before  and  at  the  time  of  the  commence- 
ment of  this  suit  the  plaintiff’  had  no  right  to  or  interest  in 
the  vessel,  and  if  any,  only  as  trustee  for  the  Bank  of  British 
North  America,  a corporation  not  capable  by  law  of  becom- 
ing owners  or  possessors  of  vessels.  He  cited  Consol.  Stats. 
C.,  ch.  41,  sec.  23;  Watkins  v.  Corbett,  6 U.  C.  R.  887  ; 
Orser  v.  Mounteny  et  al.,  9 U.  C.  R.  386 ; Bank  of  British 
North  America  v.  Browne,  6 U.  C.  R.  493 ; McDonald  v. 
Bank  of  Upper  Canada,  7 U.  C.  R 295. 

Freeman,  Q.  C.,  shewed  cause,  and  cited  Dean  v.  McGhie, 
4 Bing.  45  ; Kerswill  v.  Bishop,  2 Cr.  & J.  529 ; Dickinson 
v.  Kitchen,  8 E.  & B.  789. 


(a)  See  the  case  reported  9 C.  P.  512. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  this  case,  and  are  of  opinion  that 
there  is  nothing  in  the  objections  taken  that  should  prevent 
the  recovery  of  the  plaintiff.  It  is  a plain  case  of  a mortgage 
given  upon  the  Europa  by  Benner,  Browne,  and  Best,  her 
registered  owners,  to  Coleman,  in  security  for  a large  sum 
of  money  advanced  by  him  to  equip  the  vessel  and  pay 
debts  due  on  her  account. 

Then  Coleman,  having  himself  become  largely  indebted, 
assigned  the  mortgage  to  the  plaintiff,  Baton,  with  his  other 
property,  for  the  benefit  of  his  creditors  ; and  Paton,  the 
assignee,  is  suing  the  defendant  to  gain  possession  of  the 
vessel,  under  the  mortgage. 

Browne,  the  defendant,  cannot  be  allowed  to  dispute  the 
title  of  his  mortgagee,  Coleman,  nor  of  this  plaintiff,  Paton, 
derived  under  the  mortgage  which  Browne  gave  to  Coleman, 
nor  can  he  be  allowed  to  enter  into  any  question  of  the 
validity  of  a trust  which  Coleman,  or  the  plaintiff,  the  pre- 
sent holder  of  the  mortgage,  has  created  or  attempted  to 
create  for  the  benefit  of  third  parties.  All  that  is  nothing 
to  him.  He  is  bound  to  give  up  the  possession  of  the  ves- 
sel to  the  holder  of  the  mortgage  which  he  gave  upon  her. 

Rule  discharged. 


MOFFATT  ET  AL.  V.  COULSON. 

Chattel  mortgage — Insufficient  description — Purchaser  with  notice. 

A chattel  mortgage  not  containing  a sufficient  description  of  the  goods  is 
void  as  against  subsequent  purchasers  in  good  faith,  and  notice  of  such  a 
mortgage  to  the  purchaser  will  not  affect  his  right. 

Trover  for  two  horses. 

Pleas  : — 1.  Not  guilty.  2.  That  the  property  was  not 
the  plaintiffs’. 

At  the  trial,  before  Burns , J.,  at  Stratford,  the  facts 
appeared  as  follows  : — Two  persons  of  the  name  of  John 
Neelan  and  Robert  Eaton  carried  on  business  together  at 
St.  Mary’s,  and  on  the  26th  of  March,  1858,  they  executed 
a chattel  mortgage  to  the  plaintiffs,  to  secure  them  in  the 
sum  of  $2,800,  to  be  paid  to  the  plaintiffs  in  six  months 
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after  date.  Among  the  rest  of  the  property  mentioned  in 
the  deed  of  mortgage  were  “two  horses.”  Nothing  was 
stated  as  to  age,  colour,  or  marks  of  any  kind,  or  where 
they  were  to  be  found ; indeed  nothing  whatever  to  enable 
any  one  to  distinguish  them  in  any  way  from  any  other  two 
horses  in  the  county.  The  deed  was  duly  filed  in  the  office  of 
the  clerk  of  the  county  court,  and  no  objection  made  to  the 
validity  of  the  instrument  for  want  of  anything  upon  that 
ground.  The  money  was  not  paid  at  the  day,  and  after 
that  Neelan,  one  of  the  partners,  retired  from  the  firm,  and 
a brother  of  Robert  Eaton  joined  him,  on  condition  that 
the  creditors  of  the  former  firm  would  extend  the  time  of 
payment  for  the  debts  the  firm  owed.  On  the  23rd  of 
November,  1858,  the  plaintiffs  wrote  to  the  firm  of  the 
Eaton’s  thus  : “We  shall  be  willing  to  give  you  three 

years  to  pay  us  the  amount  due  by  Neelan  and  Eaton, 
payable  in  equal  quarterly  instalments  with  interest,  the 
first  payable  in  the  month  of  March  next,  provided  your 
other  creditors  wfill  give  the  same  time.”  James  Eaton, 
the  brother  who  joined  the  firm,  stated  that  he  had  an 
interview  with  Mr.  Moffatt,  one  of  the  plaintiffs,  on  the 
subject  of  extension  of  time,  and  as  to  mode  of  payment, 
and  at  that  time  he  said  he  told  Mr.  Moffatt  they  were 
thinking  of  selling  the  horses.  Mr.  Moffatt  neither  made 
any  objection  nor  gave  any  assent,  but  asked  what  they 
were  worth,  to  which  James  Eaton  replied  that  he  could 
not  say.  At  that  time  James  Eaton  swore  they  were 
making  some  payments  to  their  creditors,  and  having  $220 
of  money  in  hand,  he  paid  that  sum  to  Mr.  Moffatt,  and  he 
supposed  after  that  the}^  might  sell  the  horses  and  appro- 
priate the  proceeds  to  other  creditors.  The  horses,  toge- 
ther with  a waggon,  sleigh  and  harness,  were  sold  by  the 
Eaton’s  on  the  13th  of  December,  1858,  to  the  defendant, 
for  $250,  and  that  money  was  not  paid  to  the  plaintiffs, 
but  the  Eatons  appropriated  it  otherwise.  Robert  Eaton 
effected  the  sale  to  defendant,  and  he  said  he  did  not  tell 
Coulson  of  the  mortgage  or  speak  of  it  at  the  time,  and  his 
reason  for  not  doing  so  was  that  he  thought  that  his  bro- 
ther had  so  arranged  with  the  plaintiffs  that  they  no  longer 


MOFFATT  ET  AL.  V.  COULSON. 


343 


had  any  claim  under  the  mortgage.  Another  witness 
stated  that  the  defendant  told  him  he  was  aware  of  the 
mortgage  to  the  plaintiffs  at  the  time  he  bought,  but  he 
thought  that  either  by  expiration  of  the  mortgage,  or  by 
some  arrangement  made  with  the  plaintiffs,  Eaton  had  a 
right  to  dispose  of  the  horses. 

There  was  a question  whether  one  of  the  horses  men- 
tioned in  the  mortgage  had  not  died  after  the  execution  of 
it,  and  whether  one  of  the  two  sold  to  the  defendant  had  not 
been  bought  afterwards  to  supply  the  place  of  the  other. 

The  defendant’s  counsel  objected  that  the  property  was 
not  sufficiently  described  in  the  deed  of  mortgage  to  pass 
it  to  the  plaintiffs  under  the  Chattel  Mortgage  Act. 

On  the  other  hand,  the  plaintiffs  contended  that  the  de- 
fendant was  not  in  a situation  to  urge  that  point ; that  the 
deed  was  good  as  against  Eaton,  who  could  not  be  heard 
to  dispute  the  description,  and  the  defendant  having  pur- 
chased with  knowledge  of  the  mortgage  was  not  a vendee 
in  good  faith,  and  was  in  no  better  situation  than  Eaton 
himself  would  be. 

The  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  a nonsuit,  and  left  the  question  to  the  jury. 
The  jury  found  for  the  plaintiffs  for  the  value  of  one  of  the 
horses,  £30. 

John  Wilson , Q.  C.,  obtained  a rule  nisi  to  set  aside  the 
verdict  and  enter  a nonsuit  for  a new  trial,  on  the  ground 
that  the  horses  were  not  sufficiently  described  in  the  chattel 
mortgage  under  which  the  plaintiffs  claimed. 

Read,  Q.  C.,  shewed  cause,  and  contended  that  the  sta- 
tute 20  Vic.,  ch.  3,  makes  chattel  mortgages  void  where 
there  is  no  sufficient  description  of  the  property  contained 
in  them,  yet  that  they  are  only  void  against  creditors  and 
purchasers  for  valuable  consideration  in  good  faith,  and 
that  the  defendant  being  aware  of  the  plaintiffs’  mortgage 
could  not  be  considered  a purchaser  in  good  faith.  He 
cited  Doe  Otley  v.  Manning,  9 East  59 ; Sanger  v.  East- 
wood,  19  Wend.  514  ; White  v.  Cole,  24  Wend.  117 ; Wil- 
kinson v.  King,  2 Camp.  335. 
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C.  Robinson  supported  the  rule,  and  contended  that  a 
mortgage  which  does  not  contain  a sufficient  and  full  de- 
scription of  the  goods  mentioned  therein,  so  that  the  same 
may  be  thereby  readily  and  easily  known  and  distinguished, 
as  required  by  the  4th  section  of  20  Vic.,  ch.  3,  though  not 
declared  void  by  that  section,  must  be  void  under  the  other 
clauses  of  the  act  as  against  subsequent  purchasers  for 
value. — Rose  v.  Scott,  17  U.  C.  R.  385  ; Wilson  v.  Kerr 
et  al.,  ib.  178 ; and  that,  though  such  purcashers  may  have 
had  notice  of  a previous  invalid  mortgage,  their  purchase 
cannot  be  affected  by  it.  He  cited  Edwards  v.  English  et 
al.,  7 E.  & B.  564,  as  shewing  that  a mortgage  of  goods 
duly  made  and  filed  within  the  proper  time,  but  void  as 
against  creditors  because  not  accompanied  by  a proper 
affidavit  as  required  by  statute,  cannot  affect  the  interest 
of  a second  mortgagee  of  the  same  goods. 

Robinson,  C.  J. — There  was  no  description  whatever  of 
the  two  horses  mortgaged  by  which  they  could  be  “ readily 
and  easily  known  and  distinguished”  from  any  other  two 
horses.  The  effect  of  that,  I think,  is  to  make  the  mort- 
gage of  them  absolutely  void  as  against  a subsequent  pur- 
chaser in  good  faith,  for  the  fourth  clause  of  the  Chattel 
Mortgage  Act,  20  Vic.,  ch.  3,  is  to  be  read  in  connexion 
with  the  preceding  clauses,  and  thus  the  particular  descrip- 
tion which  it  exacts  is  made  to  form  one  of  those  requisites 
which  must  be  found  in  all  chattel  mortgages,  to  enable 
them  to  bind  the  goods  by  virtue  of  registration  only  where 
there  has  been  no  immediate  and  continued  change  of  pos- 
session. 

The  only  question,  then,  is  whether  this  defendant  should 
be  held  to  be  a subsequent  purchaser  in  good  faith,  within 
the  meaning  of  the  second  section,  in  which  case  only  he 
would  be  entitled  to  hold  against  the  mortgage,  in  conse- 
quence of  the  defective  description  of  the  horses.  I think 
he  should  be  so  held,  for  there  seems  to  be  no  reason  to 
doubt  upon  the  evidence  that  he  bought  in  good  faith,  in 
this  sense,  that  he  paid  a fair  consideration  for  the  horse 
which  is  in  question,  and  did  not  buv  him  collusively,  in 
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order  to  assist  the  mortgagors  in  placing  him  out  of  the 
plaintiffs’  reach.  The  only  question  is  as  to  the  effect  of 
the  evidence  given  of  the  defendant  being  aware  of  the 
mortgage  before  he  bought.  That  evidence  was  not  very 
precise,  for  it  amounted  to  nothing  more  than  that  an  inti- 
mation was  received  by  the  defendant  of  the  prior  mortgage 
in  a conversation  with  a third  party;  but  at  any  rate  I 
think  the  notice  of  the  existence  of  a mortgage  insufficient 
to  pass  the  property  would  not  make  the  defendant  a 
purchaser  in  bad  faith.  I refer  to  Doe  Otley  v.  Mann- 
ing, (9  East  71,)  and  to  the  observations  of  Roberts  in 
his  treatise  on  fraudulent  conveyances,  page  39,  in  this 
respect.  The  defendant,  I think,  although  he  may  have 
known  that  Neelan  and  Eaton  had  made  a mortgage  to 
the  plaintiffs  of  two  horses,  having  at  the  same  time 
these  two  horses  in  their  possession  which  are  the  subject 
of  this  action,  but  of  which  no  description  of  any  kind 
was  given  in  the  mortgage,  was  as  much  at  liberty  to  buy 
them,  seeing  them  still  in  their  possession,  as  he  would  have 
been  if  the  mortgage  had  not  been  filed,  or  had  been  filed 
without  an  affidavit  such  as  the  act  requires.  In  our  Registry 
Laws,  the  words  “ purchaser  for  valuable  consideration,” 
have  never  been  held  by  courts  of  common  law  to  exclude 
purchasers  with  notice  of  the  unregistered  conveyance. 
These  two  horses  not  being  in  any  manner  described  in  the 
mortgage,  so  that  they  could  be  identified,  it  is  the  same 
thing,  I think,  as  if  there  had  been  no  horses  inserted  in 
the  mortgage,  in  which  case  the  defendant  might  have 
bought  them  without  doubt,  and  could  not  have  been  liable 
to  have  his  right  defeated,  by  proof  that  he  had  been  told 
it  was  intended  to  insert  them. 

I think  the  rule  should  be  made  absolute  for  nonsuit. 

McLean,  J. — I think  the  case  of  Edwards  v.  English, 
(7  E.  & B.  564,)  cited  for  defendants  on  the  argument,  is 
very  strong,  and  goes  far  to  establish  that  the  purchase  of 
the  defendant,  with  full  notice  of  the  prior  invalid  mortgage, 
cannot  be  defeated  on  that  account.  The  plaintiffs  must 
claim  on  the  strength  of  their  own  title,  and  that  being  by 
23  VOL.  XIX.,  U.  C.  Q.  B. 
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mortgage,  unless  it  contains  all  that  the  statute  prescribes 
can  confer  no  title.  There  is  no  description  whatever  of 
the  horses  in  the  plaintiffs’  mortgage  by  which  they  could 
possibly  be  known  or  distinguished,  and  as  that  is  made 
essential  by  the  statute,  I think  the  plaintiffs’  title  fails,  and 
that  a nonsuit  should  be  entered. 

Burns,  J.,  concurred. 

Buie  absolute  for  nonsuit. 


Carrall  y.  Potter. 

Sale  of  Goods  by  Sheriff— Guarantee — Effect  of  on  time  for  payment — Execu- 
tions— A ttach  meats — Priority. 

The  sheriff  held  several  executions  against  one  P.,  on  which  no  seizure  was 
made  until  after  he  had  absconded  and  several  writs  of  attachment  had 
issued.  After  the  attachments  an  execution  came  in  at  the  suit  of 
defendant,  and  the  sheriff  then  seized  P.’s  goods  under  all  the  writs,  and 
defendant  at  the  sale  purchased  a large  quantity  of  lumber.  The  sheriff 
would  not  allow  him  to  take  it  away  without  paying ; but  defendant  con- 
tended that  his  execution  was  entitled  to  priority  over  the  attachments, 
and  that  as  other  goods  had  been  sold  sufficient  to  satisfy  the  previous 
executions,  he  was  himself  entitled  to  the  money.  An  application  was 
then  pending  by  one  of  the  attaching  creditors  against  defendant’s  judg- 
ment, which  it  was  thought  would  determine  the  question  of  priority, 
and  the  sherrift  agreed  to  let  defendant  take  the  lumber  on  receiving  a 
guarantee  from  the  Bank  of  British  No  th  Ame  ica  that  they  would  be 
responsible  for  the  payment  when  and  if  it  should  be  decided  that  the 
sheriff  was  not  entitled  to  apply  the  proceed'  of  the  sale  on  account  of 
defendant’s  execution.  Afterwards  the  sheriff  returned  the  defendants 
writ,  nulla  bona , for  which  an  action  was  brought  against  him  by  this 
defendant,  and  a verdict  recovered  for  more  than  the  amount  payable  for 
the  lumber. 

Held , that  the  sheriff  was  entitled  to  recover  from  the  defendant  the  pur- 
chase money  for  the  lumber,  without  waiting  until  the  question  of  priority 
between  his  writ  and  the  attachment  had  been  decided,  for  that  condition 
applied  only  to  the  liability  of  the  bank  under  their  guarantee. 

As  to  the  question  of  priority,  see  Potter  v.  Carrall.  (9  C.  P.  442,  the  suit  for 
the  false  return  above  referred  to,)  commented  upon  in  this  case,  and 
which  now  stands  for  judgment  in  the  Court  of  Appeal. 

Per  Robinson , C.  J.,  the  defence  that  the  time  of  payment  had  not  arrived 
by  the  terms  of  sale  was  clearly  admissible  under  the  general  issue. 

The  plaintiff  was  sheriff  of  the  county  of  Oxford. 

First  count , for  goods  bargained  and  sold,  and  for  money 
due  and  payable  by  the  defendant  to  the  plaintiff. 

Second  count , that  on  the  1st  of  September,  1858,  the 
plaintiff,  being  sheriff  of  the  county  of  Oxford,  had  seized 
and  taken  in  execution,  and  also  into  his  charge  and  keeping, 
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divers  goods  and  chattels,  (enumerating  them,)  of  one  Charles 
Pickle,  under  and  by  virtue  of  divers  writs  of fi.  fa.,  and  by 
virtue  of  divers  writs  of  attachment ; and  thereupon  the 
plaintiff  exposed  the  said  goods  for  sale  at  public  auction 
under  the  writs  oifi.fa.,  and  attachment,  and  the  defendant 
became  the  highest  bidder,  and  in  consideration  thereof  the 
plaintiff,  as  such  sheriff,  at  the  defendants  request,  sold  the 
goods  to  the  defendant,  and  the  defendant  promised  to  pay 
£770  17s.  3d.,  and  although  the  time  for  payment  hath 
passed,  yet  the  defendant  hath  not  paid  the  amount. 

Pleas. — 1.  Never  indebted.  2.  To  the  last  count,  that 
the  defendant  did  not  promise  as  alleged. 

At  the  trial,  at  Woodstock,  before  Burns,  J.,  the  facts 
appeared  as  follows : a person  of  the  name  of  Charles 
Pickle  carried  on  a large  lumbering  establishment  in  the 
county  of  Oxford,  and  sometime  in  July,  1858,  two  execu- 
tions came  into  the  sheriff’s  hands  against  his  goods  and 
chattels  These  amounted  to  about  £750,  and  thereupon 
Pickle  paid  £200,  and  after  that  he  absconded,  not  having 
paid  the  residue  of  the  executions.  Immediately  afterwards 
various  creditors  sued  out  attachments  against  the  property 
of  Pickle,  and  placed  them  in  the  sheriffs  hands,  and  after 
that  the  defendant  sued  out  an  execution  upon  a judgment 
he  had  obtained  a year  before  that  time,  and  placed  that 
writ  also  in  the  sheriff’s  hands.  The  defendant’s  execution 
was  endorsed  to  levy  upwards  of  £2000.  The  sheriff  adver 
tised  all  the  property  for  sale  upon  all  the  different  writs,  the 
fi.  fas.,  and  the  attachments,  according  to  the  order  in  which 
they  had  been  received.  This  sale  was  postponed  till  the 
month  of  December,  1858.  In  the  meantime  the  Commercial 
Bank, one  of  the  attaching  creditors,  attacked  the  defendant’s 
judgment,  and  applied  to  the  Practice  Court  to  set  it  aside. 
Those  proceedings  were  pending  sometime  before  being  dis- 
posed of,  and  finally  the  Commercial  Bank  failed  in  the 
application.  The  attaching  creditors  considered  that  they 
had  a priority  over  the  defendant’s  execution,  but  all  parties 
were  desirous  that  the  property  should  be  converted  into 
money.  It  was  arranged  between  the  defendant  and  the 
deputy  sheriff,  that  if  the  defendant  produced  a guarantee 
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from  the  Bank  of  British  North  America,  he  might  buy 
what  lumber  he  liked  at  the  sheriff’s  sale,  and  should  not 
be  called  on  to  pay  for  it  till  it  was  ascertained  whether  or 
not  the  defendant’s  execution  would  hold  the  goods,  and  if  it 
would,  then  the  defendant  might  retain  the  amount  of  his 
purchase  upon  his  own  execution.  The  deputy  sheriff  stated 
that  at  that  time  the  defendant  and  he  both  thought  the 
application  then  made  on  behalf  of  the  Commercial  Bank 
would  determine  the  priority  between  the  attachments  and 
the  defendant’s  execution,  but  it  was  found  afterwards  that 
it  could  not.  All  that  it  determined  was  that  the  defen- 
dant’s judgment  should  not  be  set  aside. 

At  the  sheriff’s  sale  lumber  enough  was  bought  by  other 
parties  to  discharge  the  executions  prior  to  the  defendant’s, 
and  then  he  purchased  enough  to  amount  to  the  sum  of 
£790  17s.  Id.,  and  before  the  deputy  sheriff  would  allow  the 
defendant  to  remove  it,  a guarantee  from  the  manager  of  the 
Bank  of  British  North  America,  at  Brantford,  was  furnished, 
as  follows  : 

Brantford , Dec.  6th,  1858. 

James  Carrall,  Esq., 

Sheriff  of  Oxford. 

Dear  Sir, — If  }^ou  will  deliver  to  Mr.  Potter  the  lumber 
purchased  by  him  at  sale  of  Pickle’s  property,  amounting  to 
about  three  thousand  one  hundred  dollars,  the  Bank  of 
British  North  America  will  be  responsible  to  you  for  the 
payment  of  the  same,  when  and  if  it  shall  be  decided  that 
you  are  not  entitled  to  apply  the  proceeds  of  this  sale  on 
the  execution  in  your  hands  of  Potter  v.  Pickle,  in  the  order 
and  to  the  effect  it  now  stands  in  your  hands. 

Yours,  &c., 

J.  C.  GEDDES, 

Manager  B.  N.  A.  Bank,  Brantford. 

At  the  foot  of  the  guarantee  the  defendant  wrote  as  fol- 
lows : 

James  Carrall,  Esq. 

Dear  Sir, — Above  you  will  find  guarantee  of  payment 
of  lumber  bought  at  Pickle’s  provided  this  case  goes  against 
me.  On  receipt  please  write  me  if  I can  commence  taking 
lumber  away,  as  several  teams  are  ready  to  draw.  Mr.  Ross 
understands  the  above. 

Yours  truly, 


E.  H.  POTTER. 
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Upon  this  being  received  by  the  plaintiff,  his  deputy 
wrote  to  the  defendant  as  follows  : 

Sheriff’s  Office, 

Woodstock,  Dec . 11,  1858. 

Dear  Sir, — I am  in  receipt  of  yours  of  the  9th  inst.,  and 
in  reply  would  say,  that  you  have  done  on  your  part  all  that 
I asked  of  you  to  do,  in  getting  the  Bank  to  be  responsible 
for  the  lumber  bought  by  you  at  the  sale  of  Pickle’s  pro- 
perty ; therefore  you  can  remove  the  lumber  at  any  time 
when  it  is  convenient  for  yourself  to  do  so. 

I am,  yours  truly, 

ANDREW  ROSS. 

E.  H.  Potter,  Esq.,  Deffy  Sheriff. 

Brantford. 

It  was  admitted  that  the  rule  which  the  Commercial  Bank 
obtained  to  set  aside  the  defendant’s  judgment,  was  dis- 
charged in  Hilary  Term,  1859.  Subsequent  thereto  the 
plaintiff  returned  the  defendant’s  writ  of  execution  nulla 
bona,  but  why  he  did  so,  whether  indemnified  by  the  attach- 
ing creditors  or  not,  did  not  appear.  The  deputy  sheriff* 
stated  that  before  returning  the  writ  the  defendant  told  him 
he  wished  that  he  should  return  it;  that  he  expected  nothing 
from  the  goods,  and  wished  to  get  at  Pickle’s  lands.  In 
August,  1859,  the  plaintiff*  applied  to  the  defendant  for  pay- 
ment of  the  lumber  he  had  purchased,  and  the  defendant 
refused  to  pay, on  the  ground  that  it  had  not  been  determined 
whether  the  defendant’s  execution  would  have  priority  over 
the  attachments.  The  defendant  resisted  this  action  now 
upon  that  ground.  He  brought  an  action  against  the  plaintiff 
for  a false  return  to  the  writ  of  execution  in  order  to  test 
that  question,  and  when  this  suit  was  tried  that  action  was 
pending  to  be  tried  at  the  assizes  at  Brantford,  (a) 

The  plaintiff  contended  that  the  effect  of  the  guarantee 
was,  that  the  bank  should  not  be  called  on  for  payment  until 
the  question  should  be  determined,  but  that  the  defendant 
was  always  liable  to  pay  at  any  time  ; and  further,  that  the 
plaintiff  had  a right  to  determine  the  question  himself,  by 
deciding  what  he  would  do  upon  the  defendant’s  writ  of  exe- 
cution, and  that  he  had  determined  it  by  returning  that  writ 


{a)  See  the  case  reported,  Potter  v.  Carrall,  9 C.  P.  442. 
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nulla  bona , thus  leaving  it  to  the  defendant  to  bring  his 
action  against  the  sheriff  if  he  had  done  wrong. 

The  learned  judge  directed  a verdict  for  the  plaintiff  for 
the  amount  of  the  lumber,  £770  17s.  3d.,  and  £46  4s.,  the 
interest  upon  it,  in  all  £817  Is.  3d.,  and  reserved  leave  to 
the  defendant  to  move  the  court  to  enter  a non-suit. 

Wood  obtained  a rule  to  shew  cause  why  a nonsuit  should 
not  be  entered,  or  why  there  should  not  be  a new  trial,  on 
the  ground  that  the  evidence  shewed  that  the  term  of  credit 
had  not  expired,  and  because  the  learned  judge  should  have 
so  directed  the  jury. 

Beard  shewed  cause.  He  cited  Salmon  v.  James,  1 Dowl- 
369  ; Smith  v.  Bacon  14  U.  C.  R.  38. 

Robinson,  C.  J. — The  defence  intended  to  be  set  up  here 
is  one  that  may  undoubtedly  be  set  up  under  the  general 
issue,  namely,  that  the  defendant  bought  the  goods  upon  a 
special  contract,  to  be  paid  for  at  a certain  time  not  yet 
arrived,  or  in  a certain  manner,  and  is  therefore  not  liable 
as  upon  an  implied  undertaking  to  pay  upon  request.  The 
Court  of  Queen’s  Bench  had  determined  otherwise  in  Ed- 
wards v.  Harris,  (4  N.  & M.  182,)  and  after  the  new  rules 
of  pleading  were  made,  but  in  Broomfield  v.  Smith,  (1  M.  & 
W.  542,)  it  was  decided  that  in  that  case  the  effect  of  the 
new  rules  of  pleading  had  been  mistaken,  and  it  has  always 
since  been  held  that  a defendant  may  shew,  under  the  gene- 
ral issue,  that  the  time  has  not  yet  arrived  when  he  was  to 
pay  for  the  goods  bought,  according  to  the  understanding 
on  which  he  bought  them. 

Upon  the  whole  evidence  given  at  the  trial,  I think  what 
the  defendant  set  up  as  his  defence  was  a matter  applying 
rather  as  between  the  Bank  of  British  North  America  and 
the  sheriff,  than  as  between  the  sheriff*  and  this  defendant. 
It  might  very  well  be  that  the  bank,  being  called  upon  to 
give  their  guarantee,  declined  to  do  so  to  any  greater 
extent,  and  in  any  other  manner  than  they  did  : that  is, 
that  if  it  should  turn  out  that  the  money  could  not  be  ap- 
plied upon  the  defendant’s  executions,  but  received  by  or 
paid  to  the  Commercial  Bank,  they  would  then  see  that  the 
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money  should  be  forthcoming.  The  bank  might  have  taken 
advice  upon  the  legal  question  pending,  and  feeling  confi- 
dent that  the  Commercial  Bank  would  not  succeed  in  what 

isi  • 

they  were  contending  for,  they  may  have  been  willing 
to  give  their  guarantee  upon  that  chance,  and  of  course 
they  could  not  be  called  .upon  until  the  point  in  litiga- 
tion between  the  Commercial  Bank  and  the  defendant, 
had  been  finally  settled,  for  that  was  the  effect  of  their 
undertaking.  This,  however,  did  not  apply  to  the  state 
of  things  as  between  Potter  and  the  sheriff,  and  had  not 
necessarily  the  effect  of  staying  the  recourse  of  the  sheriff 
against  Potter  for  the  price  of  the  lumber  which  Pot- 
ter had  bought  at  the  sale  until  it  should  be  determined 
whether  the  sheriff  should  ever  be  in  a situation  to  enforce 
his  guarantee.  That  question  might  be  long  undetermined, 
from  various  causes,  and,  in  the  meantime,  it  might  happen 
in  such  a case  that  the  circumstances  of  the  party  giving 
the  guarantee  might  change,  so  as  to  make  it  of  little  or 
no  value,  and  the  effect  might  be  hard  and  unjust  upon  the 
sheriff,  if  he  should  be  held  disabled  from  proceeding  against 
the  purchaser  of  the  goods  until  his  right  to  look  to  the 
guarantee  should  be  finally  determined.  He  might  in  that 
case  be  worse  off  than  if  he  had  taken  no  security.  Of  course 
it  might  have  been  expressly  agreed  between  the  sheriff  and 
Potter,  that  Potter  should  not  be  called  upon  to  pay  the  claim 
till  the  claim  of  the  Commercial  Bank  should  have  been 
disposed  of,  and  there  was  some  evidence  to  that  effect ; but 
all  that  seemed  then  to  be  in  the  contemplation  of  Potter 
and  the  deputy  sheriff,  with  whom  that  arrangement  took 
place,  was  that  the  plaintiff  might  buy  the  lumber  at  the 
sheriff’s  sale,  and  that  the  matter  might  stand  until  it  was 
seen  what  should  become  of  the  attempt  made  by  the  Com- 
mercial Bank  to  set  aside  Potter’s  judgment  and  execution  as 
being  fraudulent,  or  not  bona  fide. 

It  does  not  appear  to  me  that  enough  was  proved  to  make 
it  clear  that  the  sheriff  was  to  wait  upon  Potter  for  the  price 
of  the  lumber,  which  the  sheriff  had  allowed  to  go  into  his 
hands,  until  all  questions,  not  merely  about  the  validity  of 
Potter’s  judgment,  but  about  priority  between  the  several 
executions  and  the  attachments, should  be  finally  disposed  of. 
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The  action  which  Potter  had  brought  in  the  Common 
Pleas  against  the  sheriff,  for  falsely  returning  nulla  bona 
to  his  writ  of  fi.  fa.  against  Pickle's  goods,  was  tried  at 
Brantford,  soon  after  the  case  had  been  tried  at  Woodstock, 
and  it  was  reserved  for  the  court  to  determine  in  the  follow- 
ing term,  whether  the  attachment  creditors  of  Pickle,  or 
Potter  claiming  under  his  fi.  fa.,  were  entitled  to  priority. 
Judgment  has  been  given  in  the  case  in  the  Common  Pleas » 
the  effect  of  which  I take  to  be  that  the  executions  which 
came  to  the  sheriff  before  the  attachments  were  of  course  to 
be  first  satisfied  out  of  the  absconding  debtor’s  goods,  but 
that  after  these,  and  before  the  attaching  creditors,  Potter 
had  a claim  to  be  satisfied. 

As  it  is  stated  in  the  case  that  Potter’s  action  had  not 
been  commenced  by  service  of  process  upon  Pickle  before 
any  of  the  attachments  had  been  sued  out  against  him,  this 
decision  seems  to  be  at  variance  with  what  had  been  deter- 
mined by  us  to  be  the  effect  of  the  55th  clause  of  the  Com- 
mon Law  Procedure  Act  of  1856,  in  Daniel  v.  Fitzell  et 
al.,  (17  U.  C.  R 369.)  There  was  a difference  of  opinion 
upon  the  point  among  the  judges  of  the  Court  of  Common 
Pleas,  as  appears  from  the  report  of  the  case  in  the  Upper 
Canada  Law  Journal,  (Yol.  vi.,  p.  42,)  and  the  judgment 
has  been  appealed  from,  (a) 

In  the  meantime  I think  the  evidence  in  that  case  was 
not  such  as  to  shew  that  the  sheriff  was  not  entitled  to  suc- 
ceed upon  the  issue  ; and  it  will  be  open  to  the  defendant 
to  move  to  stay  the  money,  that  may  be  paid  in  under  the 
judgment  in  this  case,  in  the  sheriff’s  hands,  till  the  rights 
of  the  execution  creditors  of  Pickle  among  themselves  shall 
have  been  determined. 

I do  not  think  we  should  be  warranted  in  obstructing  the 
sheriff’s  recovery  against  Potter,  for  the  sum  paid  by  him 
for  the  goods  which  he  purchased  at  the  sheriff’s  sale.  Be- 
sides other  considerations  in  the  case,  which  I have  men- 
tioned, the  fact  sworn  to,  of  Potter  having  desired  the  sheriff 
to  return  nulla  bona , should  be  taken,  I think,  as  an  admis- 

(a)  See  the  case  in  the  Common  Pleas  now  reported,  9 C.  P.  442.  There 
was  in  fact  no  difference  of  opinion,  and  the  error  is  corrected  in  the  next 
number  of  the  Law  Journal. 
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sion  by  him  for  the  purpose  of  this  action  that  the  money 
which  the  sheriff  had  made  from  the  sale  of  Pickle’s  goods, 
did  not  belong  of  right  to  him,  but  to  others.  I think  the 
plaintiff’s  verdict  should  stand. 

McLean,  J. — There  is  nothing  in  the  guarantee  given  by 
the  agent  or  manager  of  the  Bank  of  British  North  America 
to  prevent  this  action  being  sustained.  That  instrument 
only  makes  the  Bank  responsible  if  it  should  be  decided 
that  the  plaintiff  was  not  entitled  to  apply  the  proceeds  of 
the  sale  of  Pickle’s  goods  in  payment  of  the  execution  in 
his  hands  in  favour  of  defendant,  in  the  order  in  which  that 
execution  stood  with  reference  to  the  attachments.  That 
undertaking  did  not  relieve  the  defendant  from  any  liability 
which  rested  on  him  to  pay  for  the  goods  which  he  had  pur- 
chased ; the  only  effect  which  it  seems  to  have  had  was  to 
enable  the  defendant  to  get  possession  of  the  lumber,  which 
otherwise  he  probably  could  not  have  done. 

As  it  appeared  doubtful  whether  the  attachments  or  the 
defendant’s  execution  would  be  entitled  to  claim  priority  in 
payment,  the  defendant  required  security,  before  he  con- 
sented to  give  up  the  lumber,  that  in  case  the  defendant 
should  not  be  entitled  to  any  portion  of  the  proceeds  the 
amount  should  be  forthcoming  to  be  paid  over  to  those  who 
were  entitled,  and  that  security  is  furnished  by  the  under- 
taking of  the  Bank  manager.  The  right  of  the  plaintiff  to 
maintain  this  action  is  not,  however,  affected  by  it.  That 
must  depend  upon  the  terms  of  sale.  If  the  defendant  was 
induced  to  purchase  on  the  assurance  and  undertaking  of  the 
deputy  sheriff,  that  he  should  not  be  called  upon  to  pay  for 
the  lumber  till  it  was  decided  in  law  whether  the  amount 
could  be  applied  on  his  execution,  and  it  was  understood 
that  it  should  be  so  applied  if  the  defendant  was  entitled  to 
priority,  then  the  defendant  ought  not  to  be  called  upon  in 
this  action  to  pay  the  plaintiff  money  which  he  may  be  en- 
titled to  have  refunded  to  him  by  the  plaintiff  whenever  the 
question  of  priority  is  decided.  But  it  may  be  said  that  the 
defendant’s  execution  being  returned  nulla  bona , the  defend- 
ant cannot  be  entitled  to  have  applied  on  it  moneys  which 
have  been  made  on  the  other  writs.  Still,  if  the  return  of 
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nulla  bona  is  decided  to  be  a false  return,  the  defendant  can 
and  will  recover,  in  the  action  for  such  false  return,  an 
amount  as  great  as  what  he  would  have  been  entitled  to 
from  the  plaintiff,  if  he  could  legally  claim  a portion  of  the 
proceeds  of  Pickles  goods  as  being  made  under  his  execu- 
tion ; and  in  that  case  it  would  seem  desirable  that  his 
right  under  his  execution  should  be  decided  before  he  is 
called  on  to  pay  over  the  amount  of  his  purchase,  an  amount 
which  he  may  ultimately  be  found  entitled  to  retain.  The 
defendant  might  have  applied  to  the  court  to  stay  proceed- 
ings in  this  suit,  and  to  have  the  amount  claimed  from  him 
applied  on  his  execution  as  so  much  made  under  it,  and 
whether  such  application  were  entertained  or  not,  the  ques- 
tion would  probably  be  decided  as  to  the  right  of  precedence 
between  the  attachments  and  his  execution.  The  defend- 
ant, in  his  action  for  a false  return,  has  obtained  a verdict 
against  the  plaintiff  for  a much  larger  sum  than  the  amount 
of  his  own  purchase  at  sheriff’s  sale,  which  verdict  the  Court 
of  Common  Pleas  have  refused  to  set  aside,  as  appears  by 
the  proceedings  in  appeal  in  that  suit.  The  plaintiff,  then, 
is  entitled  to  proceed  for  a cause  of  action  which  he  could 
not  set  off  in  any  way  against  the  defendant’s  claim  for 
damages  in  the  suit  for  a false  return,  and  unless  allowed  to 
recover  he  may  be  compelled  to  pay  the  full  amount  of  de- 
fendant’s verdict,  though  no  part  of  the  defendant’s  purchase 
money  has  been  paid. 

By  the  19  Vic.,  ch.  43,  sec.  49,  it  is  provided,  that  the 
sheriff,  to  whom  any  writ  of  attachment  is  directed  shall 
forthwith  take  into  his  charge  or  keeping  all  the  property 
and  effects  of  an  absconding  debtor,  according  to  the  exi- 
gency of  the  writ,  and  shall  be  allowed  all  necessary  dis- 
bursements for  keeping  the  same.  In  this  case  it  was  shewn 
that  the  plaintiff  had  several  executions  in  his  hands,  which 
bound  the  goods  of  Pickle,  before  any  attachments  came  in 
but  that  no  levy  had  been  made  till  after  two  attachments 
were  received.  That  then  a seizure  was  made  under  the  fi. 
fas.  and  the  attachments,  and  Pickle’s  property  and  effects 
taken  into  the  charge  and  keeping  of  the  plaintiff,  and  sub- 
sequently sold.  If  no  other  fi.  fas.  or  attachments  had 
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come  into  the  sheriff’s  hands,  I take  it  there  could  be  no 
doubt  that  the  attaching  creditors  on  obtaining  judgment, 
would  have  been  entitled  to  any  surplus  arising  from  the 
sale  of  the  goods  beyond  the  amount  of  the  executions.  The 
sheriff  could  not  be  allowed  to  say  that,  because  the  proceeds 
were  first  applicable  to  the  executions  which  bound  the 
goods,  no  portion  could  be  applicable  to  the  attachments, 
though  the  seizure  of  the  goods  was  as  well  under  the  at- 
tachments as  under  the  executions.  When  an  attachment 
is  received  by  the  sheriff*,  he  is  required  by  law  to  take  all 
the  property  and  effects  of  an  absconding  debtor  into  his 
custody,  and  the  reason  for  that  is  that  other  attaching  cre- 
ditors may  take  proceedings  and  come  in  within  six  monthsj 
and  become  entitled  to  share  in  the  proceeds  of  the  property 
and  effects  seized,  so  that  all  may  be  required  to  meet  the 
demands.  The  plaintiff  was  therefore  obliged  to  take  all 
the  property  of  Pickle  upon  the  attachments,  but  on  the 
executions  a portion  of  the  goods  would  have  been  sufficient 
to  cover  the  amount  to  be  levied.  Then  as  all  the  property 
was  taken,  and  was  in  the  plaintiff’s  hands,  first  to  satisfy 
the  executions,  and  then  to  satisfy  the  judgments  and  exe- 
cutions which  should  be  recovered  on  proceedings  under 
attachments,  was  the  defendant  entitled  to  have  his  Ji.  fa. 
(which  was  received  when  only  two  attachments  were  in  the 
sheriff* ’s  hands)  satisfied  from  the  proceeds  of  the  goods  in 
preference  to  the  parties  who  took  out  subsequent  attach- 
ments ? 

The  55th  section  of  19  Vic.,  ch.  43,  would  entitle  the 
defendant  to  proceed  and  sell  the  property  attached  in  the 
same  manner  as  if  it  remained  in  the  hands  of  Pickle,  not- 
withstanding the  prior  attachments,  if  the  defendant’s  suit 
had  been  commenced  and  the  'process  therein  served  before 
the  suing  out  of  the  attachments,  but  it  is  admitted  that  no 
process  was  at  any  time  served  on  Pickle  at  the  suit  of  the 
defendant,  and  that  the  judgment  was  entered  on  a cognovit 
given  without  any  suit  being  previously  instituted.  That 
section,  therefore,  does  not  give  the  defendant  a right  to 
have  his  execution  satisfied  in  preference  to  the  attachments. 
Then,  under  the  57th  section  of  the  act,  it  is  provided,  that 
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when  several  persons  sue  out  writs  of  attachment  against  an 
absconding  debtor,  the  proceeds  of  the  property  and  effects 
attached,  and  in  the  sheriff* ’s  hands,  shall  be  rateably  dis- 
tributed among  such  of  the  plaintiffs  in  such  writs  as  obtain 
judgments  and  sue  out  executions,  in  proportion  to  the  sums 
actually  due  on  such  judgments,  and  the  court  or  a judge 
may  delay  the  distribution  in  order  to  give  reasonable  time 
for  the  obtaining  of  judgment  against  such  absconding  debtor. 

The  defendant’s  suit  not  being  commenced  by  service  of 
process,  and  no  right  being  reserved  to  him  under  the  statute 
to  proceed  against  property  seized  under  attachment,  the 
proceeds  must,  under  the  57th  section,  be  distributed  amongst 
the  attaching  creditors  who  have  obtained  judgments  and 
sued  out  executions,  in  proportion  to  the  sums  actually  due 
upon  the  judgments;  and  as  the  plaintiff  will  be  bound  so  to 
distribute  it  he  must  be  at  liberty  to  recover  the  amount  due 
by  the  defendant,  in  order  to  its  proper  distribution.  I do 
not  think,  however,  that  he  can  recover  interest.  If  he  were 
bound  to  pay  interest,  then  it  would  perhaps  be  just  that  he 
should  be  at  liberty  to  claim  and  recover  interest.  As  how- 
ever a sheriff  is  not  liable  to  pay  the  creditors  any  amount 
but  what  he  has  actually  realized  from  the  sale  of  property 
after  payment  of  all  costs,  and  he  cannot  have  an}’  personal 
interest  in  money  collected  on  executions,  I do  not  think  the 
plaintiff  entitled  to  interest  on  the  amount  due  by  defendant, 
and  therefore  the  amount  of  interest  must  be  deducted  from 
the  verdict. 

Burns,  J.,  concurred. 

Rule  discharged. 


McMillan  v.  Hugh  Rankin,  Reuben  Spooner,  Patrick 
Daly,  and  James  Swift. 

Schools — Rate  levied  by  trustees — Voluntary  subscriptions. 

The  freeholders  and  householders  of  a school  section  cannot  substitute  a vol- 
untary subscription  among  themselves,  for  the  expenses  of  the  school,  in- 
stead of  the  provisions  made  by  law  ; and  a resolution  to  have  such  sub- 
scription, and  that  the  trustees  neglected  to  collect  it,  is  therefore  no  answer 
to  an  avowry  for  a rate  levied  by  them  in  the  usual  way. 

The  question  to  be  determined  in  this  case  arose  upon 
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demurrer,  and  the  pleadings,  which  it  is  unnecessary  to  give 
at  length,  were  in  substance  as  follows  : — 

The  plaintiff  brought  replevin  for  a cow  and  calf. 

The  defendant,  James  Swift,  as  collector  of  school  section 
number  14  in  the  township  of  Kingston,  made  cognizance 
under  a warrant  dated  the  31st  of  May,  1858,  from  the 
other  defendants.  Hugh  Rankin,  Reuben  Spooner,  and  Pat- 
rick Daly,  as  school  trustees  of  said  section,  for  a rate 
assessed  and  directed  to  be  levied  bv  them  for  the  salary  of 
the  teacher  and  repairing  the  school  house.  And  the  other 
defendants,  the  trustees,  avowed  separately  for  the  same 
cause. 

The  plaintiff  pleaded  to  each  cognizance,  in  separate 
pleas,  that  before  the  taking,  namely,  on  the  13th  of  Janu- 
ary, 1828,  at  the  annual  school  meeting  of  the  freeholders 
and  householders  of  said  section,  it  was  resolved  and  decided 
upon  by  the  majority  present  that  the  salary  of  the  teacher, 
and  all  expenses  connected  with  said  school,  should  be 
raised  and  provided  for  by  voluntary  subscriptions  of  the 
freeholders  and  householders  of  said  section  : that  £50  was 
then  subscribed,  and  the  defendants  were  informed  thereof, 
and  the  list  delivered  to  them  to  collect ; and  thereupon  it 
became  the  duty  of  the  trustees,  before  the  making  of  said 
rate  and  warrant,  to  cause  the  defendant  Swift  to  collect  the 
said  subscriptions ; yet  that  the  said  trustees,  neglecting 
their  duty,  and  the  decision  and  desire  of  the  said  majority, 
which  it  was  their  duty  to  carry  out,  did  not  collect  the 
said  subscriptions,  but  wrongfully  made  the  said  assessment 
and  warrant. 

The  defendant  Swift,  and  the  other  defendants,  the  trus- 
tees, replied,  respectively,  to  these  pleas,  that  the  said  reso- 
lution and  decision  was  in  the  following  words  : — 

Resolved,  that  the  expenses  of  this  school  section  be  paid 
by  voluntary  subscription,  and  the  balance  to  be  raised  from 
a tax  to  be  levied  upon  the  parents  and  guardians  of  those 
sending  children  to  the  school : 

that  there  was  no  other  decision  whatever  as  to  the  manner 
in  which  the  teachers  salary  and  the  other  expenses  con- 
nected with  the  school  should  be  provided  for  : that  the 
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whole  amount  subscribed  voluntarily,  under  the  said  resolu- 
tion or  otherwise,  was  £2  2s.  6d.,  which  could  not  be  col- 
lected, and  would  have  been  wholly  insufficient,  wherefore 
the  rate  in  the  said  cognizance  mentioned  was  duly  imposed 
by  the  said  trustees. 

The  plaintiff  rejoined,  to  each  replication,  that  he  was  not 
the  parent  or  guardian  of  any  child  sent  to  the  school,  and 
that  a tax  could  not  be  lawfully  levied  upon  him  in  respect 
of  the  balance  of  the  expenses  of  such  section  after  said  vol- 
untary subscriptions,  according  to  the  terms  of  the  resolu- 
tion ; and  that  for  this,  as  well  as  for  the  reason  mentioned 
in  the  plea,  the  said  rate  was  unlawfull}7  imposed. 

Defendants  demurred,  on  the  ground  that  the  plaintiff* 
being  a freeholder  and  householder  of  the  section  was  liable 
to  the  rate,  and  was  not  exempt  by’  reason  of  his  not  being 
such  parent  or  guardian  : that  the  mode  of  raising  the  bal- 
ance of  the  expenses  of  said  section  provided  by  the  resolu- 
tion was  insensible  and  illegal : that  the  trustees  could  not 
legally  cany  out  said  resolution  ; and  that  what  was  pro- 
vided by  it  being  insufficient,  they  were  justified  in  levying 
the  amount  by  rate  on  all  the  freeholders  and  householders 
of  the  section. 

Rickards ,,  Q.  C.,  for  the  demurrer.  Eccles,  Q.  C.,  contra. 
13  & 14?  Vic.,  ch.  48,  sec.  6,  sub- sec.  4,  sec.  12,  sub-secs.  4,  7, 
9 ; 16  Vic.,  ch.  185,  sec.  13,  were  referred  to. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  were  not  referred  to  any  provision  in  the  school  acts, 
and  we  can  find  none,  which  authorises  the  freeholders  and 
householders  inhabiting  a school  section,  at  the  general 
school  meeting  in  January  to  pass  a resolution  to  substitute 
a voluntary  subscription  among  themselves,  for  all  school 
purposes,  which  must  be  accepted  and  relied  upon  in  lieu  of 
all  the  provisions  made  by  law  for  defraying  such  expenses ; 
nor  do  we  find  any  enactment  which  makes  it  the  duty  of 
the  trustees,  or  gives  them  authority,  to  enforce  payment  of 
any  such  sums  voluntarily  subscribed  ; and  without  this 
being  shewn,  it  is  impossible  to  contend  that  the  authority 
of  the  trustees  and  municipality  to  provide  and  collect  lunds 


M’MILLAN  V.  RANKIN  ET  AL. 


359 


is  superseded  by  the  mere  fact  of  any  such  voluntary  sub- 
scription having  been  made,  which  did  not  end  in  the  neces- 
sary funds  being  produced. 

Then,  also,  the  resolution  on  which  the  plaintiff  relies,  as 
authorising  the  voluntary  subscription,  is  set  out  by  the 
defendants,  and  it  is  not  denied  that  it  is  set  out  truly,  and 
nothing  could  be  more  absurd  than  that  resolution,  for  it 
expresses  that  the  expenses  of  the  school  section  (that  is,  all 
the  expenses)  shall  be  paid  by  a voluntary  subscription,  and 
yet  that  the  balance  shall  be  levied  upon  the  parents  and 
guardians  of  those  sending  children  to  the  school.  They 
meant  no  doubt  to  say,  upon  the  parents  and  guardians  of 
the  children  sent. 

The  only  question,  therefore,  is  whether  the  defendants 
have  in  their  avowry  shewn  a legal  authority  for  the  rate  : 
we  mean,  whether  the  trustees  have,  so  far  as  they  are  con- 
cerned ; for  although  they  may  have  proceeded  illegally,  it 
may  not  therefore  fellow  that  the  collector  would  be  a tres- 
passer in  consequence  of  any  thing  illegal  being  done,  which 
did  not  appear  on  the  face  of  the  warrant. 

The  school  trustees  rely  upon  a rate  made  by  themselves, 
and  for  all  that  appears  of  their  own  authority  given  to 
them  by  law,  for  paying  teachers’  salaries,  and  for  the  re- 
pairs of  the  school  house.  We  see  no  room  for  doubt  that 
they  had  authority  to  levy  such  a rate  under  the  7th  sub- 
section of  the  12th  section  of  the  13  & 14  Vic.,  ch.  48. 

Judgment,  in  our  opinion,  must  be  given  for  defendants 
upon  the  demurrer. 

Judgment  for  defendants  on  demurrer. 


During  this  term  the  following  gentlemen  were  called  to 
bar: — Israel  Newnham  Winstanley,  John  Leys,  James 
Tilt,  Robert  Mortimer  Wilkinson,  Richard  Henry 
Holland,  Robert  William  Adams,  Edmund  John  Senk- 
ler,  Joseph  Deacon,  John  Macbeth,  Alexander  Mac- 
Nabb,  Samuel  Hume  Blake,  Frederick  Stewart  Mac- 
Gachen,  John  Wedgewood  Bowlby,  Featherston  Osler. 
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Present ; 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
“ Archibald  McLean,  J. 

“ Robert  Easton  Burns,  J. 


The  Provincial  Insurance  Company  of  Canada  v. 
James  Shaw. 

Writ  of  summons — Service  by  mistake  on  defendant's  son — Same  name. 

In  an  action  for  calls  upon  stock  subscribed  and  on  promissory  notes,  the  writ 
of  summons,  directed  to  James  Shaw,  was  by  mistake  served  by  the  sheriff 
upon  his  son  of  the  same  name,  who  a few  days  after  gave  it  to  his  father, 
the  defendant,  telling  him  that  the  sheriff  had  made  a blunder  ; and  the  de- 
fendant, at  his  son’s  request,  took  it  to  an  attorney,  who,  upon  defendant’s 
instructions,  entered  an  appearance,  and  afterwards  put  in  pleas. 

Held , that  defendant  was  sufficiently  served,  and  that  the  plaintiffs  could  re- 
cover against  him. 

The  defendant,  in  the  first  count  of  the  declaration,  was 
sued  for  calls  made  upon  100  shares  of  stock  held  by  him  in 
the  plaintiffs’  company,  and  also  upon  certain  promissory 
notes  made  by  him,  payable  to  the  company. 

He  pleaded  that  he  was  never  indebted  as  alleged  in  the 
first  count,  and  that  he  did  not  make  the  promissory  notes. 

The  writ  of  summons  in  the  case  was  directed  to  James 
Shaw , of  the  village  of  Smith’s  Falls,  in  the  county  of 
Lanark. 

There  were  two  James  Shaws  living  at  Smith’s  Falls, 
father  and  son.  The  father  was  no  doubt  the  person  in- 
tended to  be  sued,  for  the  stock  was  subscribed  by  him,  and 
the  notes  made  by  him,  as  was  proved  on  the  trial ; and  the 
summons  was  properly  addressed  to  him,  and  not  to  James 
Shaw  the  younger.  The  declaration  and  record  were  con- 
sistent with  the  summons  in  this  respect. 

The  endorsement  on  the  summons  stated  the  causes  of 
action  to  be  for  a call  of  five  per  cent,  on  100  shares  of 
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stock  held  by  the  defendant  and  upon  the  three  notes, 
describing  them  as  they  were  afterwards  set  out  in  the 
declaration. 

Before  the  action  was  brought,  James  Shaw,  the  father, 
was  written  to  by  the  solicitor  of  the  Provincial  Insurance 
Company  for  payment,  and  he  wrote  an  answer  to  the  pres- 
ident of  the  company,  stating  the  sum  which  had  been 
demanded  of  him  by  the  solicitor,  and  that  it  was  not  con- 
venient for  him  at  present  to  pay  it,  but  promising  to  give 
early  attention  to  the  matter. 

The  deputy  sheriff  returned  that  he  had  served  the  sum- 
mons upon  James  Shaw,  the  defendant ; and  an  appearance 
by  attorney  having  been  entered  and  pleas  pleaded,  the  case 
was  carried  to  trial. 

Upon  the  trial,  at  Toronto,  before  Hagarty,  J.,  it  ap- 
peared that  the  deputy  sheriff  had  given  the  summons  to 
James  Shaw  the  son,  saying,  “Here  is  a paper  for  you,”  and 
saying  nothing  to  him  about  his  father  when  he  handed 
the  summons  to  him.  The  father  and  son  lived  in  different 
houses  in  the  same  village.  In  whose  house  the  son  was 
when  he  received  the  paper  was  not  stated.  The  son  was 
examined  at  the  trial,  and  stated  that  he  knew  when  he 
received  the  summons  the  officer  had  made  a mistake,  for 
that  he  had  never  had  any  transaction  with  the  Insurance 
Company  ; that  his  father  was  from  home  at  the  time,  but 
returned  two  days  afterwards,  when  he,  the  witness,  gave 
him  the  summons,  telling  him  that  the  sheriff  had  made  a 
blunder,  and  served  the  wrong  person.  He  stated  further 
that  he  sent  the  summons  by  his  father  to  an  attorney  in 
Perth,  whom  he  usually  employed,  telling  him  if  it  required 
any  defence  to  defend  it : that  he  gave  the  attorney  no 
other  instructions,  and  did  not  know  what  other  instructions 
he  got,  nor  how  the  suit  was  defended,  till  he  received  a 
subpoena  to  attend  as  a witness.  He  sent  no  money  to  the 
attorney  with  the  writ,  as  he  said,  and  knew  nothing 
further,  nor  on  what  instructions  nor  by  whom  the  suit  was 
defended.  He  left  that  all  to  the  attorney.  His  father,  he 
said  once  told  him  to  see  about  this  process  as  he  was  going 
to  Perth. 

24 
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The  question  upon  this  evidence  was  whether  James  Shaw 
the  younger,  on  whom  the  writ  was  served,  or  to  whom  at 
least  it  was  given  without  any  instructions  to  deliver  it  to 
his  father,  must  be  considered  as  the  defendant,  without 
regard  to  any  subsequent  act  or  conduct  of  the  father,  so 
that,  no  demand  against  the  son  being  proved,  the  plaintiffs 
should  be  nonsuited. 

A verdict  was  rendered  for  the  plaintiffs  for  $834.14, 
leave  being  reserved  to  move  to  enter  a nonsuit  or  a verdict 
for  defendant. 

Beaty  obtained  a rule  nisi  accordingly,  on  the  ground 
that  the  evidence  shewed  that  the  defendant  who  was  served 
with  the  writ  of  summons,  and  who  defended  the  action,  was 
not  the  maker  of  the  promissory  notes  declared  on,  and  was 
not  indebted  to  the  plaintiffs  as  alleged  in  the  declaration. 
He  cited  Tay.  Ev.  sec.  1657. 

Duggan,  Q.  C.,  shewed  cause,  and  cited  Phillipps  v.  En- 
sell,  2 Dowl.  685  ; Rhodes  v.  Innes,  7 Bing.  329;  Jones  v. 
Jones,  9 M.  & W.  75 ; Killens  v.  Street,  R.  & H.  Dig.  232. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute,  Consol.  Stats.  U.  C.  ch.  22,  sec.  16,  directs 
that  the  service  of  a summons  whenever  practicable  shall  be 
personal,  and  by  section  19  it  is  provided  that  no  costs 
shall  be  allowed  for  the  service  unless  when  the  writ  has 
been  served  by  the  sheriff,  his  deputy,  or  bailiff*  except 
under  certain  circumstances  provided  for  in  the  18th  clause* 
But  though  no  costs  are  to  be  levied  for  the  service  in  gene- 
ral, unless  where  it  has  been  made  by  the  sheriff  or  his 
officer,  yet  the  service  by  another  person  is  not  illegal  or 
irregular,  as  it  was  while  the  statute  2 Geo.  IV.,  ch.  1,  sec. 
4,  was  in  force.  Then  here  it  appears  the  copy  of  summons 
was  delivered  to  the  father  'personally  by  his  son.  The 
father  received  the  summons,  which  was  properly  directed  to 
himself,  and  was  intended  for  him;  and  it  is  quite  clear  from 
the  evidence,  and  from  the  contents  of  the  summons,  that 
he  must  have  known,  and  did  know  that  he  was  the  person 
to  whom  the  summons  was  directed,  and  for  whom  it  was 
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intended.  His  receiving  it  from  his  son,  who  had  the  same 
name,  was  no  more  irregular  than  if  he  had  received  it  from 
any  other  person  not  having  the  same  name,  and  can  make 
no  difference,  unless  we  could  see  that  he  was  misled  by  the 
accident  of  its  being  given  to  the  son  who  has  the  same 
name,  and  supposed  in  consequence  that  the  action  was 
against  his  son,  and  not  against  himself,  and  so  did  not 
appear  to  it.  But  here  the  facts  were  altogether  different. 
He  received  the  summons  from  his  own  son’s  hand,  with  the 
intimation  from  his  son,  which  could  not  have  been  neces- 
sary, that  it  had  been  given  to  him  by  mistake ; and  the 
father,  the  real  defendant  in  the  writ,  took  it  himself  to  an 
attorney,  and  gave  to  that  attorney  whatever  instructions 
were  given.  In  consequence  of  this  an  appearance  was 
entered  in  proper  conformity  with  the  summons — that  is,  in 
the  name  of  James  Shaw,  which  properly  belonged  to  the 
father,  and  not  in  the  name  of  James  Shaw  the  younger ; 
and  the  plea  being  in  the  same  name,  the  case  went 
down  to  trial,  just  as  it  would  have  done  if  the  father,  to 
whom  the  writ  was  directed,  had  received  it  from  the  hands 
of  the  sheriff. 

We  think  the  case  cited  of  Rhodes  v.  Innes  (7  Bing.  329) 
is  very  much  in  point,  and  also  Williams  v.  Piggot  (1  M.  & 
W.  574.) 

In  Phillipps  v.  Ensell,  (2  Dowl.  685,)  Baron  Gurney, 
speaking  of  Rhodes  v.  Innes,  says,  “ there  really  was  actual 
service,”  but  that  was  said  only  upon  the  ground  that  the 
father  had  been  trying  to  evade  service,  and  that  the  court 
inferred  from  the  facts  proved  that  he  must  have  heard  of 
the  service  of  the  writ  upon  the  son,  and  that  the  process 
must  have  come  to  his  knowledge.  In  the  case  before  us  it 
was  clearly  proved  thas  the  father  did  get  the  writ  in  time 
to  defend  himself,  and  that  a defence  was  entered  in  his 
name,  and  by  his  instrumentality,  after  he  had  received  the 
writ. 

There  is  no  such  question  about  identity  as  was  raised  in 
Jones  v.  Jones,  (9  M.  & W.  75,)  upon  the  evidence  given  in 
the  cause. 

I have  a note  of  the  case  of  Killens  v.  Street  in  this 
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court,  not  reported,  but  mentioned  on  the  argument  of  this 
case.  There  the  facts  were  so  far  different,  that  it  did  not 
appear  the  father  ever  saw  the  writ,  or  that  he  knew  any 
thing  of  if,  till  after  his  son,  on  whom  it  was  served  by  mis- 
take, had  appeared  and  pleaded  to  it,  by  an  attorney  whom 
he  had  himself  instructed.  ( a ) 

In  our  opinion,  the  defendant’s  rule  nisi  for  entering  a 
verdict  in  his  favour,  or  a nonsuit,  should  be  discharged. 

Rule  discharged. 


The  Queen  v.  Callaghan. 

Indictment  for  perjury — Form  of. 

Where  it  appears  on  the  face  of  an  indictment  for  perjury,  that  the  statement 
complained  of  was  made  before  a justice  of  the  peace  in  preferring  a charge 
of  larceny  committed  within  his  jurisdiction,  it  is  unnecessary  to  allege  ex- 
pressly that  he  had  authority  to  administer  the  oath. 

Defendant  was  tried  at  Woodstock,  before  McLean,  J., 


(a)  The  reporter  has  been  unable  to  find  the  judgment  delivered  in  that 
case  which  was  decided  in  Michaelmas  Term,  4 Vic.,  and  has  not  been 
published,  but  he  has  procured  a statement  of  the  facts,  which  were  as 
follows  : 

The  plaintiff,  intending  to  proceed  against  John  Street  the  elder,  sued 
out  process  against  John  Street,  which  by  mistake  was  served  on  John 
Street,  junior,  his  son.  The  son  employed  an  attorney,  who  appeared  for 
him,  and  pleaded  the  general  issue.  The  father  gave  no  instructions  in  the 
suit. 

The  plaintiff  attempted  at  nisi  prius  to  obtain  a verdict  against  the  father, 
although  process  had  been  served  on  the  son,  and  all  subsequent  proceedings 
conducted  by  and  against  the  attorney  of  the  son. 

It  was  proved  at  the  trial  that  the  father  knew  of  the  service  on  the  son, 
some  time  after  it  took  place,  whether  before  plea  or  not  was  not  shewn.  The 
son  also  suspected  that  the  service  was  intended  for  the  father.  No  express 
evidence  of  collusion  between  the  two  to  deceive  the  plaintiff  was  given, 
though  there  was  much  evidence  to  satisfy  the  jury  that  the  father  knew  of 
the  service  in  time  to  make  a defence,  if  he  had  chosen,  but  it  was  not  shewn 
that  he  took  any  step  in  the  cause,  as  if  he  acknowledged  the  service  ; 
though  he  wrote  a letter  to  the  plaintiff,  or  rather  directed  one  to  be  written, 
in  consequence  of  the  action  having  been  brought,  though  not  referring  to  it 
as  a suit  against  himself. 

The  jury  were  directed  to  find  for  the  defendant.  It  was  objected  that  it 
might  have  been  left  to  the  jury  to  find  a fraudulent  collusion  respecting  the 
service  and  defence,  upon  which  the  jury  might  have  treated  the  case  as  one 
against  Street  the  elder,  and  on  that  ground  a new  trial  was  moved  for. 

It  would  appear  that  the  rule  was  discharged,  for  the  note  of  the  case  in 
R.  & Har.  Dig.,  p.  232,  referred  to  on  the  argument,  is  as  follows  : .“  Where 
in  an  action  against  a father,  process  was  served  upon  his  son  of  the  same 
name,  and  appearance  was  entered  and  defence  made  by  the  son,  the  court 
held  that  a verdict  for  the  defendant  was  correct,  and  that  whether  there  was 
collusion  or  not  the  plaintiff  could  not  recover  against  the  son  so  as  to  charge 
the  father.” 
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and  convicted  of  perjury  on  deposition  made  before  a ma- 
gistrate, charging  one  Redmond  Sage  with  stealing  sheep 
from  him.  The  false  statement  charged  was  that  “ he,  Cal- 
laghan, had  bought  the  sheep  from  one  George  Simons,  a 
butcher,  then  living  at  Otterville  ” 

Beard  moved  in  arrest  of  judgment,  or  for  a new  trial  on 
the  evidence,  and  for  misdirection.  The  objection  taken  in 
arrest  of  judgment  was,  that  it  was  not  stated  in  the  indict- 
ment that  Ebenezer  Bodwell,  who  swore  the  defendant  to  the 
truth  of  his  statement,  had  authority  to  administer  the  oath. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  ground  for  a new  trial.  The  evidence  supported 
the  charge,  if  the  jury  gave  credit  to  the  witnesses  for  the 
prosecution. 

As  to  the  motion  in  arrest  of  judgment,  it  is  not  expressly 
alleged  in  the  indictment,  but  it  is  apparent  on  the  face  of 
the  indictment,  that  the  justice  must  have  had  authority  to 
administer  the  oath,  for  it  stated  that  he  was  a justice  of  the 
peace  for  the  county  of  Oxford,  and  that  the  larceny  was 
sworn  to  have  been  committed  in  that  county.  The  forms 
in  this  respect,  of  indictments  for  perjury,  in  England,  since 
the  late  statute  for  the  amendment  of  the  criminal  law,  do 
not  contain  an  averment  that  the  justice  receiving  the  com- 
plaint of  an  offence  committed  within  his  jurisdiction,  and 
acting  in  the  matter  within  his  jurisdiction,  had  authority 
to  administer  an  oath.  Our  Criminal  Law  Amendment  Acts, 
4 & 5 Vic.,  ch.  24,  and  18  Vic.,  ch.  92,  make  this  no  longer 
necessary.  It  certainly  is  a matter  upon  which  there  would 
no  necessity  to  offer  any  evidence  upon  the  trial ; and  no 
objection  was  in  this  case  taken  to  the  form  of  the  indict- 
ment till  after  the  verdict. 
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Kerr  et  al  v.  Cameron. 

Guarantee — Extension  of  time — Subsequent  promise  by  surety — Pleading. 

Defendant  agreed  in  writing  to  be  answerable  for  such  goods  as  the  plain- 
tiffs should  furnish  to  one  C.,  to  the  extent  of  ^500.  It  appeared  that  by 
the  usual  course  of  dealing  between  the  plaintiffs  and  C.,  the  goods  were 
sold  to  C.  from  time  to  time,  at  six  months  credit,  taking  his  notes  ; but  the 
plaintiffs  afterwards  took  three  large  notes  amounting  to  nearly  $9,000, 
instead  of  several  smaller  ones  overdue,  and  thus  extended  the  original 
credit.  This  was  done  without  defendant’s  knowledge  or  assent,  but  it 
was  proved  that  afterwards,  on  being  asked  by  one  of  the  plaintiffs  for  se- 
curity, he  offered  to  convey  a lot  of  land  for  ^300,  and  said  he  would  pay 
the  rest  as  soon  as  he  could.  It  was  not  shewn,  however,  that  defendant 
was  then  aware  of  the  credit  having  been  extended,  and  the  land  was 
declined. 

Held , that  the  offer  having  been  made  on  a condition  which  was  not  ac- 
cepted, and  without  knowledge  of  the  facts,  was  not  binding,  and  that  de- 
fendant was  discharged. 

Semble,  the  plaintiffs  having  taken  issue  on  the  plea  alleging  discharge  by  the 
extension  of  time,  that  the  subsequent  promise  to  pay  was  not  admissible  in 
evidence. 

The  defendant  was  father  of  one  George  Cameron,  to 
whom  the  plaintiffs,  Kerr  and  Company,  sold  goods,  upon  a 
written  guarantee  given  by  the  defendant,  that  he  would  be 
answerable  for  such  goods  as  they  should  furnish  to  George 
Cameron  to  the  extent  of  £500. 

It  was  proved  at  the  trial  at  Toronto,  before  Draper,  C.  J., 
that  the  goods  were  all  sold  from  time  to  time  upon  a 
six  months’  credit,  and  notes  taken  for  payment  at  the  re- 
spective times : that  when  these  notes  fell  due  the  plaintiffs 
renewed  them  for  the  full  amount  or  in  part,  sometimes 
several  small  notes  being  renewed  by  one  note,  all  which 
was  done  without  the  assent  or  knowledge  of  the  defendant, 
but  was  according  to  the  ordinary  course  of  dealing  between 
the  plaintiffs  and  their  customers.  The  last  goods  were  sold 
to  George  Cameron  in  November,  1858. 

In  February,  1859,  accounts  were  settled  between  the 
plaintiffs  and  George  Cameron,  when  he  was  found  indebted 
in  $12,llly9o8o 

The  plaintiffs  had  taken  three  promissory  notes  from 
George  Cameron,  for  $2,900.  each  to  fall  due  respectively 
on  the  11th  of  January,  11th  of  February,  and  11th  of 
March,  1858,  to  cover  notes  which  had  been  given  by  him 
for  goods  bought,  and  which  notes  had  all  matured. 

By  taking  these  large  notes  the  original  credit  of  six 
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months,  upon  which  the  goods  were  sold,  had  been  in  all 
cases  extended,  without  am^  reference  to  the  defendant. 

The  defendant  pleaded  a special  plea,  setting  up  as  a de- 
fence that  he  was  discharged  by  the  extension  of  time  to  the 
principal,  and  issue  was  taken  upon  that  plea. 

The  plaintiffs  called  one  Morrison  as  a witness,  who  swore 
that  in  April,  1859,  he  went  with  one  of  the  plaintiffs  to  the 
defendant,  when  the  plaintiff  spoke  to  the  defendant  about 
his  guarantee,  and  desired  to  have  security.  The  defendant 
declined  to  give  a mortgage  on  his  farm,  but  offered  to  con  - 
vey  100  acres  of  land  that  he  owned,  for  £300,  and  said  he 
would  pay  the  residue  as  soon  as  he  could,  remarking  that  it 
was  kind  of  the  plaintiffs  to  wait  so  long.  Nothing  was  said 
about  notes  or  renewals.  The  plaintiffs  declined  accepting 
the  land. 

The  learned  Chief  Justice  nonsuited  the  plaintiffs,  being 
referred  to  the  case  in  this  court  of  Ross  et  al  v.  Burton,  4 
TJ.  C.  R.  357  : remarking,  however,  that  his  own  impres- 
sion had  been  that  upon  a continuing  guarantee,  such  as  this 
was,  the  surety  would  be  liable  while  the  debt  continued. 

M.  G.  Cameron  obtained  a rule  nisi  to  set  aside  the  non- 
suit, citing  Stevens  v.  Lynch,  13  East  38.  He  relied  upon 
the  effect  of  the  defendant’s  verbal  promise  or  offer  to  pay, 
made  in  April,  1859,  and  contended  that  the  evidence  should 
have  been  allowed  to  go  to  the  jury. 

Cameron,  Q.  C.,  shewed  cause,  and  contended  that  by 
taking  the  notes,  and  thus  extending  the  credit,  the  defend- 
ant was  discharged : that  the  promise  to  pay  spoken  of  was 
denied  at  the  trial,  and  if  made  at  all  was  made  without  a 
knowledge  of  the  circumstances,  and  was  moreover  accom- 
panied with  a condition  of  the  land  being  taken  for  £300, 
which  was  declined:  that  it  was  not  relied  upon  at  the  trial; 
and  that  the  plaintiffs’  counsel  accepted  a nonsuit  rather 
than  go  to  a jury. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  plaintiff  was  rightly  nonsuited.  The  case  of 
Stevens  v.  Lynch,  (12  East  38,)  cited  for  the  plaintiffs  on  the 
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argument,  is  not  an  authority  that  supports  the  rule,  for,  in 
the  first  place,  when  that  case  was  decided  everything  was 
open  to  a defendant  in  an  action  of  assumpsit  upon  the 
general  issue,  and  of  course  the  plaintiff  was  allowed  to  repel 
the  defence  when  so  brought  forward  by  proof  any  special 
circumstance  that  would  repel  it,  though  the  fact  011  which 
he  relied  did  not  form  the  subject  of  any  issue  specially 
raised  upon  the  record.  Here  the  defendant  pleaded  that 
time  had  been  given  to  the  principal,  whereby  he  was  dis- 
charged. The  plaintiffs  not  denying  the  sufficiency  of  the 
defence,  in  point  of  law,  traversed  the  truth  of  it,  and  the 
defendant  proved  it  to  be  true,  which  entitled  him  to  suc- 
ceed upon  the  issue,  unless  it  can  be  held  that  the  subse- 
quent promise  to  pay,  on  which  the  plaintiff  relied,  could  be 
received  in  evidence  without  having  been  specially  replied, 
upon  the  principle  that  it  operated  by  way  of  estoppel  in 
pais,  and  disabled  the  plaintiff  from  giving  evidence  of  such 
a defence,  by  supporting  the  presumption  that  the  giving 
time  was  with  his  knowledge  and  consent,  which  would  in 
effect  disprove  the  plea.  But  in  this  case  the  promise  given 
in  evidence  was  not  absolute,  but  conditional — that  if  the 
plaintiff  would  take  the  land  for  £300,  the  defendant  would 
pay  the  residue  as  soon  as  possible.  When  that  was  declined, 
we  think  it  cannot  be  said  that  the  defendant  was  bound 
to  pay  by  any  promise  made  on  that  occasion,  and  besides 
it  was  not  shown  that  the  defendant  had  any  knowledge 
that  the  plaintiff  had  given  time  to  the  principal  by  taking 
notes  extending  the  credit. 

Rule  discharged. 


Brandon  v.  Cawthorne. 

Ejectment — Notice  of  titl e — A dmission. 

Where  defendant  in  his  notice  of  title  claimed  as  purchaser  through  one  M., 
and  the  plaintiff  in  proving  his  title  put  in  a lease  from  M.  to  himself, 
Held,  that  it  was  unnecessary  for  defendant  to  shew  M.’s  title. 

Ejectment  for  land  held  in  Port  Hope. 

The  defendant,  in  his  notice  of  title,  stated  that,  besides 
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denying  the  plaintiff’s  title,  he  intended  to  set  up  a title  in 
himself  as  purchaser,  derived  through  William  S.  Marsh. 

At  the  trial,  at  Cobourg,  before  Robinson,  C.  J.,  the  plain- 
tiff in  proving  title  put  in  and  proved  a lease  from  Marsh 
to  him  on  the  4th  of  November,  1859. 

The  learned  Chief  Justice  held  that,  the  defendant  in  his 
notice  claiming  through  Marsh,  it  was  unnecessary  for  the 
plaintiff  to  give  evidence  of  Marsh’s  title,  for  that  the  de- 
fendant’s notice  was  prima  facie  evidence  of  seisin  in  Marsh, 
as  much  as  an  admission  made  by  counsel  in  court. 

The  defendant  contended  against  this,  but  consented  to  a 
verdict  being  taken  for  the  plaintiff,  with  leave  reserved  to 
move  for  a nonsuit  if  it  was  indispensable  for  the  plaintiff 
to  give  evidence  of  Marsh’s  title. 

Armour  moved  for  a rule  nisi  to  enter  a nonsuit  pursuant 
to  leave  reserved,  or  for  a new  trial  on  affidavits. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  ruling  at  the  trial  was  right, 
and  we  therefore  grant  no  rule  for  a nonsuit,  but  a rule  nisi 
may  issue  for  a new  trial  upon  the  affidavits  filed,  (a) 


Crombie  v.  Davidson,  Sheriff. 

Sheriff — Payment  into  Court — Estoppel. 

Where  a plaintiff"  obtained  an  order  to  take  out  of  court  money  paid  in  by  the 
sheriff,  on  condition  that  he  should  pay  the  master’s  charges,  and  was 
given  to  understand  that  he  might  either  take  it  on  those  terms,  or  sue  the 
sheriff  for  it. 

Held,  that  having  availed  himself  of  this  order  he  could  not  afterwards  recover 
from  the  sheriff  the  fees  paid  to  the  master,  on  the  ground  that  the  money 
had  been  improperly  paid  into  court. 

In  this  case  the  plaintiff  sued  the  sheriff  to  recover  back 
from  him  moneys  which  the  plaintiff  paid  to  the  master  of 
the  court  as  his  fees  and  percentage  for  receiving  into 
court  from  the  sheriff,  and  paying  out  of  court  to  the  plain- 
tiff, moneys  which  the  sheriff*  had  levied  for  the  plaintiff 
under  executions. 


{a)  This  rule  was  afterwards  made  absolute. 
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At  the  trial,  at  Berlin,  before  McLean,  J.,  the  jury  gave  a 
verdict  for  the  defendant,  and  M.  C.  Cameron,  upon  leave 
reserved  at  the  trial,  moved  to  enter  a verdict  for  the  plain- 
tiff, for  the  sums  paid  by  him  to  the  master  in  order  to  get 
the  money  out  of  court,  insisting  that  the  sheriff  paid  the 
money  into  court  wrongfully,  and  that  he  should  be  made 
to  indemnify  the  plaintiff  for  the  expenses  he  had  been  put 
to  in  order  to  obtain  it. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  evidence  we  think  the  verdict  was  properly  and 
necessarily  rendered  for  the  defendant,  for  whatever  may 
have  been  the  grounds  or  pretence  on  which  the  sheriff  paid 
the  money  collected  into  court,  instead  of  paying  it  to  the 
plaintiff  on  whose  execution  he  had  levied  it,  the  plaintiff 
obtained  the  order  of  court  on  which  he  obtained  the  money 
on  the  condition  that  he  was  to  pay  the  master’s  charges, 
and  he  was  given  to  understand  that  he  might  either  take 
the  order  on  those  terms,  or  sue  the  sheriff  for  the  money. 
With  a knowledge  of  the  circumstances,  he  availed  himself 
of  the  order,  paid  the  master  his  fee,  and  drew  out  his 
money,  and  he  cannot  under  such  circumstances  recover  it 
back. 

Rule  refused. 


Thomas  and  Beatty  v.  Ross. 

Land  sold — Common  Count  for — Contract  for  sale — Statute  of  Frauds. 

In  an  action  on  the  common  count  for  land  sold,  it  appeared  that  the  land 
in  question  was  put  up  at  auction  under  hand  bills  signed  by  the  plain- 
tiffs, and  having  been  knocked  down  to  defendant  his  name  was  entered 
as  purchaser  in  a book  by  the  auctioneer’s  clerk,  and  he  paid  the  deposit 
required  down,  but  afterwards  refused  to  pay  the  subsequent  instalments. 
A bond  to  convey  had  been  executed  by  the  plaintiffs,  and  left  ready  for 
defendant,  with  a bond  for  payment  of  the  money,  which  he  did  not 
execute. 

Held,  that  the  plaintiffs  could  not  recover,  for  the  land  was  not  conveyed,  and 
therefore  an  action  on  the  common  count  would  not  lie. 

Held,  also,  that  there  was  no  contract  for  sale  sufficient  to  satisfy  the  statute 
of  frauds. 

The  declaration  was  for  money  payable  by  the  defendant 
to  the  plaintiffs,  for  land  sold  by  the  plaintiffs  to  the  de- 
fendant, and  for  interest. 
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Pleas  1. — That  the  plaintiffs  did  not  sell  the  lands  to 
defendant  as  alleged ; and  other  pleas,  which  it  is  not  ma  - 
terial  to  give. 

At  the  trial,  at  Sandwich,  before  Richards , J.,  it  was 
proved  that  the  sale  of  lots  situated  in  the  town  of  Chatham 
was  advertised  by  handbills,  dated  25th  of  May,  1854,  by 
the  plaintiffs,  to  take  place  at  public  auction  in  the  town 
of  Chatham,  on  the  1st  of  July,  1854.  The  printed  terms 
contained  in  the  handbill,  signed  by  the  plaintiffs,  were 
these : “ Terms  of  payment  most  liberal,  namely,  one-fourth 
cash,  and  the  balance  in  four  equal  annual  instalments,  with 
interest  at  six  per  cent.” 

The  clerk  of  the  auctioneer  proved  that  the  sale  took  place 
on  the  1st  of  July,  1854,  and  that  the  printed  handbill  and 
the  terms  were  read  by  the  auctioneer  before  the  sale  com- 
menced, and  maps  and  the  handbills  were  distributed  among 
the  audience.  The  auctioneer’s  clerk  kept  a book  to  enter 
down  the  names  of  the  purchasers  as  the  sale  proceeded,  and 
he  said  the  name  of  the  purchaser  was  entered  by  him  and 
the  gross  amount  at  the  time  of  the  sale,  thus  : “ Lot  No. 
58,  William  McKenzie  Ross,  $145 — £36  5s.  Lot  No.  36, 
William  McKenzie  Ross,  $125 — £31  5s.  Lot  No.  57,  Win. 
McKenzie  Ross,  $140— £35.  Lot  No.  59,  Wm.  McKenzie 
Ross,  $185 — £46  5s.,”  the  defendant  being  the  bidder  for 
those  lots  at  those  prices.  Columns  in  the  book  showing 
the  1st,  2nd,  3rd  and  4th  payments,  besides  the  amount  for 
deposit,  were  added  after  the  sale.  The  clerk  proved  further 
that  upon  the  2nd  or  3rd  of  July  the  defendant  paid  the  de- 
posit on  his  four  lots,  in  all  £37  3s.  9d. — that  is,  he  did  not 
see  it  paid,  but  one  of  the  plaintiffs  told  him  it  had  been 
paid,  and  he  heard  the  defendant  swear  to  the  fact  of  its  be- 
ing so  paid,  in  his  evidence  given  in  the  Court  of  Chancery 
upon  some  proceedings  between  the  parties  in  that  Court. 

The  clerk  proved  that  the  following  memorandum,  entered 
in  the  sales  book,  and  signed  by  the  auctioneer,  was  not  in- 
serted until  some  time  after  the  sale  : “ Sale  of  parts  of 
park  lots  1 and  2 at  Chatham  Arms,  1st  July,  1854,  J. 
Stegg,  Auctioneer.”  The  book  did  not  contain  the  terms  of 
the  sale.  Park  lots  1 and  2 was  the  property  laid  out  for 
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sale,  as  stated  in  the  printed  handbills,  and  comprised  the 
four  lots  bid  off  by  the  defendant. 

The  auctioneer’s  clerk  also  proved  that  bonds  were  pre- 
pared, first,  that  the  plaintiffs  would  convey  the  lots  to  de- 
fendant according  to  the  terms  contained  in  the  handbill,  and 
this  was  executed  by  the  plaintiffs  on  the  2nd  or  3rd  of  July, 
1854,  and  left  ready  for  the  defendant;  and,  secondly,  a 
bond  from  defendant  to  the  plaintiffs  to  make  the  payments, 
which  bond  never  was  executed.  When  the  second  payment 
became  due  the  defendant  was  called  on  for  it,  and  he  de- 
clined paying  the  amount,  and  gave  as  his  reason  that  he  had 
heard  rumours  that  the  plaintiffs  had  not  a good  title  to  the 
lands,  and  he  refused  to  pay  the  purchase. 

The  defendant’s  counsel,  at  the  trial,  moved  for  a nonsuit, 
on  the  ground  that  the  evidence  did  not  establish  a sufficient 
contract  in  writing  to  satisfy  the  Statute  of  Frauds. 

The  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  a nonsuit,  and  the  plaintiffs  had  a verdict  for 
£150  10s.  5d.,  the  unpaid  purchase  money  and  interest. 

Read , Q.  C.,  obtained  a rule  nisi  to  enter  a nonsuit  pur- 
suant to  leave  reserved.  He  cited  Kenworthy  v.  Schofield, 
2 B.  & C.  945  ; Blagden  v.  Brad  bear,  12  Yes.  466  ; Hallen 
v.  Runder,  1 Cr.  M.  & R.  271 ; Mews  v.  Carr,  26  L.  J., 
Ex.  39. 

Prince , contra,  cited  Sug.  Y.  & P.  119,  120,  and  Mews  v. 
Carr  as  reported  in  1 H.  & N.  484. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court, 

In  our  opinion  the  rule  for  entering  a nonsuit  must  be 
made  absolute.  The  plaintiffs  have  declared  only  on  a 
common  count  for  lands  sold  by  them  to  the  defendant,  and 
they  proved  no  lands  sold,  but  only  endeavoured  to  prove  a 
contract  to  sell,  and  a breach  of  it.  If  they  had  proved  an 
existing  contract  of  sale  and  a breach  of  it,  they  must  still 
have  failed,  because  they  had  not  declared  on  such  a con- 
tract, and  their  evidence  would  have  been  irrelevant  and 
inadmissible. 

In  Hallen  v.  Runder  (1  Cr.  M.  & R.  271,  Parke , Baron, 
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said,  “ In  a count  for  land  bargained  and  sold,  you  must 
shew  an  actual  conveyance  of  land  to  the  defendant,  and 
the  mere  act  of  giving  possession  would  not  be  sufficient  to 
maintain  the  indebitatus  count.  In  point  of  practice  such 
a count  seldom  occurs,  and  it  generally  could  not  be  sus- 
tained, because  the  deed  of  conveyance,  which  must  be 
shewn  to  pass  the  interest  in  the  land,  generally  contains  a 
release  of  the  purchase  money.” 

The  defendant  in  this  case  pleaded  that  the  plaintiffs  did 
not  sell  the  land  to  him  as  alleged,  and  as  the  plaintiffs  did 
not  by  their  evidence  support  the  affirmative  of  the  issue  on 
that  plea,  it  is  not  to  the  purpose  to  consider  whether  they 
could  have  supported  an  action  in  any  other  form. 

But  we  cannot  say  we  have  any  doubt  that  the  evidence 
given  upon  the  trial  did  not  shew  a contract  in  writing  suf- 
ficient under  the  Statute  of  Frauds.  The  cases  cited,  of 
Kenworthy  v.  Schofield  (2  B.  & C.  945),  and  Mews  v.  Carr 
(1  H.  & N.  484,  26  L.  J.  Ex.  39),  to  which  latter  case  Mr. 
Prince  had  the  candour  to  refer,  though  it  makes  strongly 
against  him,  leaves  no  room  for  doubt.  I think  that  the 
evidence  was  insufficient  in  a court  of  law,  whatever  a court 
of  equity  may  be  able  to  do  upon  the  ground  of  part  per- 
formance taking  the  case  out  of  the  statute. 

In  our  opinion,  the  rule  for  a nonsuit  must  be  made  abso- 
lute. 

Rule  absolute. 


In  the  matter  of  Henry  H.  Hume,  applying  to  be 

ADMITTED  AS  AN  ATTORNEY  AND  SOLICITOR. 

A rticled  clerk — Service. 

H.,  having  been  articled  on  the  2ist  of  November,  1854,  for  five  years,  was 
permitted  by  his  master  to  be  absent  during  1855,  for  six  months,  under 
the  belief  that  that  period  would  be  allowed.  This  he  spent  at  a grammar 
school,  preparing  for  the  University.  He  was  afterwards  absent  from  the 
office  for  eight  and  five  weeks  respectively,  in  1856,  to  prepare  for  his 
examination  at  the  University. 

Held , that  the  six  months  so  spent  could  not  be  allowed,  but  that  the  other 
periods  might  be. 

The  petitioner,  Henry  H.  Hume,  applied  to  the  Law 
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Society  of  Upper  Canada  to  be  admitted  as  an  attorney  and 
solicitor,  under  the  following  statement  of  facts,  signed  by 
the  attorney  to  whom  he  had  been  articled : 

The  petitioner  became  bound  to  me  to  serve  for  five  years, 
under  articles  of  agreement  bearing  date  the  twenty-first  day 
of  November,  1854,  which  are  all  regular,  and  were  duly 
filed.  He  immediately  entered  upon  his  service  under  these 
articles.  In  1855  I permitted  him  to  be  absent  for  six 
months,  believing  that  such  period  would  be  allowed  in  his 
time.  He  spent  this  period  as  a boarder  in  the  grammar 
school  at  Barrie,  preparing  for  the  University.  In  the 
spring  of  1856  I permitted  him  to  absent  himself  from  my 
office  for  five  weeks,  and  in  the  spring  of  1857  for  nearly 
eight  weeks,  in  order,  on  both  occasions,  to  prepare  for  his 
examinations  at  the  University.  On  both  of  the  latter  oc- 
casions, however,  he  being  an  inmate  of  my  house,  I was  in 
the  constant  habit  of  giving  him  business  to  do  in  the  even- 
ings when  I was  pressed,  and  also  of  desiring  him  to  attend 
at  the  office  when  he  was  particularly  required.  He  con- 
tinued, with  these  exceptions,  in  regular  daily  attendance 
under  his  articles  until  the  twenty-first  of  February  last, 
since  when  he  has  only  occasionally  attended  to  superintend 
suits  of  which  he  had  the  care. 

(Signed),  SKEFFINGTON  CONNOR. 

Mr.  Hume  having  passed  the  necessary  examination,  the 
Law  Society  reported  specially  to  this  court  the  above  facts, 
in  order  that  the  court  might  declare  whether  the  service 
was  sufficient  to  authorise  the  Society  to  grant  him  a certifi- 
cate for  admission  as  an  attorney-at-law. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  the  law  now  stands  (Consol.  Stats.  U.  C.,  ch.  35,)  any 
question  arising  upon  the  sufficiency  of  the  service  of  an 
attorney’s  clerk  under  his  articles,  may  have  to  be  pro- 
nounced upon  first  by  the  Law  Society,  and  afterwards  by 
the  superior  courts  of  law  and  equity,  severally ; and  unless 
all  concur  in  their  opinion  of  the  sufficiency  of  the  service, 
the  clerk  cannot  have  the  full  benefit  of  his  articles.  A 
conflict  of  opinions  on  the  point  in  any  particular  case  would 
be  inconvenient  and  embarrassing,  and  it  is  therefore!  very 
desirable  to  avoid  it. 

No  question  of  the  kind  can  come  in  ordinary  course 
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before  this  court,  unless  the  Law  Society  has  in  the  first 
place  certified  that  the  clerk  whose  application  is  in  ques- 
tion has  duly  served  under  his  articles.  If  we  can  suppose 
a case  to  arise  (which  is  most  improbable)  in  which  the  Law 
Society  should  improperly  decline  to  give  this  certificate, 
though  the  service  under  the  articles  had  been  such  as  to 
entitle  the  clerk  to  it  strictly,  and  without  giving  to  the 
statute  any  latitude  of  construction,  he  would  perhaps  en- 
deavour to  obtain  a remedy  by  application  to  one  of  the 
superior  courts  of  law 

If,  on  the  other  hand,  the  Law  Society  should  grant  their 
certificate  of  due  service  in'  a case  in  which  either  of  the 
superior  courts  of  law  or  equity,  on  being  afterwards  applied 
to,  should  find  the  service  under  the  articles  not  to  have 
been  such  as  in  their  opinion  would  warrant  them  in  admit- 
ting the  party,  having' a due  regard  to  the  provisions  of  the 
statute,  then  that  conflict  of  opinions  would  occur,  which 
would  be  extremely  perplexing,  and  which  it  is  most  desira- 
ble if  possible  to  avoid. 

For  some  years  this  matter  of  the  service  of  clerks  to 
attorneys,  under  their  articles,  was  regulated  by  the  ordi- 
nance of  the  Province  of  Quebec,  25  Geo.  III.,  ch.  4,  which 
ordained  that  no  persons  should  be  permitted  to  practise  in 
the  courts  of  civil  jurisdiction,  who  had  not  “ served  a 
regular  and  continued  clerkship,  for  and  during  the  space 
of  five  years,  under  a contract  in  writing  with  some  attor- 
ney duly  admitted,  and  practising,”  &c.  After  this  ordi- 
nance, so  far  as  it  related  to  attorneys,  had  been  repealed 
by  our  statute  37  Geo.  III.,  ch.  13,  it  is  not  clear  on  the 
statute  book  upon  what  footing  this  matter  stood — we  mean 
as  to  the  sufficiency  of  the  service  under  articles,  and  the 
proof  and  allowance  of  the  service — until  the  statute  2 Geo. 
IV.,  ch.  5,  (1822,)  was  passed,  which  enacted  that  no  person 
should  be  admitted  by  the  Court  of  King’s  Bench  to  prac- 
tise as  an  attorney,  “ unless  upon  an  actual  service  under 
articles  for  five  years,  with  some  practising  attorney  in  this 
Province.” 

After  that  statute  several  acts  were  passed,  which  gave  to 
graduates  in  arts  of  certain  Universities  the  privilege  of 
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being  admitted  upon  service  for  three  years  with  some  prac- 
tising attorney,  and  the  expression  adopted  in  these  acts  was 
“ provided  such  persons  shall  have  faithfully  served,  &c.” 

In  1857  the  statute  20  Vic.,  ch.  63,  was  passed,  which  re- 
pealed all  former  enactments  upon  this  subject,  and  enacted 
that  no  person  should  be  admitted  an  attorney  or  solicitor, 
unless  he  should  have  been  bound  by  a contract  in  writing 
to  serve  as  a clerk  for  five  years  to  a practising  attorney  or 
solicitor  in  Upper  Canada  “ and  shall  have  duly  served 
under  such  contract  for  and  during  the  said  term  of  five 
years,”  and  by  the  9th  and  11th  sections  of  this  act,  it  was 
plainly  required  that  any  person  bound  by  contract  in  writ- 
ing to  serve  as  clerk  to  any  attorney  or  solicitor,  should 
“ during  the  whole  time  and  term  of  such  service,  to  be 
specified  in  such  contract,  (not  exceeding  the  term  of  five 
years,)  continue  and  he  actually  employed  by  such  attorney 
or  solicitor  in  the  proper  business,  practice  or  employment 
of  an  attorney  or  solicitor .” — Sec.  9. 

This  is  the  footing  on  which  the  matter  rests  at  present, 
in  regard  to  all  proof  of  the  service  by  clerks  applying  to  be 
admitted  under  articles  executed  before  as  well  as  after  the 
passing  of  that  act,  and  of  the  ch.  35  in  the  Consolidated 
Statutes  of  Upper  Canada,  in  which  these  enactments  are 
preserved.  And  the  provision  which  we  have  just  above 
repeated,  as  defining  the  service  which  must  take  place,  is 
taken  verbatim  from  the  English  statute  22  Geo.  II.,  ch.  46, 
sec.  8,  and  from  the  Imperial  Act  6 & 7 Vic.,  ch.  73,  the  ex- 
isting law  in  England,  which  retains  in. this  respect  the  exact 
language  of  22  Geo.  II.,  ch.  46.  This  is  so  far  satisfactory, 
that  whatever  we  find  to  have  been  determined  in  England 
in  regard  to  a service  complying  or  not  complying  with  the 
requirement  of  the  law  there,  bears  directly  upon  the  ques- 
tion of  sufficiency  of  the  service  under  our  now  existing  law. 

And  in  this  case  of  Mr.  Hume,  or  any  other  that  may 
arise,  where  there  has  been  something  out  of  the  common 
course,  it  will  be  proper  to  consider — 1st,  whether  accord- 
ing to  the  course  which  has  been  taken  in  England  in 
acting  upon  a statute  perfectly  similar  to  ours,  the  law 
can  be  held  to  have  been  sufficiently,  that  is  substan- 
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tially  and  in  good  faith,  complied  with  ; and  if  not,  then, 
2ndly,  whether  our  own  courts  have,  since  the  passing  of 
the  20  Vic.,  ch.  63,  or  before , accepted  and  allowed  such  a 
service  as  sufficient.  We  say  “ or  before,”  because,  although 
20  Vic.,  ch.  63,  and  our  now  existing  statute,  do  in  strictness 
apply  to  all  cases  of  application  for  admission,  though  upon 
service  which  may  wholly  or  in  part  have  taken  place  before 
the  20  Vic.,  ch.  63,  was  passed,  yet  if  there  be  a case  in 
which  service  that  had  taken  place  before  the  20  Vic.  would 
undoubtedly  have  been  held  sufficient  according  to  the  course 
of  our  courts  under  the  previous  statutes,  which  required 
nothing  more  specific  than  that  the  clerk  should  have  duly 
or  faithfully  served  according  to  his  contract,  we  should 
naturally  lean  against  applying  a more  rigid  construction  in 
regard  to  a service  that  had  passed,  by  subjecting  it  to  a 
new  rule.  We  might,  however,  find  it  impossible  to  avoid 
this,  consistently  with  the  statute  now  in  force  ; and  the  case 
would  not  necessarily  be  one  of  great  hardship,  unless  in  any 
instance  where  the  requiring  the  service  to  be  made  up, 
would,  as  it  sometimes  might,  press  with  particular  incon- 
0 venience,  either  from  pecuniary  or  other  considerations. 

Now  in  regard  to  the  application  of  Mr.  Hume,  the  fact 
is  that  whatever  is  exceptional  in  his  case  did  take  place 
before  the  20  Vic.,  ch.  63,  was  passed,  which  circumstance 
it  may  be  material  to  bear  in  mind,  though  after  all,  whether 
there  is  or  not  any  material  difference  in  what  the  present 
law  requires  (following,  as  it  does,  the  provision  that  was  con- 
tained in  the  20  Vic.)  from  what  was  really  necessary  under 
the  former  law — ex.gr , 2 Geo.  IV.,  ch.  5 — turns  upon  matter 
of  opinion,  in  regard,  namely,  to  what  should  be  considered  as 
a due  and  faithful  performance  of  a contract  by  a clerk  to 
serve  an  attorney  for  five  years.  If  there  should  really  be 
thought  by  us  to  be  no  substantial  difference,  then  what  has 
been  said  by  our  courts  in  allowing  service  as  sufficient  be- 
fore the  statute  20  Vic.,  was  passed,  might  be  suffered  still 
to  guide  us  in  actions  under  the  now  existing  law. 

Then  first,  for  we  proposed  to  consider  this  first,  should 
we  be  warranted  by  the  course  which  we  find  to  have  been 
taken  in  England,  under  statutes  precisely  like  our  own  now 
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existing  statute,  in  allowing  Mr.  Hume  the  benefit  of  the  six 
months  spent  by  him  in  1855  and  1856,  wholly  away  from 
his  master’s  office,  but  in  a manner  to  which  his  master  as- 
sented. 

The  cases  upon  the  subject  are  not  very  numerous,  and  in 
some  of  them  the  courts  have  seemed  to  allow  themselves 
much  greater  latitude  in  acting  under  the  statute  than  in 
others.  The  following  are  cases  in  which  the  court  have 
departed  furthest  from  a strict  compliance  with  the  words 
of  the  statute,  in  favour  of  the  applicant  for  admission. 
Fletcher’s  case,  (2  W.  Bl.  734,)  Carter’s  case,  (ib.  957,)  in 
which  cases,  however,  there  seems  to  have  been  a service  of 
five  years  under  articles,  though  at  long  intervals.  Hub- 
bard’s case,  (1  Dowl.  438,)  Frost’s  case,  (1  Har.  & Wol. 
Ill,)  Hodge’s  case,  (2  Jur.  989,)  Cross’s  case,  (2  Dowl.  N. 
S.  692,)  Llewellyn’s  case,  (ib.  701.)  None  of  these  cases, 
however,  apply  closely  to  the  circumstances  of  the  present 
case. 

The  instances  in  which  the  courts  have  shewn  least  dis- 
position to  relax,  are  where  the  clerk  has  during  the  period 
covered  by  his  articles  made  some  other  engagement,  which 
has  subjected  him  to  the  control  of  another  master,  or  has 
assumed  duties  of  another  kind,  which  have  interfered, 
or  which  might  have  interfered,  with  the  due  discharge 
of  his  duties  under  his  articles ; as  in  Taylor’s  case,  (4 
B & C.  341,)  and  the  case  of  the  Queen  on  the  prose- 
cution of  Page  v.  The  Society  of  Scriveners,  (3  Q.  B. 
939,)  which  latter  was  the  case  of  a clerk  to  a notary,  not  to 
an  attorney,  but  is  to  the  purpose,  because  the  Scriveners’ 
Company,  to  whom  the  application  was  made  to  admit,  were 
controlled  by  a statute  precisely  like  that  which  governs  the 
admission  of  attorneys,  at  least  in  the  point  which  we  are 
now  considering.  The  Court  of  Queen’s  Bench,  on  an  appli- 
cation for  a mandamus  to  admit,  held  that  the  clerk  ought  to 
have  been  admitted,  but  the  case  having  been  carried  to  the 
Exchequer  Chamber  their  judgment  was  overruled.  The  case 
was  a remarkable  one,  for  the  clerk  had  first  articled  himself 
to  his  father  in  the  business  of  a notary,  and  had  duly  served 
the  greater  part  of  the  five  years,  when,  his  father  being  also 
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an  attorney,  the  clerk  entered  into  articles  to  serve  him  as 
an  attorney  also,  and  continued  to  serve  in  both  capacities.. 
It  was  determined  in  error  that  he  could  not  be  held  to  be 
duly  serving  as  a notary’s  clerk  while  he  was  at  the  same 
time  under  articles  as  an  attorney’s  clerk,  though  to  the 
same  master. 

On  examining  the  English  cases,  we  think  they  do  not 
any  of  them  support  the  sufficiency  of  Mr.  Hume’s  service, 
so  far  as  the  six  months  spent  at  Barrie  in  1856  is  necessary 
to  be  reckoned  as  part  of  the  time. 

As  regards  those  two  shorter  absences,  in  1856  & 7,  under 
the  circumstances  stated,  we  agree  that  if  the  Law  Society 
shall  think  proper  to  allow  the  time  to  count  we  should  have 
no  difficulty  in  taking  the  same  view  of  the  case,  upon  what 
we  find  to  have  been  done  in  the  English  courts  in  acting 
upon  a statute  which  we  have  explained  is  precisely  similar. 

But  we  ought  also,  wTe  think,  to  take  into  consideration 
the  course  which  has  been  taken  by  this  court  in  regard  to 
the  admission  of  attorneys  from  a period  long  before  our 
time,  and,  so  far  as  we  are  aware,  consistently  pursued 
throughout. 

Under  our  statutes  in  force  before  that  of  20  Vic.  ch.  63, 
and  which  required  proof  of  due  and  faithful  service  under 
the  articles,  it  has  always  been  held  that  occasional  ab- 
sences, either  from  long  illness,  or  other  urgent  cause,  with 
the  assent  of  the  master,  might  be  reckoned  as  part  of  the 
five  years,  of  course  governed  by  the  discretion  of  the 
court.  And  it  has  never  been  considered  that  occasional  ab- 
sences for  short  periods  with  the  master’s  consent,  even 
without  the  excuse  of  illness  or  other  urgent  reason,  must  of 
necessity  be  disallowed,  as  inconsistent  with  the  due  service 
exacted  by  the  statute. 

Every  case  of  that  kind  must  depend  on  its  own  circum- 
stances, and  within  the  whole  period  to  which  my  recollec- 
tion extends,  this  court  has  allowed  it  to  be  understood  that 
as  a general  rule  such  periods  of  absence,  with  the  master’s 
consent,  would  be  allowed  to  be  reckoned  in  as  part  of  the 
time  served  under  the  articles,  provided  they  did  not  in  all 
exceed  six  months.  I am  satisfied  that  a very  large  propor- 
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tion  of  the  gentlemen  hitherto  admitted  have  availed  them*^ 
selves  of  this  understood  permission,  and  we  have  in  numer- 
ous cases  seen  it  stated  in  the  affidavits  filed,  that  the  clerk 
has  faithfully  served  during  the  five  years,  with  the  excep- 
tion of  occasional  absence  with  the  master’s  consent,  not  ex- 
ceeding in  the  whole  six  months.  It  can  hardly  be  insisted 
upon  as  reasonable,  that  during  the  whole  five  years  the 
clerk  must  give  a daily  attendance  in  the  office  during  the 
hours  of  business,  and  shall  not  avail  himself  of  any  indul- 
gence which  the  attorney  may  be  willing  to  allow  him,  for 
recreation  or  for  other  reasons  beside  illness,  of  which  there 
may  be  many,  and  some  of  them  scarcely  less  urgent. 

That  is  not  expected  to  be  the  footing  of  a clerk  or  ap- 
prentice in  any  profession  or  trade,  and  we  do  not  consider 
that  in  this  respect  the  late  statute  has  made  a material  al- 
teration, since  that  is  necessarily  to  be  construed  with  refer- 
ence to  what  is  properly  to  be  understood  by  the  term 
“ service.” 

If,  however,  the  Law  Society  shall  desire  to  give  a more 
strict  construction  than  has  been  hitherto  given  to  the  word 
service,  either  from  a regard  to  the  best  interests  of  the  pro- 
fession, or  because  they  consider  that  the  more  explicit  lan- 
guage of  the  recent  statute  seems  to  require  it,  it  is  in  their 
discretion,  as  we  apprehend  to  do  so. 

We  will  only  add  that,  as  regards  this  particular  case, 
whether  we  should  adhere  to  the  course  of  the  courts  in  Eng- 
land, so  far  as  a rule  can  be  gathered  from  the  several  de- 
cisions, or  should  take  such  a course  for  ourselves  as  we 
might  think  open  to  us  under  the  existing  law,  and  consider- 
ing our  former  practice  in  this  respect,  we  should  equally 
feel  ourselves  bound  to  hold  that  the  six  months  should  be 
excluded  which  were  spent  by  Mr.  Hume  at  the  Grammar 
School  in  Barrie,  in  preparing  for  his  degree  in  the  Univer- 
sity; first,  because,  besides  that  period  of  absence,  there 
were  other  three  months  which  were  not  served  under  the  ar- 
ticles in  the  regular  manner,  but  required  some  measure  of  in- 
dulgence to  be  extended;  and,  next, because  we  infer  from  the 
statement  placed  before  us,  that  the  object  of  spending  the 
six  months  at  Barrie,  away  from  the  attorney’s  office,  was  to 
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qualify  the  clerk  for  taking  a degree  in  arts,  which,  when 
taken,  would  confer  upon  him  a great  privilege  under  the 
statute,  by  shortening  very  materially  the  period  of  service  ; 
and  it  would  not  he  reasonable  that  the  term  of  service 
should  be  further  encroached  upon  by  the  clerk  withdrawing 
from  the  attorneys  office  in  order  to  prepare  himself  by  a 
course  of  general  study  for  taking  the  degree.  By  taking 
that  course  in  a case  like  the  present  the  term  of  service 
would  be  reduced  from  five  years  to  two  and  a half,  and  the 
boon  granted  by  the  legislature  would  be  extended  further 
than  we  can  suppose  them  to  have  contemplated. 

We  have  conversed  with  the  judges  of  the  other  courts, 
and  we  all  think  that  Mr.  Hume  should  be  required  to  serve 
six  months  more  under  fresh  articles,  and  we  should  not  ob- 
ject to  allowing  the  other  three  months  under  the  facts 
stated. 


Fraser  v.  The  Bank  of  Toronto. 

Chattel  mortgage — Affidavit — Description  of  goods — Mortgage  given  to  secure 
endorser — Effect  of  renewing  the  notes — Interest. 

An  affidavit  that  a chattel  mortgage  by  two  mortgagors  w7as  executed  in 
good  faith,  and  not  for  the  purpose  of  securing  the  goods  and  chattels 
against  the  creditors  of  the  mortgagors,  is  sufficient,  without  adding  the 
words,  “or  either  of  them,”  as  regards  the  mortgagors,  or  “any  or  either 
of  them,”  as  regards  the  creditors. 

The  goods  were  described  in  the  mortgage  as  set  forth  in  schedule  annexed. 
Schedule  C.  was  headed  “ Household  furniture  in  J.  E.  W.’s  residence,” 
and  specified  the  several  articles  in  detail,  giving  a list  of  those  contained 
in  each  room,  from  which  the  sheriff  said  he  had  no  difficulty  ;in  identifying 
them.  Held , sufficient. 

Schedule  D.  was  headed  “ Household  furniture  and  property  of  J.  R. 
McDermott,”  and  the  several  apartments  containing  the  furniture  were 
specified.  Held,  also  sufficient,  as  it  might  be  assumed  to  refer  to  the 
party’s  residence. 

The  mortgage  was  given,  as  appeared  by  the  recitals  in  it,  to  secure  the 
plaintiffs  against  certain  notes  which  he  had  endorsed  for  the  mortgagors, 
and  before  the  re-filing  he  had  taken  up  most  of  them  and  renewed  them  by 
his  own  notes,  to  which  the  mortgagors  were  not  parties.  Held,  that  the 
mortgage  was  not  thereby  invalidated. 

The  affidavit  for  re-filing,  made  on  the  28th  of  January,  stated  the  amount 
due  for  interest  at  what  it  would  be  on  the  31st,  the  day  of  re-filing.  Held, 
no  objection. 

This  was  an  interpleader  issue,  to  try  whether  this  plain- 
tiff was,  on  the  13th  of  July,  1859,  owner  of  certain  goods 
which  were  seized  by  the  sheriff  of  Northumberland  and 
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Durham,  on  a writ  of  fi.  fa.  delivered  to  him  on  that  day 
against  the  goods  of  Lang,  McDermott,  and  Walsh,  at  the 
suit  of  the  now  defendants. 

At  the  trial,  at  Cobourg,  before  Rohm  son,  C.  J.,  the 
plaintiff,  Fraser,  claimed  under  a bill  of  sale,  made  to  him 
by  way  of  mortgage  on  the  3rd  of  February,  1858,  by 
McDermott  and  Walsh,  who  were  then  the  owners  of  the 
goods. 

There  was  no  ground  furnished  by  the  evidence  for  sus- 
pecting that  the  transaction  was  not  perfectly  fair  and 
in  good  faith,  but  on  the  defendants’  part  several  legal  ob- 
jections were  taken. 

The  mortgage  made  by  McDermott  and  Walsh,  two  of  the 
defendants  in  the  fi.  fa.,  recited  that  Fraser  was  endorser 
upon  certain  promissory  notes  then  in  possession  of  third 
parties  and  not  yet  due,  but  which  would  become  due  within 
a year  from  the  date  of  the  mortgage,  which  notes  were 
made  by  McDermott  and  Walsh,  for  sums  amounting  in  all 
to  £2732  13s.,  and  were  set  forth  in  a schedule  annexed  to 
the  mortgage  : that  McDermott  and  Walsh  Were  desirous  to 
give  security  to  Fraser  for  the  payment  of  such  sum,  for 
which  he  had  become  liable  as  endorser  on  their  account,  and 
had  by  indenture  between  them  and  him  agreed  to  give  a 
mortgage  upon  the  goods  and  chattels  of  them,  McDermott 
and  Walsh,  set  forth  in  certain  schedules  annexed  to  the 
mortgage,  marked  B.  C.  D.,  upon  the  conditions  contained  in 
the  said  recited  agreement : that  is  to  say,  that  if  the  said 
McDermott  and  Walsh  should  pay  to  the  parties  entitled 
thereto  all  sums  of  money  as  they  should  become  due  on  the 
said  notes,  or  either  of  them,  and  should  at  all  times  protect 
and  keep  harmless  the  said  William  Fraser  against  all  costs, 
payments,  charges  and  expenses  which  he  might  sustain  by 
reason  of  McDermott  and  Walsh  not  paying  all  or  any  part 
of  the  moneys  due  or  becoming  due  on  the  said  notes,  or 
either  of  them,  then  the  mortgage  should  become  void.  And 
then  the  indenture  of  mortgage  witnessed  that  for  the  con- 
sideration recited,  and  the  further  consideration  of  five  shil- 
lings, the  mortgagor  sold  and  assigned  to  Fraser  all  and 
singular  the  goods,  chattels,  and  household  stuff,  particularly 
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mentioned  and  set  forth  in  the  schedules  B.,  C.,  and  D.,  an- 
nexed to  the  mortgage,  to  hold  to  him  subject  to  the  condi- 
tions contained  in  the  agreement  recited. 

Schedule  B.,  annexed  to  the  mortgage,  was  headed 
“ Sundries  in  Pine  Grove  Soap  Factory,  belonging  to  Mc- 
Dermott & Walsh.” 

Schedule  C.  was  headed,  “ Household  furniture  in  James 
Exter  Walsh’s  residence. 

Schedule  D.  was  headed,  “ Household  furniture  and  pro- 
perty of  J.  R McDermott.” 

The  articles  enumerated  in  these  schedules  were  not  seve- 
rally described  in  any  manner  that  could  enable  a person  to 
distinguish  them  from  other  articles  of  the  same  kind. 

The  mortgage  was  filed  on  the  4th  of  February,  1858,  on 
affidavit  made  on  that  day,  and  was  re-filed  on  the  31st  of 
January,  1859,  on  an  affidavit  made  on  the  28th  of  January. 

The  affidavit  of  the  mortgagee  made  on  the  first  filing 
stated  that  he  was  liable  as  endorser  of  certain  promissory 
notes  for  the  mortgagors,  then  in  the  hands  of  third  parties, 
and  not  yet  due,  but  which  would  become  due  within  a year 
from  the  day  of  the  date  of  the  mortgage,  to  the  amount  of 
£2732  13s.,  as  set  forth  in  the  mortgage : that  the  mortgage 
truly  set  forth  the  agreement  between  the  parties,  and  truly 
stated  the  extent  of  the  liability  intended  to  be  created  by 
such  agreement,  and  covered  by  such  mortgage ; and  that 
such  mortgage  was  executed  in  good  faith,  and  for  the  ex- 
press purpose  of  securing  the  mortgagee  against  the  pay- 
ment of  the  amount  of  his  liability  for  the  mortgagors,  and 
not  for  the  purpose  of  securing  the  goods  and  chattels  men- 
tioned therein  against  the  creditors  of  the  mortgagors,  nor 
to  prevent  such  creditors  from  recovering  any  claims  which 
they  might  have  against  such  mortgagors. 

At  the  conclusion  of  the  case,  upon  the  trial,  the  defend- 
ants objected  that  the  mortgage  was  void : 

1. — Because  of  the  affidavit  of  the  mortgagee  on  which  it 
was  filed  not  stating  that  it  was  not  made  for  the  purpose  of 
securing  the  goods,  &c.,  mentioned  therein  against  the  cre- 
ditors of  the  mortgagors,  “ or  any  or  either  of  them,”  or  to 
prevent  such  creditors,  “or  either  of  them,”  from  recover- 
ing, &c., 
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2.  — That  the  description  of  the  household  furniture  was 
not  so  particular  as  the  statute  required. 

3.  — That  it  appeared  from  the  mortgage  that  it  was  given 
for  debts  or  liabilities  upon  certain  notes  mentioned  in  a 
schedule  annexed,  and  that  it  before  the  re-filing  of  the 
mortgage  any  such  notes  had  been  renewed,  the  mortgage 
was  not  as  to  those  notes  unsatisfied;  and  if  the  original 
mortgage  recited  liability  to  Fraser  upon  the  notes  that  were 
afterwards  so  renewed,  then  it  would  not  as  to  those  notes 
give  a true  account  of  the  debt  at  the  time  of  the  re-filing, 
and  would  on  that  account  be  void  as  to  the  whole. 

4.  — That  the  affidavit  made  of  the  amount  of  debt  at  the 
time  of  re-filing  was  incorrect,  the  interest  being  calculated 
to  the  31st  of  January,  and  the  affidavit  made  three  days 
before. 

The  sheriff*  swore  that  he  seized  under  the  fi.  fa .,  all  the 
goods  mentioned  in  the  schedules  annexed  to  the  mortgage* 
having  been  furnished  with  copies  of  the  schedules : that 
McDermott  and  Walsh  lived  in  different  houses,  and  that  he 
had  no  difficulty  in  identifying  the  articles. 

It  was  proved  that  McDermott  and  Walsh  had  each  lived 
for  six  or  seven  years  in  their  respective  houses. 

With  the  exception  of  one  note,  for  £272  13s.,  which  was 
paid  by  another  party  to  the  note,  the  plaintiff,  Fraser,  paid 
all  the  notes  mentioned  in  the  schedule  annexed  to  the  mort- 
gage, and  he  produced  them  in  court,  or  rather,  as  to  some 
of  them,  which  had  been  renewed,  he  produced  the  renewal 
notes  taken  up  by  him,  to  which  renewal  notes  it  appeared 
McDermott  & Walsh  were  not  parties. 

The  balance  due  to  Fraser  at  time  of  the  trial  was  proved 
to  be  £2179  7s.  9d.,  and  there  seemed  no  reason  to  doubt 
that  it  was  a perfectly  just  claim. 

A verdict  was  found  for  the  plaintiff,  and  leave  reserved 
to  move  to  enter  a Verdict  for  defendants,  on  the  objections 
taken. 

J.  D . Armour  obtained  a rule  nisi  accordingly. 

Hector  Cameron  shewed  cause,  and  cited  Rose  v.  Scott, 
17  U.  C.  R.  395  ; 20  Vic.,  ch.  3. 
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Cameron,  Q.  C.,  supported  the  rule,  and  cited  Hutchison 
v.  Roberts,  7 C.  P.  470 ; Harris  v.  Commercial  Bank  of 
Canada,  16  U.  C.  R.  447 ; Howell  v.  McFarlane,  lb.  469. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  first  objection,  the  affidavit  clearly  follows  the 
statute,  in  stating,  as  it  does,  that  the  mortgage  was  not  exe- 
cuted for  the  purpose  of  securing  the  goods  and  chattels 
mentioned  therein  against  the  creditors  of  the  mortgagors, 
nor  to  prevent  such  creditors  from  recovering  any  claim,  &c. 
The  legislature  did  not  think  it  necessary  to  add  the  words 
“ or  either  of  them,”  after  the  word  “ creditors/1  though  in 
every  case  where  there  were  more  creditors  than  one  it  would 
be  as  necessary  as  in  this  case.  They  assumed  that  on 
general  principles  of  construction  those  words  would  be  im- 
plied, on  the  maxim  that  “ omne  majus  continet  in  se  mi- 
nus” We  should  not  add  to  the  requisitions  made  in  the 
statute,  and  hold  a deed  void  which  may  have  been  per- 
fectly just  and  honest,  because  the  affidavit  for  filing  does 
not  contain  some  statement  which  the  statute  does  not  en- 
act. The  cases  in  this  court  of  Boulton  et  al.  v.  Smith,  (17 
U.  C.  R.  400,)  and  of  Harding  v.  Knowlson,  (lb.  564.,)  will 
serve  to  shew  that  we  have  felt  it  necessary  to  be  strict  in 
not  allowing  parties  to  omit  statements  in  their  affidavits 
which  the  statute  in  terms  requires  to  be  made,  even  though 
the  omission  may  be  thought  not  very  important,  but  we 
have  in  no  case  held  statements  to  be  indispensable  which 
the  statute  does  not  call  for. 

Upon  the  second  objection,  that  the  household  furniture 
is  not  so  described  in  the  mortgage  and  schedules  as  to  com- 
ply with  the  fifth  section  of  the  statute  in  that  respect;  the 
articles  were  all  enumerated  in  two  schedules,  G.  and  D. 
Schedule  C.  was  headed  “ household  furniture  in  James 
Foster  Walsh's  residence The  several  articles  were  all  spe- 
cified in  detail — as,  ex.  gr.,  so  many  chairs,  a piano,  a sofa, 
&c. — not  classing  them,  but  specifying  what  the  articles  were, 
and  how  many  of  each,  and  the  schedule  contained  an  in- 
ventory of  the  articles  in  each  room.  The  Deputy  Sheriff 
said  he  had  no  difficulty,  going  with  a copy  of  the  schedules, 
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in  identifying  the  articles,  by  which  we  suppose  that  find- 
ing in  the  several  rooms,  or  somewhere  in  the  house,  such 
articles  as  he  found  in  his  list,  he  concluded  they  were  the 
same.  We  have  found  this  provision  in  the  statute  a diffi- 
cult one  to  deal  with,  but  construing  it  reasonably  we  have 
taken  such  a description,  and  even  one  less  particular,  to  be 
sufficient,  where  it  has  been  stated  in  it  that  it  was  the 
household  furniture  of  the  mortgagor  in  a certain  house.  It 
is  true  that  the  locality  of  the  house  has  been  commonly 
specified,  and  here  it  is  not;  but,  on  the  other  hand,  the  fur- 
niture is  described  as  being  in  the  mortgagor’s  residence, 
which  we  think  sufficiently  answers  the  purpose.  It  was 
proved  on  the  trial  that  the  house  in  which  the  furniture 
was  had  been  his  residence  for  six  years  and  more.  We 
think  the  goods  comprised  in  schedule  C.  should  be  held  to 
have  passed  by  the  mortgage. 

Those  in  schedule  D.  stand  on  ground  not  so  plainly  in 
favour  of  the  mortgage,  for  they  are  not  more  particularly 
described  in  themselves,  which  indeed  it  would  not  be  rea- 
sonable to  expect,  and  they  are  not  described  so  as  to  enable 
any  one  readily  to  distinguish  them,  unless  the  statement  in 
the  heading  that  they  were  househoold  furniture  and  pro- 
perty of  J.  R.  McDermott,  can  be  properly  held  to  be  such 
a description.  We  have  doubted  whether  ^ it  could  be  so 
held,  for  that  description  would  seem  to  extend  equally 
to  all  articles  enumerated  in  the  list,  “belonging  to 
McDermott,”  without  distinguishing  them  from  an}^  other 
articles  of  a like  kind,  wheresoever  situated,  in  Upper 
Canada  or  elsewhere,  except  by  the  proof  of  property  in  Mc- 
Dermott. To  hold  this  to  be  sufficient  would,  as  we  feared, 
be  unnecessarily  leaving  creditors  and  subsequent  pur- 
chasers in  a state  of  uncertainty  in  regard  to  identity 
against  which  it  was  the  object  of  the  statute  as  far  as  might 
be  to  protect  them.  It  would  have  been  easy  to  mention  at 
least  where  the  furniture  was.  If  McDermott  owned  several 
furnished  houses  in  one  or  more  places,  would  not  the  mort- 
gage apply  to  the  furniture  in  one  of  such  houses  as  well  as 
in  another  ? Of  course,  as  to  the  general  word  “property,” 
nothing  can  be  claimed  under  that  word,  “ standing,  as  it 


FRASER  Y.  THE  BANK  OF  TORONTO. 


387 


does,  unconnected  with  any  language  which  can  limit  its 
meaning.  But  the  household  furniture,  though  it  is  not,  as 
in  schedule  C.,  described  as  being  in  the  residence  of  the 
party,  may  perhaps  be  so  understood  from  the  use  of  the 
word  household  without  any  unwarrantable  stretch  of  con- 
struction. We  have  conferred  with  the  Judges  of  the  Com- 
mon Pleas,  who  have  this  precise  question  before  them,  and 
considering  that  the  schedule  specifies  the  several  apart- 
ments in  which  the  furniture  was,  we  think  we  may  assume 
that  this  schedule  refers,  like  the  other,  to  the  party’s 
dwelling  house. 

The  third  objection  was  the  one  that  seemed  to  be  most 
insisted  upon  at  the  trial,  but  it  appeared  to  me  that  the 
objection  was  taken  under  an  impression  that  there  was 
some  more  substantial  ground  for  it  than  there  appeared  to 
be  when  the  facts  were  explained.  I mean  as  regards  the 
merits  of  the  case.  The  evidence  of  Mr.  Fraser,  who  was 
called  by  the  defendants,  seemed  to  me  to  be  perfectly  plain 
and  candid,  and  I have  no  doubt  that  the  plaintiff’s  counsel 
were  satisfied  with  its  correctness,  and  that  nothing  unfair  was 
done  or  intended,  either  in  taking  the  security  or  in  the  use 
attempted  to  be  made  of  it.  The  fact  appeared  to  be  clearly 
made  out  that  McDermott  and  Walsh  were  indebted  to  Fra- 
ser, or  liable  to  him  as  endorser  of  their  notes,  to  the  amount 
mentioned  in  the  mortgage,  and  that  there  were  none  of  the 
endorsed  notes  out  at  the  time  of  the  mortgage  being  given 
which  had  anything  like  a year  to  run.  As  they  fell  due 
most  of  them  were  renewed  by  notes  given  by  Fraser  to 
which  McDermott  and  Walsh  were  not  parties,  so  that  in 
effect  he  assumed  the  debts,  and  became  debtor  in  their 
place  to  their  bank.  We  think  there  was  nothing  in  that 
which  invalidated  the  security  Fraser  had  taken,  as  being 
contrary  to  the  third  section  of  the  Chattel  Mortgage  Act, 
for  the  mortgage  was  not  taken  in  the  first  place,  nor  kept 
on  foot  afterwards,  as  a security  against  a liability  which  he 
had  assumed  on  account  of  McDermott  and  Walsh  upon  a 
contract  which  as  between  him  and  them  extended  their 
liability  beyond  the  year.  He  had  merely  for  his  own  con- 
venience obtained  further  time  from  the  bank. 
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The  last  objection  can  hardly  have  been  seriously  relied 
upon.  In  making  up  the  statement  of  the  account  due  by 
McDermott  and  Walsh  at  the  time  of  re-filing,  the  person 
who  calculated  the  interest  calculated  it  to  the  31st  of  Janu- 
ary, on  which  day  the  statement  was  filed,  though  the  state- 
ment itself  was  dated  on  the  28th  of  January.  If  the 
statement  is  read  as  speaking  on  the  day  of  its  being  filed, 
then  it  was  correct ; if  on  the  day  it  was  drawn  up,  then 
there  was  included  three  days  interest  too  much,  which  on 
the  sum  due  would  be  about  one  pound.  We  should  never 
hold  the  object  of  re-filing  to  be  defeated  and  the  security 
lost  by  a mistake  of  that  kind,  if  there  was  a mistake. 
Clearly  no  fraud  was  intended,  and  the  act  was  complied 
with,  even  if  the  amount  due  was  by  any  inadvertance 
stated  at  a few  shillings  too  much.  It  was  perfectly  correct, 
however,  at  the  time  of  filing,  which  was  the  date  to  which 
the  statement  should  refer. 

In  our  opinion  the  rule  should  be  discharged. 

Buie  discharged. 


Paton  v.  Currie. 

Sale  of  goods — Incomplete  bargain — Subsequent  sale  by  vendor . 

One  C.  sold  some  timber  to  the  plaintiff,  and  received  $20  on  account,  but 
it  was  to  be  culled  and  measured  in  order  to  complete  the  purchase,  and 
the  plaintiff  did  not  call  to  have  this  done,  and  to  pay  the  balance  of  the 
purchase  money  ; C.  therefore  sold  to  defendant,  from  whom  the  plaintiff 
replevied.  At  the  trial  it  was  not  objected  that  the  sale  to  the  plain- 
tiff was  not  complete,  but  the  bargain  between  them  was  denied  upon 
the  evidence,  and  that  point  having  been  left  to  the  jury  they  found  for  the 
plaintiff. 

Held \ that  the  defendant  was  entitled  to  succeed,  for  the  property  never 
passed  to  the  plaintiff  so  as  to  prevent  C.  from  selling  again,  but  as  the  ob- 
jection had  not  been  taken  at  the  trial,  a new  trial  was  granted  only  with 
costs  to  abide  the  event. 

Replevin  for  a quantity  of  timber. 

Pleas. — 1.  That  defendant  did  not  take  the  goods.  2. 

That  the  property  was  not  the  plaintiff’s. 

The  trial  took  place  at  London  before  Richards , J.,  and 

the  facts  appeared  as  follows  : — A person  of  the  name  of 
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Chisholm  owned  a quantity  of  timber  in  the  township  of 
Ekfrid,  and  attempted  to  sell  it  to  the  plaintiff.  The 
plaintiff  paid  him  $20  on  account  of  the  price,  but  in  order 
to  complete  the  sale  and  purchase,  with  a view  to  delivery  of 
it,  there  was  culling  and  measuring  to  take  place.  This 
attempted  sale  took  place  about  the  16th  of  April,  1859. 
The  plaintiff  did  not  proceed  to  have  the  timber  culled  and 
measured  as  agreed  upon,  and  never  paid  any  thing  more  on 
it.  On  the  27th  of  May  afterwards  Chisholm  sold  and 
delivered  the  timber  to  the  defendant,  and  the  defendant 
paid  him  in  full  for  it.  The  reason  given  by  Chisholm  for 
so  doing  was  that  the  plaintiff  never  came,  as  he  had  agreed 
with  him  he  would  do,  to  have  the  timber  culled  and 
measured,  and  upon  that  being  done  to  pay  the  residue  of 
the  money.  Chisholm  said  he  had  sticks  of  timber  enough 
to  give  the  plaintiff  in  payment  of  the  $20,  or  that  he  would 
refund  him  the  money. 

The  only  dispute  on  the  part  of  the  defendant  at  the  trial 
was  whether  in  truth  there  was  any  bargain  made  between 
the  plaintiff  and  Chisholm,  and  the  question  was  not  raised 
whether  the  attempted  bargain  had  in  truth  been  completed 
by  delivery,  or  doing  all  that  was  necessary  in  order  to  pas& 
the  complete  title  in  the  timber  to  the  plaintiff. 

The  learned  judge  therefore  did  not  direct  the  jury  that 
the  plaintiff’s  title  failed,  the  defendant  not  having  made 
that  objection,  but  left  the  point  to  them  as  it  had  been 
urged  by  the  counsel  on  both  sides,  namely,  whether  there 
was  any  binding  bargain  established  between  Chisholm  and 
the  plaintiff,  telling  them  they  must  decide  that  question  on 
the  credibility  of  the  witnesses. 

The  jury  found  for  the  plaintiff. 

Read,  Q.  C.,  obtained  a rule  nisi  for  a new  trial  on  the 
law  and  evidence,  there  being  no  written  bill  of  sale  to  the 
plaintiff,  or  bill  of  sale  registered,  and  the  title  of  the  plain- 
tiff being  void  as  against  the  defendant,  because  the  property 
in  the  goods  had  not  vested  in  the  plaintiff,  and  the  title  of 
the  defendant  was  good  as  against  the  plaintiff. 

J.  Wilson,  Q.  C.,  shewed  cause. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  rule  should  be  made  absolute,  costs  to  abide 
the  event,  for  the  timber  had  not  been  culled  and  measured, 
and  until  that  was  done  the  price  to  be  paid  was  not  settled 
or  known,  and  the  sale  was  not.  complete.  The  vendor  had 
the  right  to  sell  it  to  another,  and  it  appears  he  did,  and  the 
only  question  as  between  him  and  the  plaintiff  would  be 
whether  there  had  been  a binding  agreement  made  between 
them,  upon  which  Chisholm  could  be  sued  for  not  delivering 
the  timber,  and  whether  under  these  circumstances  Chisholm 
had  not  a right  to  re-sell  it  on  account  of  the  plaintiff  not 
coming,  as  he  had  promised,  to  measure  it  and  pay  for  it, 
but  delaying  so  long  after  the  time  that  Chisholm  might 
reasonably  rescind  the  contract. 

In  some  cases  of  this  kind  it  has  been  held  that  before  the 
vendor  re-sells  the  goods  he  should  give  an  intimation  to 
the  vendee  of  his  intention  to  do  so,  unless  the  vendee  comes 
and  pays  for  the  goods  ; but  whether  it  would  be  reasonable 
under  the  circumstances  of  this  case  to  apply  that  princi- 
ple, if  the  first  vendee  was  suing  the  vendor  for  not  deliver- 
ing the  goods,  is  a distinct  question  from  the  question 
whether  by  what  had  taken  place  between  those  two  the 
property  had  passed  to  the  plaintiff,  so  that  a subsequent 
vendee  under  the  same  vendor  could  not  hold  the  property. 

The  defendant  upon  the  trial  of  this  case  did  not,  it  seems, 
raise  the  objection  that  the  first  sale  was  not  complete  so  as 
to  vest  the  property  in  the  plaintiff,  even  if  the  evidence 
produced  by  him  were  credited.  He  disputed  rather  the 
truth  of  what  his  witnesses  stated.  As  the  right  of  the 
plaintiff  to  sell  the  property  as  his,  however,  lies  at  the  very 
foundation  of  his  suit,  we  cannot  avoid  considering  the  fact 
■of  what  was  proved  in  that  respect,  though,  as  the  defend- 
ant did  not  rest  his  case  upon  this  ground  at  the  trial,  we 
.think  should  the  costs  be  made  to  abide  the  event. 

Rule  absolute. 
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WILSON  y.  WITTROCK. 

WITTROCK  T.  WILSON. 

Agreement  for  sale  of  land— Construction — Condition  precedent — Dependent 
and  independent  covenants — Neglect  to  furnish  abstract — Covenant 
proved  in  part — Right  to  recover. 

A.  and  B.  entered  into  an  agreement  under  seal,  by  which  A.  sold  to  B. 
certain  land  for  ^150,  payable  ^50  in  three  months  and  the  remainder 
in  two  instalments,  on  the  12th  of  January,  1858  and  1859,  with  interest. 
B.  covenanted  t > pay  at  the  days  named,  and  A.  covenanted  “ on  payment 
of  the  said  sum  of  money  with  interest  as  aforesaid,  in  manner  aforesaid,” 
to  convey  and  assure  the  land  to  B. , his  heirs  and  assigns,  ‘ ' by  a good  and 
sufficient  deed  in  fee  simple,  as  per  abstract  of  title  to  be  furnished  by  the 
said  A.  within  a reasonable  time  before  the  12th  of  January,  1859  and 
it  was  stipulated  that  time  should  be  of  the  essence  of  the  agreement,  and 
that  unless  the  payments  were  punctually  made  A.  should  be  at  liberty  to 
re-sell  the  land  as  if  the  contract  had  not  been  made. 

B.  paid  the  first  two  instalments,  and  A.  never  furnished  any  abstract,  but  on 
the  13th  of  January,  1859,  he  tendered  to  B.  a conveyance,  which  B.  re- 
fused. On  the  20th  B.  tendered  the  remaining  instalment  and  interest,  and 
demanded  an  abstract,  which  was  not  given. 

A.  then  sued  B.  for  the  instalment  unpaid,  to  which  B.  pleaded  that  no  ab- 
stract was  furnished  to  him,  and  that  on  the  12th  of  January.  1859,  he  ten- 
dered the  money  if  A.  would  then  furnish  the  abstract  and  convey,  which 
he  refused  to  do. 

And  B.  brought  a cross  action  against  A.  to  recover  back  the  money  paid, 
alleging  that  A.  covenanted  to  furnish  him  with  an  abstract  of  title  within  a 
reasonable  time  before  the  12th  of  January,  1859,  and  to  convey  on  that 
day,  but  did  neither.  A.  denied  the  covenant. 

Held , 1.  That  A.  was  entitled  to  succeed  in  his  action,  forthe  furnishing  the 
abstract  was  not  a condition  precedent  to  payment  of  the  last  instalment, 
and  B.  did  not  tender  the  money  on  the  12th. 

2.  That  he  was  also  entitled  to  a verdict  in  the  suit  brought  against  him, 
for  his  covenant  was  not  to  convey  on  the  12th  of  January,  1859,  abso- 
lutely, but  upon  payment  of  the  money  agreed  ; and  although  he  did  co- 
venant to  furnish  an  abstract  as  alleged  (the  agreement  in  that  respect 
being  held  to  amount  to  a covenant)  yet  the  covenant  declared  upon  was 
not  proved. 

These  were  two  actions  of  covenant,  brought  by  the  parties 
respectively,  upon  an  agreement  between  them,  for  the  sale 
and  purchase  of  three  acres  of  land  in  the  vicinity  of  the 
village  of  Morpeth,  dated  12th  of  January,  1857. 

The  agreement  was  in  substance  as  follows  : Wilson  sold 

to  Wittrock  the  three  acres  in  question  for  £150,  payable 
thus,  £50  in  three  months  after  the  date  of  the  agreement, 
and  the  remaining  £100  in  equal  payments  on  the  12th  of 
January,  1858,  and  12th  of  January,  1859,  with  interest. 
Wittrock  covenanted  with  Wilson  to  make  the  payments  at 
the  days  mentioned,  and  to  pay  taxes,  rates,  &c.,  from  the 
■date  of  the  agreement. 

Then  followed  the  covenant  which  occasioned  these  two 


392  queen’s  bench,  easter  term,  23  vie.,  i860. 

suits — one  for  the  purchase  money  by  Wilson,  and  the  other 
by  Wittrock  to  recover  back  what  he  had  paid.  The  covenant 
was  in  these  words : “ In  consideration  whereof,  and  on  pay- 
ment of  the  said  sum  of  money,  with  interest  as  aforesaid,  in 
manner  aforesaid,  the  said  party  of  the  first  part  (Wilson)  doth 
for  himself,  his  heirs,  executors,  administrators  and  assigns, 
covenant,  promise  and  agree  to  and  with  the  said  party  of  the 
second  part,  (Wittrock,)  his  heirs,  executors,  administrators 
or  assigns,  to  convey  and  assure,  or  cause  to  be  conveyed 
and  assured  to  the  said  party  of  the  second  part,  his  heirs  or 
assigns,  by  a good  and  sufficient  deed  in  fee  simple,  as  per 
abstract  of  title,  to  be  furnished  by  the  said  Wilson  within  a 
reasonable  time  before  the  12th  day  of  January,  1859,  with 
the  usual  covenants  of  warranty,  the  said  piece  or  parcel  of 
land,  with  the  appurtenances,  freed  and  discharged  from  all 
incumbrances,  but  subject  to  the  conditions  and  reservations 
expressed  in  the  original  grant  from  the  Crown.” 

Then  followed  a covenant  that  Wittrock  should  be  allowed 
to  occupy  and  enjoy  until  default  in  payment ; and  the 
agreement  concluded  with  this  stipulation  : “ And  it  is  ex- 
pressly understood  that  time  is  to  be  considered  the  essence 
of  this  agreement,  and  unless  the  payments  are  punctually 
made  the  said  party  of  the  first  part  is  at  liberty  to  re-sell 
the  said  land,  as  if  this  indenture  never  had  been  made.” 
Wittrock  entered  into  possession  of  the  land,  and  paid 
regularl}7  the  first  two  instalments.  Wilson  never  furnished 
to  Wittrock  any  abstract  of  title  at  all,  but  upon  the  13th  of 
January  1859,  he  and  his  wife,  by  deed  in  fee,  purported  to 
convey  the  land  to  Wittrock,  which  conveyance  was  upon 
the  same  day  tendered  to  Wittrock,  but  refused  by  him,  he 
stating  that  he  demanded  the  money  back  which  he  had  paid. 
On  the  20th  of  January,  1859,  Wittrock  went  with  a witness 
to  Wilson  and  stated  that  he  was  ready  to  pay  the  instalment 
due,  with  interest,  and  demauded  an  abstract  of  title.  The  re- 
ply which  Wilson  gave  was,  that  he  thought  Wittrock  being  a 
lawyer  would  get  that  for  himself.  Wittrock  said  it  was  not 
his  business  to  procure  it,  but  was  the  duty  of  Mr.  Wilson. 

Wilson,  upon  the  23rd  of  February,  1859,  commenced  an 
action  of  covenant  for  the  recovery  of  the  £50,  the  last  pay- 
ment and  interest. 
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To  this  action  the  defendant,  Wittrock,  pleaded  setting 
out  the  agreement,  and  then  alleging  that  no  abstract  of 
title  of  the  said  land  was  furnished  by  the  plaintiff  to  the 
defendant  within  a reasonable  time  before  the  said  12th  of 
January,  1859,  or  at  any  other  time,  which  was  a condition 
precedent  to  the  payment  of  the  said  money  in  the  declara- 
tion mentioned,  and  that  on  the  12th  of  January;  1859,  he 
tendered  and  offered  the  plaintiff  to  pay  him  the  said  money 
in  the  declaration  if  the  plaintiff  would  then  furnish  the 
said  abstract,  and  execute  a conveyance  of  the  land,  but  the 
plaintiff  neglected  and  refused  to  furnish  the  said  abstract 
and  execute  the  conveyance. 

Issue  was  taken  upon  the  plea. 

Wittrock,  on  the  26th  of  February,  1859,  commenced  his 
action  upon  the  agreement,  declaring  in  covenant  that  Wil- 
son covenanted  with  him  that  he  would  furnish  an  abstract 
of  title  to  the  land  to  the  plaintiff  within  a reasonable  time 
before  the  12th  of  January,  1859,  and  also  that  he  would 
make  a good  and  sufficient  deed  on  that  day.  The  breach  al- 
leged was  that  defendant  did  not,  nor  would,  on  or  before 
the  12th  of  January,  1859,  convey  the  land  to  the  plaintiff, 
by  a good  and  sufficient  deed,  and  did  not,  nor  would,  within  a 
reasonable  time  before  the  12th  of  January,  1859,  or  at  any 
time  before  or  since,  furnish  the  plaintiff  with  an  abstract  of 
title,  according  to  the  form  and  effect  of  the  said  covenant. 

To  this  the  defendant  pleaded  that  the  articles  in  the 
declaration  mentioned  were  not  made  by  him,  nor  did  the 
defendant  covenant  with  the  plaintiff  as  therein  alleged. 
Issue  was  taken  thereon. 

Both  cases  came  on  to  be  tried  at  Chatham,  before 
j Richards,  J.  The  case  of  Wittrock  v.  Wilson  was  tried 
first,  and  in  that,  besides  the  facts  already  stated,  the  de- 
fendant produced  an  abstract  of  his  title,  and  it  was  shewn 
that  he  had  a good  title  to  the  land,  and  could  have  fur- 
nished it  without  any  difficulty  to  Mr.  Wittrock,  but  did 
not  imagine  any  obligation  existed  upon  him  to  do  so,  and 
as  he  knew  that  Wittrock  was  a solicitor  he  thought  he 
could  satisfy  himself  upon  that  point. 

The  learned  judge  directed  a verdict  for  the  defen  dan  t 
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with  leave  to  the  plaintiff  Wittrock  to  move  the  court  to 
enter  a verdict  for  him  for  £121,  the  money  he  had  paid  a,hd 
interest,  if  entitled  to  recover  the  whole,  or  to  enter  a ver- 
dict for  nominal  damages. 

In  the  case  of  Wilson  v.  Wittrock,  the  learned  judge  di- 
rected a verdict  for  the  plaintiff  for  £56  15s.,  the  amount  of 
the  last  instalment  with  interest,  subject  to  the  opinion  of 
the  court  upon  the  facts  stated. 

In  Wittrock  v.  Wilson,  J.  Wilson , Q.  C.,  for  the  plaintiff, 
obtained  a rule  nisi  pursuant  to  the  leave  reserved. 

The  case  of  Wilson  v.  Wittrock  was  set  down  in  the  paper 
and  both  were  argued  together. 

J.  Wilson,  Q.  C.,  for  Wittrock,  cited  Platt  on  Covenants, 
70,  82,  87 ; Kemble  v.  Mills,  1 M.  & Gr.  759  ; Worsley  v. 
Wood,  6 T.  R.  710 ; Campbell  v.  Jones,  lb.  570  ; Allen  v. 
Cameron,  1 Cr.  & M.  833 ; Arnory  v.  Broderick,  2 Chitty’s 
Rep.  331  ; Mucklestone  v.  Thomas,  Willes  146. 

Prince,  contra. 

Robinson,  C.  J. — In  Wittrock  v.  Wilson,  which  was  first 
tried,  a verdict  was  entered  for  the  defendant  with  leave  to 
the  plaintiff  to  move  the  court  to  have  a verdict  entered  in 
his  favour  for  £121,  or  for  nominal  damages,  as  the  court 
might  think  right  upon  the  evidence. 

In  that  action  the  plaintiff  sues  Wilson  upon  an  alleged 
covenant  by  Wilson  that  he  would  convey  to  the  plaintiff  in 
fee  the  said  land,  freed  and  discharged  from  all  in  cum-  ' 
brances,  on  or  before  the  12th  day  of  January,  1859,  by  a 
good  and  sufficient  deed,  with  the  usual  covenants  of  war- 
ranty, and  upon  a further  alleged  covenant  of  defendant 
Wilson  that  he  would,  furnish  an  abstract  of  the  title  of  the 
defendant  to  the  said  land  to  the  plaintiff  within  a reason- 
able time  before  the  12th  of  January,  1859. 

The  defendant  to  this  declaration  pleads,  denying  that  he 
made  any  such  covenants,  and  he  pleads  no  other  plea,  so 
that  in  determining  whether  the  plaintiff  was  entitled  to 
recover  for  any  amount  in  this  action  or  not,  the  only  ques- 
tion is  whether  the  deed  he  produced  contained  such  cove- 
nants, or  either  of  them,  as  he  has  set  out. 
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Then  as  to  the  first  covenant  set  out,  the  defendants 
covenant  in  the  deed  produced  is  “ that  on  payment  of  £150, 
with  interest,  in  the  manner  specified  in  the  deed,  (the  last 
payment  of  which  was  to  be  made  on  the  12th  of  January, 
1859,)  he  would  convey  and  assign  to  the  plaintiff*,  by  a 
good  and  sufficient  deed  in  fee  simple,  as  per  abstract  to  be 
furnished  by  defendant  within  a reasonable  time  before  the 
12th  of  January,  1859,  &e» 

The  defendant  did  not  absolutely  covenant  to  convey  on 
the  12th  of  January,  1859,  as  the  plaintiff  has  declared  he 
did,  but  that  on  \ payment  of  the  money  according  to  the 
agreement  he  would  convey ; and  it  appears  from  the  evi- 
dence that  if  the  plaintiff  had  declared  on  the  covenant  as  it 
was,  the  defendant  might  with  truth  have  denied  that  the 
plaintiff  did  pay  the  money  on  the  12th  of  January  accord- 
ing to  the  agreement,  for  he  first  came  on  the  20th  of  Janu- 
ary, and  then  would  not  pay  because  an  abstract  had  not 
been  furnished  to  him.  The  plaintiff*,  I tUnk,  therefore 
failed  in  proving  the  first  covenant  on  which  he  sued. 

Then  as  to  the  other  alleged  covenant,  to  furnish  an  ab- 
stract, the  question  is  did  the  defendant,  by  the  agreement 
as  I have  set  it  out,  enter  into  such  a covenant. 

I think  the  defendant  did  in  effect  covenant  by  the  deed 
to  furnish  an  abstract  within  a reasonable  time  before  the 
12th  of  January,  1859,  and  that  the  reasonable  time  would 
be  such  time  as  would  enable  the  vendor  to  make  searches 
and  consult  with  counsel.  Till  he  got  that,  unless  the  cove- 
nants of  the  two  parties  were  independent  of  each  other, 
the  vendee  would  not  be  bound  to  pay  or  tender  his  money. 
The  case  of  Berry  v.  Young,  (2  Eps.  N.  P.  C.  640,  note,)  is  an 
authority  on  that  point.  I refer  also  to  Sugden  on  Vendors, 
I.,  402,  410,  as  shewing  that  even  when  there  is  no  ex- 
press stipulation  in  the  agreement  the  vendor  must  be 
prepared  at  the  time  to  shew  that  he  really  has  such  an 
interest  as  he  has  undertaken  to  convey,  or  the  vendee  is 
not  bound  to  accept  the  conveyance,  and  may  in  consequence 
recover  back  his  deposit.  At  least  that  is  the  general  prin- 
ciple ; but  upon  the  terms  of  this  deed  it  appears  to  me  that 
the  money  was  to  be  paid  on  the  several  days  named,  and 
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upon  that  payment  being  made  the  defendant  was  then 
entitled  to  call  for  his  deed. 

In  the  action  against  the  vendor,  however,  we  have  to 
consider  that  the  whole  declaration  is  met  by  the  plea  that 
the  defendant  did  not  make  such  an  agreement  as  is 
declared  upon  ;*  and  he  did  not  in  fact,  for  both  the 
alleged  covenants  are  contained  in  one  sentence,  and  are  so 
connected  that  it  seems  to  me,  if  the  plaintiff  has  not  so  set 
out  the  contract  as  to  entitle  him  to  recover  upon  the  one, 
he  is  for  the  same  reason  disabled  from  recovering  upon  the 
other,  since  the  deed  declared  upon  the  first  count  cannot 
be  held  to  be  the  deed  of  the  defendant  so  far  as  it  relates 
to  the  second  breach  assigned,  and  not  to  be  his  deed  in 
relation  to  the  first  breach.  He  declares  upon  one  and  the 
same  agreement  under  seal,  and  the  defendant  denies  that 
he  made  such  a deed  as  the  plaintiff  has  declared  upon. 
If,  therefore,  by  reason  of  any  variance  in  a particular 
essential  with  reference  to  either  of  the  breaches,  the  plain- 
tiff* fails  in  verifying  his  deed,  his  action  fails  as  to  the  one 
breach  as  well  as  the  other,  and  I think  the  variance  is 
fatal,  as  I have  already  mentioned,  in  setting  forth  that  the 
plaintiff  bound  himself  tp  convey  the  land  on  the  12th 
of  January,  which  he  certainly  did  not,  but  that  on  pay- 
ment of  the  money  pursuant  to  the  agreement  he  would 
convey,  which  is  a very  different  thing ; and  the  difference 
is  important  when  it  is  considered  that  the  plaintiff  neither 
paid  nor  tendered  the  money  till  the  20th  of  January. 

If  the  plaintiff  can,  under  the  circumstances,  sustain  an 
action  at  law  upon  the  agreement,  by  setting  it  out  truly, 
he  can  still  do  that.  If  he  cannot,  he  must  consider  whe- 
ther he  cannot  obtain  a remedy  in  equity. 

For  the  reasons  I have  given,  I think  the  verdict  for 
defendant  was  proper,  as  the  plaintiff  had  not  set  out  truly 
the  deed  on  which  he  sued,  and  the  plaintiff’s  rule  nisi 
must  be  discharged. 


Then  as  to  the  other  action,  of  Wilson  v.  Wittrock,  for 
purchase  money.  The  plaintiff*  set  out  truly  the  covenant 
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od  which  he  sued,  and  is  therefore  entitled  to  a verdict  on 
the  plea  of  defendant  which  denies  the  deed. 

And  upon  the  second  plea  the  plaintiff  was  also,  I think, 
entitled  to  succeed,  for  the  furnishing  an  abstract  of  the 
title  was  not  a condition  precedent  to  the  pa}^ment  of  the 
money,  neither  is  it  true  that  the  defendant  on  the  12th  of 
January  offered  to  pay  the  plaintiff  the  remainder  of  the 
purchase  money.  Assuming,  and  as  I think  incorrectly, 
that  the  plaintiff  was  bound  to  tender  an  abstract  of  the 
title  before  he  could  call  for  his  money  in  full,  the  defend- 
ant allowed  the  12th  of  January  to  pass  by,  and  did  not 
offer  to  pay  until  the  20th  of  January,  so  that  in  that  res- 
pect the  defendant’s  special  plea  is  disproved,  and  the 
agreement  is  very  express  in  providing  that  time  shall  be 
considered  the  essence  of  the  contract,  and  that  unless  the 
payments  are  punctually  made,  the  vendor  shall  be  at 
liberty  to  re-sell  as  if  no  such  indenture  had  been  made. 

Now  the  payments  were  required  to  be  thus  punctually 
made  upon  certain  fixed  days,  without  reference,  in  the  first 
place,  to  anything  that  should  be  first  done  on  the  other 
part.  And  then  the  vendor  binds  himself  that  on  'pay- 
ment of  the  money  in  manner  aforesaid  he  will  do  certain 
things  on  his  part.  It  could  not  be  with  any  reason  denied 
that  the  covenant  to  make  the  first  two  payments  are  wholly 
independent  covenants,  but  about  them  there  can  be  no 
question,  for  they  have  been  paid.  Those  payments  being 
so  clearly  independent,  however,  brings  the  case  within  the 
authority  of  the  leading  case  on  this  subject,  Pordage  v. 
Cole,  (1  Saund.  319,  320,  notes,) — as  shewing  that  the  ven 
dee  was  content  to  go  on  making  his  payments,  and  relying 
on  the  covenants  which  he  had  taken  from  the  vendor. 

When  we  come  to  consider  the  question  wdth  reference 
to  the  last  payment,  however,  there  is  no  doubt  some  roonfr 
for  argument  on  the  part  of  the  vendee,  that  the  making 
such  payment  was  to  be  concurrent  only  with  the  condition 
on  the  vendor’s  part  that  he  would  convey  the  land  to  him 
by  the  good  title,  and  that  the  condition  to  furnish  the  ab- 
stract was  even  a condition  precedent,  because  undoubtedly 
the  vendor  agreed  to  do  that  a reasonable  time  before  the 
day  set  for  making  the  last  payment  should  arrive. 
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There  are  some  cases  and  many  dicta  in  the  books  which 
seem  to  give  support  to  what  the  defendant  is  contending 
for  in  that  respect,  but  I think  the  weight  of  authority  is 
decidedly  against  it,  considering  the  particular  terms  of  this 
agreement,  which  bound  the  vendee  to  make  his  payments 
on  certain  days,  and  which  impose  no  duty  on  the  vendor 
till  payment  of  the  money;  or,  in  the  words  with  which  the 
vendor’s  covenant  begins,  “ upon  payment  of  the  sum  of 
money  with  interest  ” — that  is,  of  the  whole  purchase  mo- 
ney— “ in  the  manner  aforesaid that  is,  on  the  day  set. 
The  cases  of  Mattock  v.  Kinglake,  (10  A.  & E.  50,)  Dicker 
v.  Jackson,  (6  C.  B.  103,)  Sibthorpe  v.  Brunei,  (3  Ex. 
826,)  and  Wilks  v.  Smith,  (10  M.  & W.  355,)  are  all  incon- 
sistent with  the  conclusion  that  upon  this  contract  the  cove- 
nant to  pay  the  purchase  money  was  not  an  absolute  and 
independent  covenant. 

In  my  opinion  the  plaintiff  was  entitled  to  recover  for 
the  last  instalment  and  interest,  £56  15s. 

Burns,  J. — It  is  not  to  be  wondered  at  that  this  agree- 
ment gave  rise  to  disputes  between  the  parties,  and  it  seems 
to  be  framed  as  if  it  were  done  for  the  purpose  of  leaving  a 
loophole  by  which,  if  it  were  desired  at  a future  time,  the 
purchaser  might  claim  to  rescind  the  bargain  and  try  to 
recover  back  what  might  be  paid  upon  it. 

The  most  convenient  way  to  unravel  the  difficulty  will  be 
to  take  the  case  of  Wilson  v.  Wittrock  first  This  is  an 
action  on  the  cDvenant  for  payment  of  the  money  at  a day 
specially  mentioned.  So  far  the  case  is  plain  enough.  Mr. 
Wittrock  answers  that  by  saying  that  it  is  a condition  pre- 
cedent to  the  payment  of  the  money  that  an  abstract  of  the 
title  should  have  been  furnished  a reasonable  time  before  the 
12th  of  January,  1859,  and  because  that  was  not  done,  and 
because  he  tendered  and  offered  the  money  on  the  12th  of 
January,  and  Wilson  neglected  and  refused  to  furnish  the 
abstract  and  execute  the  conveyance,  therefore  lie  is  not 
bound  to  pay.  The  evidence  did  not  sustain  his  plea  in 
some  respects,  for  he  did  not  offer  or  tender  the  money  until 
the  20th  of  January,  and  Wilson  had  before  that,  namely, 
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on  the  13th,  tendered  him  a deed  of  conveyance  of  the  land, 
which  Wittrock  refused  to  accept.  The  evidence  shews  that 
Wilson  was  not  in  default  in  any  respect,  except  as  to  his 
having  neglected  to  furnish  the  abstract  of  title  within  the 
time  mentioned.  The  question  therefore  which  we  are 
called  on  to  decide,  is  whether  that  was  a condition  prece- 
dent to  his  right  to  call  for  the  money  on  or  after  the  day 
named  for  payment. 

It  is  quite  clear  and  plain  there  was  no  covenant  on  the 
part  of  Wilson  to  furnish  the  deed  of  conveyance  specially 
on  the  12th  of  January,  or  on  any  particular  day.  His 
covenant  is  that  in  consideration  of  the  covenant  of  the 
other  to  pay  the  money  as  mentioned,  and  on  'payment  of 
the  said  money  as  stated,  he  will  convey  the  land.  The 
payment  of  the  money  therefore  is  a condition  precedent  to 
his  being  obliged  to  give  the  conveyance.  The  stipulation 
that  the  abstract  of  title  was  to  be  furnished  within  a rea- 
sonable time  before  the  12th  of  January,  by  no  means 
proves  that  Wilson  was  to  make  the  conveyance  on  that 
day.  It  might  so  happen  that  it  would  take  considerable 
time  to  settle  the  matter  about  the  title,  even  after  the  12th 
of  January,  and  after  an  abstract  furnished.  The  case 
therefore  comes  within  the  case  of  Pordage  v.  Cole,  (1 
Saund.  319,)  and  Mr.  Sergeant  Williams’  notes  to  it.  See 
also  Mattock  v.  Kinglake,  (10  A.  & E.  50.)  The  execu- 
tion of  the  conveyance  not  being  a condition  precedent  to 
the  right  to  call  for  the  money,  it  then  must  follow7  that  if 
there  be  any  stipulation  between  the  parties  with  respect  to 
information  to  be  given  to  each  other  so  as  to  investigate 
the  title,  it  must  be  matter  to  be  dealt  with  as  for  compen- 
sation. These  considerations  establish  that  in  the  case  of 
Wilson  v.  Wittrock  the  plaintiff  is  entitled  to  retain  his 
verdict.  The  postea  should  therefore  go  to  the  plaintiff. 


Now  with  respect  to  the  case  of  Wittrock  v.  Wilson,  the 
same  consideration  must  determine  the  question  whether 
the  plaintiff  in  that  case  can  recover  back  the  instalments 
paid  upon  the  land  as  upon  a contract  rescinded,  for  it 
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would  be  idle  to  hold  that  the  non-furnishing  of  the  abstract 
entitled  the  plaintiff  to  recover  what  he  has  heretofore  paid, 
and  at  the  same  time  say  it  formed  no  bar  to  recovering  the 
later  instalments.  The  plaintiff  in  this  case  has  declared  as 
upon  a covenant  to  convey  on  the  12th  of  January,  but 
there  is  no  such  covenant  in  the  agreement.  It  is  true  the 
covenant  for  payment  of  the  money  is  that  it  shall  be  done 
on  the  12th  of  January,  but  the  covenant  to  convey  is  that 
that  act  shall  be  done  on  pa}7ment  of  the  money,  without 
naming  a day.  One  of  the  breaches  stated  in  the  declara- 
tion as  ground  for  seeking  to  recover  back  the  money  paid, 
is  that  the  defendant  did  not  convey  as  he  was  bound  to  do 
on  the  12th  of  January.  That  claim  fails,  for  there  is  no 
such  covenant. 

What  remains  to  be  considered  is  whether  the  plaintiff  is 
entitled  to  nominal  damages,  treating  the  stipulation  for 
furnishing  an  abstract  of  title  within  a reasonable  time 
before  the  12th  of  January  as  a covenant  to  the  effect  that 
the  other  will  do  it.  I am  rather  disposed  to  think  that  the 
stipulation  for  an  abstract  to  be  furnished  is  such  a condi- 
tion as  amounts  to  a covenant  to  do  it.  A person  might 
sustain  damages  in  consequence  of  it  not  being  furnished, 
as,  for  instance,  he  might  sell  again  himself  dependent  upon 
it  being  furnished.  Again,  he  might  sustain  an  injury  by 
being  compelled  to  pav  the  money  before  having  a complete 
title,  and  if  he  stipulates  for  information  to  be  furnished  to 
him  in  respect  of  the  title,  I apprehend  he  is  entitled  to 
have  that  information  before  he  can  be  compelled  to  accept 
the  title.  The  acceptance  or  non-acceptance  of  the  title  is, 
however,  altogether  another  question  than  the  payment  of 
the  purchase  money. 

The  difficulty  in  the  plaintiff’s  way  of  even  having  nomi- 
nal damages  because  the  abstract  was  not  furnished,  is  that 
he  has  declared  as  upon  an  agreement  that  defendant  was 
bound  to  convey  the  land  to  him  on  the  12th  of  January, 
1859,  and  that  within  a reasonable  time  before  that  time  he 
should  furnish  an  abstract  of  title.  The  defendant  says  in 
reply  that  he  made  no  such  agreement,  and  did  not  cove- 
nant as  the  plaintiff  has  stated.  It  is  true  that  the  defend- 


MOFFATT  ET  AL.  V.  ROBERTSON  ET  AL. 


401 


ant  did  not  make  such  an  agreement  as  stated,  for  he  did  not 
agree  to  convey  on  the  12th  of  January.  The  plaintiff  has 
enlarged  the  agreement,  and  therefore  set  forth  a breach  of 
covenant  where  there  is  no  such  covenant.  We  could  not 
order  nominal  damages  upon  the  record  as  it  stands,  for 
that  would  be  affirming  something  which  does  not  exist. 
The  plaintiff  might  have  amended  at  the  trial,  and  claimed 
damages  only  in  respect  of  the  want  of  being  furnished  with 
an  abstract,  and  then  the  question  would  have  fairly  come 
up,  whether  that  stipulation  did  amount  to  a covenant,  but  it 
is  evident  he  considered  himself  entitled  to  rescind  the  con- 
tract, and  did  not  seek  to  recover  any  damages  because  he 
had  not  been  furnished  with  the  abstract.  The  evidence 
given  at  the  trial  shewed  that  in  truth  there  was  no  pretext 
for  any  claim  on  the  ground  of  injury  by  reason  of  the  want 
of  the  abstract,  and  therefore  we  do  the  plaintiff  no  injury 
by  allowing  the  verdict  for  the  defendant  to  stand,  beyond 
making  him  pay  the  costs  of  the  action,  which  according  to 
the  facts  it  seems  but  reasonable  he  should  do. 

McLean,  J.,  concurred. 

Rule  discharged  in  Wittrock  v.  Wilson. 

Judgment  for  plaintiff  in  Wilson  v.  Wittrock. 
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Action  against  maker  and  endorser — Evidence — 5 W.  IV.,  ck.  1,  sec.  9,  16 

Vic.,  ch.  19. 

Where  defendants  being  sued  as  maker  and  endorser  of  a promissory  note, 
pleaded  a defence  showing  want  of  consideration,  which  if  proved  must 
equally  discharge  both. 

Held,  Burns,  J.,  dissenting,  that  neither  could  be  called  as  a witness  for  the 
other. 

Action  on  a promissory  note  made  by  the  defendant 
Robertson,  payable  to  the  defendant  Beamish,  or  order,  and 
endorsed  to  the  plaintiffs,  dated  31st  of  December,  1858, 
for  $609. 

Pleas,  by  the  defendants  jointly,  amounting  to  defence  of 
want  of  consideration,  on  which  the  plaintiffs  took  issue. 

The  defence  was  that  the  plaiu tiffs  had  agreed  to  assign 
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a judgment  which  they  held  against  a third  party,  upon  re- 
ceiving a note  made  by  Robertson  and  endorsed  by  Beamish : 
that  the  note  sued  on  was  made  and  endorsed  for  that  pur- 
pose, but  that  the  plaintiffs  never  assigned  the  judgment; 
and  yet  this  note  was  improperly  given  up  to  them  by  a 
third  party,  in  whose  hands  it  had  been  placed  till  the 
agreement  should  be  carried  out.  The  defendants  joined  in 
pleading,  but  it  was  agreed  that  the  case  should  be  treated 
as  if  issues  had  been  joined  by  them  severally. 

At  the  trial  at  Cobourg,  before  Hagarty , J.,  the  learned 
judge  held  that  the  same  defence  be  pleaded  by  both  de- 
fendants, and  a defence  that  if  successful  must  equally  avail 
to  both  the  parties  to  the  record,  neither  could  be  received  as 
a witness  for  the  other,  for  the  defence  could  not  possibly 
be  separated. 

A verdict  was  found  for  the  plaintiff  for  £156  9s.  lOd. 

Hector  Cameron  obtained  a rule  nisi  for  a new  trial,  for 
the  rejection  of  evidence,  to  which  Cameron , Q.  C.  showed 
cause. 

Robinson,  C.  J. — The  statute  5 W.  IV.,  ch.  1,  sec.  9, 
which  was  in  force  when  this  trial  took  place,  provides,  “ that 
in  every  suit  brought  pursuant  to  the  provisions  of  this  act, 
any  one  or  more  of  the  defendants  shall  be  entitled  to  the 
testimony  of  any  co-defendant,  as'a  witness  in  all  those  cases 
where  the  defendant  or  defendants  calling  the  witness  would 
have  been  entitled  to  his  testimony  had  the  suit  been 
brought  in  the  form  heretofore  used,  and  in  no  other  case.” 

Now,  there  is  no  doubt  that  if  before  this  act,  or  at  any 
time  since,  (for  the  maker  and  endorser  may  still  be  sued 
severally,)  the  maker  and  endorser  were  sued  in  separate 
actions  in  a case  like  the  present,  each  might  have  called  the 
other  as  a witness  to  prove  any  defence  that  he  had  set  up. 
And  granting  this,  it  cannot  be  denied  that  the  statute  I 
have  just  referred  to  does  literally  direct  that  the  plaintiff 
by  suing  them  in  one  action,  under  the  power  given  by  the 
act,  could  place  them  in  no  worse  situation  as  regards  their 
privilege  of  each  calling  the  other  as  a witness.  And  it  is 
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clear,  I think,  that  the  act  mast  be  applied  with  reference  to 
the  existing  law  of  evidence,  however  it  may  have  been  al- 
tered. The  language  of  the  clause  admits  of  th&t  construc- 
tion, and  it  is  reasonable  to  suppose  that  the  legislature 
intended  that  the  plaintiff  being  allowed,  and  at  the  peril  of 
costs  compelled,  to  sue  the  maker  and  endorser  in  one  action, 
should  not  thereby  be  placing  them  under  any  disavantage 
in  regard  to  their  defence,  or  otherwise,  while  professing 
to  favour  the  defendants  by  their  enactment,  the  legislature 
might  be  subjecting  them  to  serious  injury.  And  so,  on  the 
other  hand,  it  is  equally  reasonable  to  assume  that  the  legis- 
lature did  not  intend,  while  they  compelled  the  plaintiff  at 
the  peril  of  costs  to  sue  both  parties  to  the  note  in  a joint 
action,  to  expose  him  to  the  risk  of  having  his  action  de- 
feated by  evidence  which  would  not  have  been  admitted 
against  him  if  he  had  proceeded  against  each  in  a separate 
action. 

Now,  if  the  maker  and  endorser  of  the  note  now  sued  on 
had  been  sued  in  separate  actions,  there  is  no  doubt  that 
each  might  have  called  the  other  as  a witness  for  him  upon 
an  issue  joined  on  the  record,  for  such  is  the  present  state  of 
the  law  ; but  then  it  is  also  true,  that  any  verdict  that  he 
might  obtain  in  his  favour  in  such  an  action  upon  the  testi- 
mony of  that  or  any  other  witness,  would  not  be  evidence 
for  the  other  party  to  the  note  upon  the  trial  of  the  separate 
action  against  such  other  party. 

When  both  are  sued  in  the  same  action,  however,  under 
the  statute,  the  same  jury  is  charged  with  both  defences,  and 
whatever  evidence  should  satisfy  the  jury  in  the  present  case 
that  the  plaintiffs  had  themselves  obtained  the  endorsed  note 
from  the  parties  to  it  upon  a consideration  which  had  totally 
failed,  must  inevitably  operate  directly  in  discharge  of  both 
the  defendants,  since  they  could  not  find  the  fact  to  be  true 
for  one  purpose  in  the  action,  and  refuse  to  act  upon  it  for 
another  purpose  in  the  action  as  a fact  proved.  Whatever 
might  have  been  objected  against  the  endorser  setting  up  in 
a separate  action  against  himself  a want  of  consideration  as 
between  the  plaintiffs  and  the  maker,  would  not,  we  may  as- 
sume, apply  in  a case  where  both  were  defendants  in  the  ac- 
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tion ; and  at  any  rate,  issue  having  been  joined  upon  this 
defence  set  up  by  the  endorser,  the  question  at  the  trial  was 
not  the  sufficiency  of  the  defence,  but  the  truth  of  it  ; and 
when  the  endorsor  desired  to  prove  his  plea  by  calling  the 
maker  of  the  note  as  a witness,  he  did  in  effect  call  a party 
to  the  record  to  give  evidence  in  his  own  favour,  or,  in  other 
words,  evidence  which  if  believed  must  establish  his  own 
defence  at  the  same  moment  that  it  established  the  defence 
of  the  endorsor  who  called  him.  And  so  also  would  the  ef- 
fect be  of  allowing  the  endorser  upon  the  trial  to  call  the 
maker  of  the  note  to  prove  the  truth  of  the  defence  which 
they  had  both  set  up. 

This  being  clear,  we  must,  I think,  hold  that  the  law  which 
prevents  a party  to  the  record  in  a civil  action  being  called 
as  a witness  in  his  own  behalf,  extends  in  spirit  to  prevent 
a party  to  the  record  from  being  called  as  a witness  to  sup- 
port a defence  which  cannot  be  proved  by  him  without  his 
acquitting  himself  by  the  same  testimony  which,  if  believed, 
must  acquit  his  co-defendant,  otherwise  there  would  exist  an 
anomaly  in  regard  to  this  kind  of  action,  which  it  is  certain 
the  legislature  could  never  have  intended  should  exist.  Here 
these  two  defendants  were  represented  at  the  trial  by  the 
same  counsel,  and  of  course  his  object  was  to  obtain  the  dis- 
charge of  both.  He  might  choose  to  say  when  he  called  the 
maker  of  the  note,  that  he  called  him  not  to  give  evidence 
in  his  own  favor,  but  to  give  evidence  on  behalf  of  the 
endorser,  but  when  the  effect  of  the  evidence  given  must  be 
the  same,  whatever  might  be  passing  in  the  mind  of  the 
counsel,  or  whatever  he  might  choose  to  declare,  it  would 
seem  a mockery  to  make  the  admissibility  of  the  witness  de- 
pend upon  any  inferences  or  explanations  of  that  kind.  And 
the  question,  therefore,  is  whether  we  ought  not  to  consider 
that  the  first  clause  of  16  Vic.,  ch.  19,  where  it  excludes  any 
party  to  a suit  individually  named  in  the  record  from  being 
called  as  a witness  in  behalf  of  such  'party , should  not  be  ap- 
plied where,  as  in  the  present  case,  we  must  see  that  he  is 
individually  called  by  his  counsel  in  behalf  of  himself  as 
much  as  if  his  counsel  had  called  him  directly  and  avowedly 
to  give  evidence  in  his  own  favour. 
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If  we  do  not  so  apply  the  statute,  then  the  defendants 
have  this  advantage  under  the  statute  5 W.  IV.,  ch.  1,  that 
when  two  parties  to  a note  are  sued  jointly,  the  plaintiff  may 
he  defeated  in  his  recovery  against  both  by  the  testimony  of 
one  of  the  defendants  to  the  record  given  in  his  own  favour, 
whereas  if  separate  actions  had  been  brought  such  an  effect 
could  nob  be  produced,  because  a verdict  for  the  defendant 
in  the  one  case,  on  whatever  evidence  it  might  have  been 
given,  would  not  be  evidence  for  the  defendant  in  the  other 
case.  Still  it  must  be  admitted  that  the  argument  is  strong 
on  the  other  side,  that  the  literal  words  of  the  statute  are  in 
favour  of  admitting  the  witness  ; and  indeed  the  16  Vic., 
ch.  19,  cannot  be  said  to  have  made  a change  in  the  law  in 
this  respect,  so  as  to  have  repealed  or  altered  the  19th  sec- 
tion of  5 W.  IV.,  ch.  1,  for  it  does  not  in  reality  exclude  the 
parties  to  the  record  from  being  witnesses  in  their  own  fa- 
vour ; it  only  leaves  as  it  stood  the  principal  of  the  common 
law  which  before  excluded  them  ; and  the . same  question 
which  is  now  raised  in  this  case  might  have  arisen  at  any 
time  between  the  passing  of  the  5 W.  IV.,  ch.  1,  and  the  16 
Vic.,  ch.  19,  as  well  as  now. 

My  opinion  is  that  the  witness  was  rightly  rejected  for  the 
reasons  I have  given  ; though  I have  much  doubt,  because 
the  plaintiff  could  sue  both  together  or  not,  as  he  pleased, 
and  if  they  had  been  sued  separately,  each  could  have  called 
the  other,  but  then  the  witness  would  not  thus  have  dis- 
charged himself  by  his  own  testimony. 

McLean,  J. — Under  the  9th  section  of  5 W.  IV.,  ch.  1, 
the  defendants  contend  that  they  were  competent  witnesses 
for  each  other ; and  that  the  evidence  should  have  been  re- 
ceived though  each  would  be  giving  evidence  for  himself  and 
the  other  defendant  at  the  same  time.  I think,  however, 
that  the  acts  of  the  legislature  shew  that  it  is  not  now  con- 
templated that  any  person  so  situated  can  be  a competent 
witness. 

The  act  12  Vic.,  ch.  70,  sec.  1,  (1849,)  provides  for  the 
admission  of  all  parties  as  witnesses  in  any  suit,  action  or 
proceeding,  civil  or  criminal,  except  “ any  'party  to  any  suit, 
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action  or  proceeding,  individually  named  in  the  record,  or 
any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  he 
recovered  in  ejectment,  or  the  landlord  or  other  person  in 
whose  right  any  defendant  in  replevin  may  make  cognizance, 
or  any  person  in  whose  immediate  or  individual  behalf  any 
action  may^be  brought  or  defended,  either  wholly  or  in  part, 
* or  the  husband  or  wife  of  such  persons  respectively.” 

That  section  in  the  exception  it  contains  shews,  as  it  ap- 
pears to  me,  conclusively  that  at  the  time  it  was  passed  the 
legislature  did  not  desire  that  in  any  case  parties  should  be 
competent  to  give  evidence  for  themselves. 

In  1851,  by  14  & 15  Vic.,  ch.  66,  the  proviso  containing 
the  exceptions  referred  to  was  repealed,  and  all  persons  be- 
came competent  witnesses,  whether  for  themselves  or  others. 

In  1852,  during  the  very  next  session  of  parliament,  by  16, 
Vic.,  ch.  19,  after  a little  better  than  a year’s  experience  of 
the  provisions  of  the  act  removing  all  restrictions  as  to  the 
competency  of 'witnesses,  that  act  was  repealed,  and  it  is 
provided  that  no  person  offered  as  a witness  shall  thereafter 
be  excluded  by  reason  of  incapacity  from  crime  or  interest 
from  giving  evidence,  but  it  restores  the  proviso  repealed  in 
1851,  that  that  act  “ shall  not  render  competent  or  authorise 
or  permit  any  party  to  any  suit  or  proceeding  individually 
named  in  the  record,  or  any  plaintiff,  lessor  of  the 
plaintiff*  or  tenant  of  premises  sought  to  be  recovered 
in  ejectment,  or  the  landlord  or  other  person  in  whose 
right  any  defendant  in  replevin  may  make  cognizance,  or 
any  person  in  whose  immediate  or  individual  behalf  any 
action  may  be  brought  or  defended,  either  wholly  or  in  part, 
or  the  husband  or  wife  of  such  persons  respectively,  to  be 
called  as  a witness  on  behalf  of  such  party ; but  such  party 
may  in  any  civil  proceeding,  be  called  and  examined  as  a 
witness  in  any  suit  or  action  at  the  instance  of  the  opposite 
party.”  By  that  section  neither  of  the  defendants  would  be 
a competent  witness  for  the  other,  both  being  named  in  the 
record  ; but  it  is  contended  that  the  provisions  of  5 W.  IV., 
ch.  1,  admitting  the  maker  or  endorser  of  a promissory  note, 
when  sued  together,  to  be  called  as  a witness  for  the  other, 
has  not  been  repealed,  a id  that  the  defendants  were  entitled 
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to  the  benefit  of  such  provision.  It  is,  however,  I think,  very 
clear  that  the  legislature,  by  the  several  enactments  which 
have  been  passed,  have  come  to  the  conclusion,  and  have  dis- 
tinctly shewn,  that  they  do  not  consider  it  expedient  that  a 
witness  shall  at  his  own  will  and  pleasure  give  evidence  in 
his  own  case.  The  defendants  if  received  as  witnesses  would 
not  only  be  giving  evidence  each  for  the  other,  but  actually 
to  support  his  own  pleas  on  the  record,  while  nominally 
called  for  a different  purpose.  It  would  be  absurd  to  allow 
either  to  be  called  for  the  other,  when  every  word  which 
either  could  utter  would  be  directly  in  support  of  his  own 
pleas,  and  at  the  same  time  subject  to  the  strong  influence 
which  a party  to  a suit  is  supposed  to  feel,  an  influence 
which  the  legislature  have  shewn  their  desire  to  avoid  by 
excluding  such  party  as  incompetent  to  give  evidence. 

On  these  grounds  I think  the  witness  was  properly  re- 
jected, and  that  the  verdict  should  not  be  set  aside  on  that 
account. 

Burns,  J. — I do  not  see  that  there  is  any  force  in  Mr. 
Cameron’s  argument,  that  the  effect  of  the  Evidence  Act,  16 
Vic.,  ch.  19,  is  to  repeal  or  override  the  act  respecting  seve- 
ral suits  on  promissory  notes,  5 W.  IV.,  ch.  1.  In  the  first 
clause  of  the  Evidence  Act,  after  opening  the  door  for  the 
reception  of  witnesses  almost  if  not  quite  indiscriminately, 
there  is  contained  a proviso : that  this  act  shall  not  render 
competent,  or  authorise  or  permit  any  party  to  any  suit  or 
proceeding,  individually  named  in  the  record,  to  be  called  as  a 
witness  on  behalf  of  such  party,  but  such  party  may  be  called 
by  the  opposite  party.  This  act  was  only  providing  for  the 
cases  which  might  come  under  its  provisions  ; that  is  to  say, 
after  removing  all  restrictions,  yet  that  in  consequence  of 
so  doing  the  act  should  not  be  construed  so  as  to  render  a 
party  competent  to  give  evidence  in  his  own  favour.  I do 
not  see  that  such  a provision  has  the  effect  of  repealing  a pre- 
vious act  which  did,  in  certain  cases,  render  one  defendant 
a competent  witness  for  another  defendant.  When  one  de- 
fendant calls  upon  another  defendant  to  prove  the  defence 
of  the  first,  it  may  be  to  prove  something  which,  if  true,  would 
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equally  operate  to  the  advantage  of  the  witness,  or  it  may 
he  to  prove  something  with  which  the  witness  has  no  con- 
nexion ; but  the  statute  says  that  a party  individually  named 
in  the  record  shall  not  be  called  on  behalf  of  such  party.  I 
do  not  read  this  to  mean  parties,  plaintiff  or  plaintiffs,  and 
defendant  or  defendants,  numerically,  but  to  mean  that  no 
individual  shall  be  competent  to  be  a witness  in  his  own 
behalf,  leaving  the  law  to  stand  as  it  was  with  respect  to 
whether  defendants  might  or  might  not  be  called  as  wit- 
nesses for  each  other. 

I think  this  is  quite  plain  when  we  consider  that  under  the 
act  14  & 15  Vic.,  ch.  66,  a defendant  might  go  into  the  wit- 
ness box  and  prove  his  own  defence,  and  the  act  16  Vic., 
ch.  19,  repealed  that  act  in  express  words,  but  yet  was  silent 
with  respect  to  5 W.  IV.,  ch.  1.  It  would  be  against  all  the 
rules  of  construction  to  hold  that  the  legislature  had  repealed 
an  act  by  implication,  when  we  see  another  act  on  the  same 
subject  repealed  by  express  words.  Of  course,  if  the  last  act 
was  inconsistent  in  its  provisions  with  the  previous  act,  then 
we  should  give  effect  to  the  last  act ; but  I see  nothing  in 
the  Evidence  Act  inconsistent  with  the  5 W.  IV„  ch.  I. 
The  question  then  is,  what  is  the  proper  construction  of  the 
first  act. 

1 am  not  aware  the  present  question  has  ever  before  been 
presented  to  the  courts,  and  yet  it  is  singular  that  it  should 
not  have  been,  for  surely  there  must  have  arisen  cases  in  the 
course  of  nearly  five  and  twenty  years  since  the  act  passed, 
when  a defence  of  two  or  more  defendants  had  been  rested 
on  the  same  grounds.  In  this  case  the  two  defendants  have 
united  in  their  plea,  but  it  was  understood  and  agreed  at 
the  trial  that  the  plea  might  be  amended,  and  the  defendants 
be  allowed  to  plead  separately.  We  are  then  to  treat  this 
record  as  if  the  defendants  had  severed  in  their  defences,  and 
that  double  issues  were  presented  for  trial,  though  those 
issues  in  truth  presented  only  one  fact  to  be  determined. 

There  is  no  doubt  that  if  the  plaintiff  had  sued  the  defend- 
ants in  separate  actions'  each  might  have  been  called  for  the 
other  to  prove  the  very  defence  appearing  on  the  record. 
The  9 th  section  preserves  to  the  defendants  when  sued  jointly 
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the  right  to  the  testimony  of  co-defendants,  if  each  would 
have  been  entitled  to  the  testimony  of  the  other  if  separate 
actions  had  been  brought.  We  do  not  find  the  legislature 
conferring  a new  right  upon  the  parties,  but  find  that  they 
were  carefully  preserving  the  rights  which  they  had  before 
that  act  was  passed.  There  is  nothing  destroying  that  right 
so  far  as  enacted  by  the  legislature,  and  whether  the  defend- 
ants who  are  responsible  in  different  characters  may  destroy 
it  by  their  joining  in  one  and  the  same  defence  under  the 
same  plea  need  not  be  discussed  in  this  case.  The  legisla- 
ture did  not  take  away  the  right  of  the  plaintiff  to  sue  the 
parties  separately,  but  abolished  the  right  to  claim  costs  in 
each  separate  suit,  as  would  have  been  done  before,  and  to 
that  extent  the  act  of  parliament  is  a restrictive  provision  on 
the  rights  of  plaintiffs.  That  provision  cannot  be  used  as  an 
argument,  if  defendants  are  careful  to  defend  themselves, 
each  upon  his  own  ground,  to  establish  that  in  a suit  against 
several  defendants  liable  in  different  characters  they  should 
not  be  witnesses  for  each  other ; because  the  effect  of  that 
would  be  to  give  a new  right  to  plaintiffs  they  never  had  be- 
fore, and  at  the  same  time  would  render  the  preservation  of 
the  defendants’  rights  an  insensible  provision. 

The  only  argument  which  it  appears  to  me  can  possibly  be 
used  for  excluding  defendants  who  raise  issues  like  the  one 
upon  this  record,  is  that  a defendant  called  by  another  de- 
fendant to  prove  the  truth  of  his  defence  at  the  same  time 
gives  evidence  to  establish  his  own,  and  that  it  may  be  im- 
possible for  a jury,  if  they  believe  the  evidence  to  discharge 
one  defendant,  to  discard  from  their  minds  the  evidence 
when  dealing  with  the  other  defendant.  There  is  great  force 
in  that  position,  no  doubt,  but  we  must  suppose  the  legisla- 
ture foresaw  the  difficulty  imposed  upon  plaintiffs  in  depriv- 
ing them  of  costs  in  more  suits  than  one.  It  was  every  day 
practice  to  call  a witness  to  establish  a defence  for  a defend- 
ant, which  if  true  would  equally  discharge  the  witness  from 
liability  ; but  then  another  jury  must  be  impanelled,  and 
another  trial  had  in  respect  of  the  defence  of  the  witness. 
When  the  legislature  united  the  defendants  in  one  suit,  and 
permitted  them  to  be  witnesses  for  each  other  before  one 
27  VOL.  XIX.  U.  O.,  Q.  B. 
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and  the  same  jury,  we  must  give  them  credit  for  believing 
they  supposed  juries  would  discriminate  in  their  minds  as  to 
the  evidence,  and  receive  it  for  one  defendant  and  reject  it 
for  the  other ; that  is,  not  reject  it  altogether,  but  apply  the 
evidence  to  the  case  of  the  defendant  on  whose  behalf  it  was 
given,  and  not  act  on  it  with  respect  to  the  other  defendant. 
Judges  would  draw  that  distinction  in  the  administration  of 
justice,  but  I am  well  aware  that  it  is  next  to  impossible  to 
get  a jury  to  do  it.  The  only  way  to  meet  the  difficulty,  if 
that  would  meet  it,  would  be,  after  the  jury  are  sworn,  to 
give  the  case  to  the  jury  separately  and  distinctly  as  to  the 
different  defendants,  telling  them  to  determine  the  case  of 
one  defendant  before  the  case  is  submitted  to  them  with 
respect  to  the  other  defendant. 

Whatever  difficulties  are  presented  in  dealing  with  such 
cases  before  juries,  I cannot  allow  that  consideration  to  influ- 
ence my  mind  in  the  construction  of  an  act  which  seems  to 
me  to  be  perfectly  plain.  It  must  be  assumed  the  legislature 
was  aware  of  the  consequences  which  would  follow  upon  the 
alteration  of  the  law,  and  that  an  account  of  the  advantages 
and  disadvantages  to  all  parties,  both  plaintiffs  and  defend- 
ants, was  made,  and  that  the  balance  was  in  favour  of  their 
enactment.  Judges  can  only  tell  juries  how  and  in  what 
manner  they  should  apply  the  evidence  with  respect  to  any 
one  defendant,  and  that  such  evidence  is  in  fact  not  evi- 
dence for  another  defendant,  and  should  not  be  acted  on, 
but  if  juries  will  disregard  such  directions  all  that  can  be 
said  about  it  is,  that  the  blame  must  rest  with  the  legisla- 
ture in  placing  juries  in  that  position. 

I think  the  witness  should  not  have  been  rejected,  but 
should  have  been  received. 

Rule  discharged,  Burns,  J.,  dissenting. 
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Dayle  y.  Robertson. 

Lease — Construction — Estate  for  life  or  for  term  of  years — Merger — Sale  under 
execution — Forfeiture. 

Defendant  on  the  13th  of  October,  1852,  granted  the  land  in  question  to  one 
S.,  to  hold  “ to  the  said  S.,  and  the  heirs  of  his  body,  for  twenty-one  years, 
or  the  term  of  his  natural  life,  from  the  1st  of  April,  1853,  fully  to  be  com- 
plete and  ended,”  but  not  to  be  underlet  to  any  person  except  to  the  family 
of  the  said  S.  for  any  period  during  the  said  term.  A yearly  rent  was  re- 
served, which  S.  covenanted  to  pay,  and  it  was  provided  that  on  failure  to 
perform  the  covenants  the  lease  and  the  term  thereby  granted  should  cease 
and  be  utterly  null  and  void. 

The  lessee  entered,  and  on  the  1st  of  April,  1859,  a year’s  rent  being  in 
arrear,  defendant  distrained  and  sold  the  goods  of  S.,  who  remained  for 
some  time  on  the  premises  as  defendant’s  servant ; and  the  sheriff  after- 
wards under  exections  which  had  been  in  his  hands  since  November, 
1858,  sold  the  unexpired  term  of  S.  in  the  premises,  describing  it  as  a 
term  with  fifteen  years  yet  to  run,  at  a rent  of  $100  a year.  The  plaintiff 
became  the  purchaser,  and  brought  ejectment  against  defendant  on  the 
sheriff’s  deed. 

Held , that  by  the  lease  S.  took  a life  estate,  in  which  the  term  merged,  and 
he  therefore  had  no  interest  which  the  sheriff  could  sell  under  the  ji.  fa. 
against  the  goods. 

Per  Robinson , C.  J.,  the  sheriff’s  deed  would  at  all  events  have  been  inopera- 
tive, awing  to  the  misdescription  of  the  interest  which  S.  held  in  the  land, 
and  of  the  amount  of  rent. 

Per  McLean,  J.,  the  plaintiff’s  title  also  failed,  on  the  ground  that  the  lease 
being  void  by  non-payment  of  rent,  and  S.  having  given  up  possession  by 
arrangement  with  defendant,  his  interest  was  gone. 

Ejectment  for  the  south  150  acres  of  lot  3,  in  the  7th 
concession  of  the  township  of  Hope. 

The  plaintiff  claimed  under  a deed  from  the  sheriff,  dated 
12th  September,  1859,  professing  to  convey  the  unexpired 
term  of  15  years  in  a lease  granted  by  the  defendant  to  one 
Robert  A.  Stewart,  at  a rent  stated  in  the  conveyance  to  be 
£35  per  annum. 

It  was  agreed  at  the  trial  that  a verdict  should  be  en- 
tered for  the  plaintiff,  subject  to  the  opinion  of  the  court 
on  a ease  stated  as  follows  ; — 

The  lease  from  the  defendant  Robertson  to  Stewart,  un- 
der which  the  plaintiff  claimed  as  purchaser  at  sheriff’s  sale 
of  Stewart’s  unoccupied  term,  was  made  on  the  13th  of  Octo- 
ber, 1852.  By  it  the  defendant  granted  to  “Robert  A.  Stewart, 
and  the  heirs  of  his  body,  the  south  150  acres  of  lot  No.  3, 
in  the  7th  concession  of  the  township  of  Hope,  to  have  and 
to  hold  the  same,  with  all  the  privileges  thereof  to  the  said 
Robert  A..  Stewart,  and  the  heirs  of  his  body,  for  twenty-one 
years,  or  the  term  of  his  natural  life,  from  the  1st  of  April, 
1853,  fully  to  be  complete  and  ended,  but  not  to  be  underlet 
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to  any  person  or  body  whatsoever,  except  to  the  family  of 
the  said  Robert  A.  Stewart,  for  any  period  during  the  said 
term,” — subject  to  the  payment  of  the  yearly  rent  of  £35  for 
the  first  four  years  of  the  said  term,  and  also  the  sum  of  10s. 
per  acre  in  addition  for  every  acre  cleared  by  the  said  Robert 
A.  Stewart,  after  the  same  has  been  cleared  four  years,  pay- 
able on  or  before  the  1st  day  of  April  in  each  year.  The 
lease  contained  covenants  on  the  part  of  Stewart,  for  him- 
self, his  heirs,  executors  and  administrators,  with  the  de- 
fendant, his  heirs  and  assigns,  well  and  truly  to  pay  the  said 
rent  according  to  the  said  terms,  to  cultivate  the  said  farm 
in  a husband-like  manner,  not  to  underlet  the  same  except 
as  aforesaid,  to  maintain  and  keep  the  fences  in  good  re- 
pair, and  to  leave  the  same  in  such  good  repair  at  the  expira- 
tion or  other  end  of  the  said  term,  and  pay  all  taxes  and  as- 
sessments thereon  during  the  term.  And  it  was  agreed  be- 
tween the  parties  that  upon  failure  in  performing  each  and 
every  of  the  covenants  and  agreements  on  his  part  to  be  per- 
formed, the  lease  and  the  term  thereby  granted  should  cease 
and  be  utterly  null  and  void,  and  further,  that  performing  the 
said  covenants  and  agreements  the  said  Robert  A.  Stewart, 
and  the  heirs  of  his  body,  should  and  might  at  all  times  dur- 
ing the  said  term  have  and  enjoy  the  said  premises.  And 
the  defendant  Robertson  covenanted  with  Stewart  to  pay  the 
sum  of  £100  for  building  a dwelling  house  on  the  premises, 
if  the  said  dwelling  house  at  the  expiration  of  the  said  term 
should  be  worth  the  same  at  a valuation. 

After  the  making  of  this  instrument  the  lessee  entered  and 
cleared  twenty  acres  of  the  land,  which  had  been  cleared 
four  years  before  the  1st  of  April,  1858.  The  amount  of  rent, 
therefore,  due  on  the  1st  April,  1859,  was  £45,  being  £35, 
a year’s  rent  at  the  rate  payable  during  the  first  four  years, 
and  £10,  or  10s.  per  acre  for  the  land  cleared,  which  amount 
being  unpaid,  the  defendant,  on  the  15th  of  June,  1859,  gave 
notice  to  the  sheriff  of  that  amount  being  in  arrear. 

The  sheriff  had  received  on  the  27th  of  November,  1858, 
an  execution  in  favour  of  John  Might  against  Stewart ; an 
execution  in  the  case  of  Watt  v.  Stewart,  on  the  30th  of  April, 
1859  ; an  execution  of  Riordan  v.  Stewart,  on  the  21st  of 
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May,  1859,  and  an  execution  McDonald  v.  Stewart,  on  the 
8th  of  June,  1859. 

In  May,  1859,  the  sheriff’s  bailiff  seized  the  cattle,  farm- 
ing utensils,  &c.,  on  the  premises  on  the  execution  at  the 
suit  of  Watt,  and  took  security  from  Stewart  and  another 
for  the  production  of  the  property  when  required. 

On  the  1st  of  August,  1859,  warrants  were  issued  on  the 
other  executions,  but  on  the  6th  of  July  the  defendant  had 
issued  a warrant  as  landlord  to  distrain  the  goods  of  Stewart 
for  the  rent  in  arrear,  under  which  the  goods  had  been  sold ; 
but  the  defendant  having  himself  become  the  purchaser  the 
goods  were  allowed  by  him  to  remain  on  the  premises. 

On  the  1st  of  August  the  bailiff  removed  the  chattel  pro- 
perty seized  on  the  31st  of  May  to  Port  Hope,  and  sold  it. 
Stewart  left  the  premises  immediately,  and  did  not  return. 

The  sheriff  never  had  possession  of  the  lease  from  defendant 
to  Stewart,  but  on  the  1st  of  September,  1859,  he  advertised 
for  sale  the  unexpired  term  of  a lease  from  defendant  to 
Stewart  for  the  premises  in  question,  with  fifteen  years  of  the 
term  yet  to  run  subject  to  a rent  of  $100  a year ; and  he 
sold  under  that  advertisement,  and  conveyed  to  the  plaintiff. 

From  the  time  of  the  sale  of  Stewart’s  goods  under  de- 
fendant’s warrant  to  distrain,  about  the  13th  of  July, 
Stewart  continued  on  the  premises  up  to  the  1st  of  August, 
but  was  employed  by  the  defendant  as  his  servant,  and 
held  possession  only  in  that  character.  The  property  dis- 
trained sold  for  £21  18s.  4d.,  and  the  rent,  except  as  to  that 
sum,  remained  unpaid. 

The  defendant  objected  that  nothing  passed  to  the  plain- 
tiff by  the  sheriff’s  deed,  on  the  following  grounds: — 

] . That  the  interest  of  Stewart  was  a freehold,  and  could 
not  be  sold  under  a writ  against  goods  and  chattels. 

2.  That  the  term  had  been  forfeited  by  non-payment  of 
rent  on  the  1st  of  April,  1859,  and  defendant  was  entitled 
to  insist  on  such  forfeiture. 

3.  That  the  effect  of  the  seizure  and  sale  by  the  sheriff 
was  to  avoid  the  lease,  as  a breach  of  the  condition  and 
covenant  against  underletting,  and  against  allowing  the 
possession  to  leave  the  family  of  Stewart. 
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4.  That  the  sheriff’s  deed  was  inoperative,  by  reason  of 
misdescribing  the  interest  professed  to  be  conveyed  in  the 
duration  of  the  term,  which  was  for  the  life  of  Stewart,  and 
not  merely  for  fifteen  years,  and  as  to  the  amount  of  rent, 
which  was  £45  and  not  £25. 

5.  That  Stewart  had  not  any  interest  in  the  land  which 
he  could  convey,  except  to  some  of  his  own  family,  and 
therefore  none  which  was  bound  by  the  judgments,  or  which 
the  sheriff  could  sell  on  execution. 

Cameron , Q.  C.,  for  the  plaintiff,  cited  Consol.  Stat.  U.  C.> 
ch.  90.  Doe  Mitchinson  v.  Carter,  8 T.  R.  57;  Platt  on 
Leases,  I.  975;  3 Wills.  234;  Doe  Lockwood  v.  Clarke,  8 
East  185  ; Roe  v.  Galliers,  2 T.  R.  140. 

Bethune,  contra,  cited  Doe  Henniker  v.  Watt,  8 B.  & C. 
308 ; Walker’s  case,  3 Rep.  24 ; Grant  v.  Lynch,  14  U.  C. 
R.  148  ; Blades  v.  Arundale,  1 M.  & S.  713  ; Ackland  v. 
Paynter,  8 Price  95  ; Palmer  v.  Humphrey,  Cro.  Eliz.  584 ; 
Platt  on  Leases,  678 : Bishop  of  Winchester  v.  Wright,  2 
Ld.  Raym.  1056 ; Palmer’s  case,  4 Rep.  64  ; Brewer  dem. 
Onslow  v.  Eaton,  3 Dough  230;  Nuttall  v.  Staunton,  4 B- 
& C.  51 ; Dan.  v.  Spurrier,  3 B.  & P.  402. 

Robinson,  C.  J. — The  first  point  made  in  the  case  on  the 
part  of  the  defendant,  as  an  objection  to  the  plaintiff* ’s  title* 
was  that  the  interest  of  Stewart  was  a freehold,  and  could 
not  be  sold  under  a writ  of  fieri  facias  against  his  goods  and 
chattels.  It  is  upon  this  objection  and  the  fourth,  I think, 
that  the  case  turn^,  for  there  is  nothing  in  the  second,  third, 
or  fifth  objections  taken  by  the  defendants,  that  would  create 
any  difficulty  in  the  way  of  the  plaintiff’s  recovery. 

As  to  the  first  objection : the  lease  made  by  Robertson 
to  Stewart,  to  hold  to  him  and  the  “ heirs  of  his  body”  for 
the  term  of  twenty-one  years,  shewed  plainly  the  intention 
to  be  that  the  term  of  twenty-one  years  should  continue  with- 
out being  subject  to  cease  upon  the  contingency  of  the  lessee 
dying  within  the  term.  The  words  “ heirs  of  his  body” 
shew  this  clearly,  although  they  are  insignificant  so  far  as 
regards  any  legal  effect  they  would  have  upon  the  term  after 
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the  lessee’s  death  ; for  a chattel  interest  of  this  or  any  other 
description  cannot  be  entailed,  and  will  not  go  to  the  heirs, 
either  general  or  special,  of  the  lessee,  under  any  form  of 
words  that  may  be  used  in  the  demise.  His  executors  or 
administrators  will  take  it  upon  his  death,  although  no  men- 
tion of  them  is  made  in  the  deed,  and  they  will  equally  take 
the  interest  although  the  demise  may  have  been  made  ex- 
pressly to  the  lessee  and  his  heirs.  The  words  of  inherit- 
ance, therefore,  used  in  this  lease  are  of  no  effect,  further 
than  to  shew  that  the  lessor  intended  the  term  of  twenty- 
one  years  to  run  out  although  the  lessee  might  not  live  to 
enjoy  it  to  the  end,  for  otherwise  there  could  be  no  possible 
occasion  to  insert  any  words  of  the  kind ; they  could  not 
have  been  used  with  any  reference  to  the  life  estate  after- 
wards given  to  the  lessee,  because  that  estate  must  necessa- 
rily cease  on  his  death  whenever  it  occurred. 

The  intention  undoubtedly,  I think,  was  to  grant  a term 
of  twenty-one  years  certain,  and  that  if  the  lessee  should 
survive  the  expiration  of  that  time, he  should  continuefurther 
to  enjoy  till  his  death,  so  that  the  interest  might  continue 
longer  than  the  twenty-one  years  if  the  lessee  lived  longer, 
but  should  not  cease  till  the  end  of  that  term,  whether  the 
lessee  might  or  might  not  be  then  living. 

I had  expected  to  find  that  such  an  intention  might  be 
carried  out,  without  being  defeated  by  the  term  for  years 
being  held  to  be  merged  in  the  freehold  estate  for  the  les- 
see’s life.  But  it  seems  to  be  otherwise  held,  notwithstand- 
ing as  a general  rule  we  find  it  laid  down  in  many  cases  that 
merger  depends  upon  intention. 

In  Co.  Lit.  54  b,  it  is  said,  “If  a man  lettetb  lands  to  an- 
other for  life,  the  remainder  to  him  for  twenty-one  years,  he 
hath  both  estates  in  him  so  distinctly  as  he  may  grant  away 
either  of  them;  for  a greater  estate  may  uphold  a lesser,  but 
not  e converso  ; and  therefore  if  a man  make  a lease  to  one 
for  twenty -one  years,  the  remainder  to  him  for  the  term  of 
his  life,  the  lease  for  years  is  drowned ..” 

The  late  Mr.  Preston,  the  weight  of  whose  authority  on 
questions  relating  to  the  law  of  real  property  will  be 
readily  admitted,  has  treated  the  law  of  merger  more  fully 
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than  it  can  be  found  discussed  by  any  other  writer.  In  the 
third  volume  of  his  work  on  conveyancing,  he  has  a chapter 
(5th)  devoted  to  the  enquiry  whether  merger  depends  upon 
the  intention,  and  his  conclusion  is  that,  in  a case  like  that 
before  us,  the  law  of  merger  will  prevail  against  what  he  con- 
siders must  be  the  evident  intention  of  the  parties  in  every 
such  case.  “ It  had  been  determined,”  he  says,  (Vol.  III., 
p.  44,  1st  ed.)  “ that  when  a lease  for  years  and  a remainder 
for  life  were  limited  to  the  same  person  by  the  same  deed, 
the  estate  for  years  should  merge  in  the  estate  for  life.  Now 
this  conclusion  is  in  direct  opposition  to  the  clear  and  ex- 
press intention,  for  unless  the  parties  meant  that  the  limita- 
tion for  years  and  the  limitation  for  life  should  give  distinct 
and  subsisting  interests,  and  that  the  estate  for  years  should 
continue  notwithstanding  the  determination  of  the  estate  for 
life,  to  what  purpose  did  they  introduce  the  limitation  for 
years  into  the  instrument  ? An  intention  to  give  an  estate 
for  life,  and  no  longer,  would  have  been  completely  answered 
at  that  time,  as  it  would  at  this  day,  by  a grant  for  that  pe- 
riod. The  limitation  for  years  clearly  and  distinctly  proves 
an  ulterior  intention.  This  mode  of  limitation  was  unques- 
tionably framed  to  give  to  the  party  not  only  an  estate  for 
life,  but  for  the  years,  thus  providing  against  his  death  within 
the  period  of  years.  It  amounted  to  a stipulation  that  there 
should  be  a subsisting  interest  for  the  residue  of  the  time  of 
those  years,  notwithstanding  the  death  of  the  life  within  the 
period  of  the  years  ; and  its  object  was  to  secure  to  the  les- 
see an  interest,  positively  and  with  certain t}T,  for  the  life, 
and  also  for  the  years,  if  they  should  not  expire  during  the 
period  of  the  life.  The  limitations  are  good  in  point  of  law. 
The  mode  of  limitation,  however,  was  informal,  and  judging 
from  the  determination  in  that  case  was  improper.  That 
the  intention  does  not  decide  the  application  of  the  law  of 
merger,  and  that  the  rule  of  law  takes  place,  in  some  in- 
stances, at  least,  without  regard  to  the  intention,  is  abun- 
dantly proved  by  the  determination  applicable  to  the  cir- 
cumstances which  have  been  stated.” 

Following  up  the  subject,  Mr.  Preston  adds  at  page  47, 
“That  the  limitation  for  the  term  of  years  and  for  life  might 
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have  been  penned  in  another  form,  capable  of  operation,  in  a 
mode  which  would  have  excluded  all  grounds  for  the  applica- 
tion of  the  law  of  merger,  and  at  the  same  time  have  expres- 
sed the  precise  and  particular  intention  of  the  parties.  To 
have  granted  an  estate  for  life,  with  a remainder  for  years, 
to  be  computed  for  a given  period,  for  example  from  the 
day  next  before  the  death  of  the  indenture,  would  have  ac- 
complished every  part  of  the  intention.  A limitation  in  this 
mode,  at  the  same  time  that  it  would  have  given  full  effect 
to  the  intention,  would  have  preserved  the  chattel  interest 
from  the  influence  of  merger.  The  lessee  would  certainly 
have  been  entitled  to  hold  the  land  for  his  life ; and  the 
term  of  years  would  have  been  a continuing  estate  in  the 
event  of  his  death  within  the  period  of  a limited  number  of 
years.  Except  by  vesting  one  of  the  estates  in  a trustee,  no 
other  mode  of  limitation  would  have  been  consistent  with 
the  intention,  and  have  preserved  the  term  of  years.  But 
this  form  would  have  been  free  from  objection.  The  term 
for  years  could  not  by  any  possible  event  have  merged  in 
the  estate  for  life,  because  the  estate  for  life  was  prior  to 
the  term  for  years,  and  a remainder  cannot  merge  in  the 
prior  particular  estate.” 

These  observations  of  Mr.  Preston,  I think,  are  directly 
applicable  to  the  case  before  us  ; and  they  shew  that,  in  his 
opinion,  the  term  for  years,  when  it  becomes  an  estate  in  the 
same  person  to  whom  the  life  interest  was  granted  by  the 
same  deed,  must  be  held  to  have  merged  in  the  higher 
estate. 

I do  not  think  that  there  is  room  here  for  the  application 
of  the  doctrine  relied  upon  in  the  argument,  that  as  a free- 
hold estate  cannot  be  made  to  commence  in  fwturo  the  de- 
mise of  a term  for  life  was  in  this  case  void,  for  this  is  the 
common  case  of  a remainder,  which  in  the  nature  of  things 
must  await  the  termination  of  the  first  estate  before  it  can 
become  an  estate  in  possession  ; nor  do  I think  any  difficulty 
is  created  by  the  circumstance  that  the  term  for  years  in  this 
case  was  not  to  commence  for  some  months  after  the  making 
of  the  lease.  As  soon  as  it  did  commence,  and  the  lessee 
had  entered,  he  was  tenant  for  a term  of  years,  with  remain- 
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der  for  life,  and  the  lesser  interest,  as  it  appears  we  must 
hold,  merged  in  the  greater  at  the  moment  when  the  same 
person  held  both. 

Then  Stewart  having  a term  for  life,  and  that  only,  he 
held  such  an  interest  as  could  not  be  sold  under  a fi.  fa. 
against  his  goods ; and  on  his  first  objection  to  the  plaintiff’s 
title  I think  the  defendant  is  entitled  to  prevail,  so  that  our 
judgment  must  be  for  the  defendant. 

And  in  my  opinion  the  defendant  was  also  entitled  to  pre- 
vail on  the  fourth  objection,  on  the  authorities  cited  by  his 
counsel,  or  rather  would  have  been  entitled  to  prevail  on  that 
objection  if  we  could  have  held  that  Stewart  had  a term  for 
years  which  could  have  been  sold  under  the  fi  fa.,  for  the 
sheriff  did  not  sell  such  a term  as  Stewart  in  that  case  would 
have  held,  but  something  substantially  different  from  it  in 
the  amount  of  rent  reserved. 

As  to  the  first  point,  I have  not  looked  upon  the 
lease  as  granting  a term  for  twenty-one  years  or  for 
life,  as  the  lessee  might  choose,  for  annexing  words  of 
inheritance  to  the  grant  of  the  term  shews  plainly,  I 
think,  that  the  lessor  meant  by  the  whole  taken  together, 
and  the  lessee  clearly  did  not  mean,  if  he  knew  'the  law, 
that  a lease  for  life  should  pass  at  once  by  the  deed  ; for 
then  we  must  see  that  that  would  have  been  the  grant  of  a 
freehold,  to  commence  in  futuro,  which  could  not  be. 

McLean,  J. — By  the  deed  the  sheriff,  as  far  as  he  lawfully 
can  or  may  by  virtue  of  his  office  of  sheriff,  doth  grant,  bar- 
gain, sell,  assign,  and  set  over  unto  the  plaintiff',  his  execu- 
tors, administrators  and  assigns,  all  and  singular  the  unex- 
pired term  of  the  lease  from  the  defendant  to  Robert  A. 
Stewart,  with  fifteen  years  yet  to  run,  of  part  of  lot  No.  3, 
in  the  7th  concession  of  Hope,  subject  to  a rent  of  one  hun- 
dred dollars  per  annum,  to  have  and  to  hold  to  the  plaintiff 
and  his  executors,  administrators  and  assigns,  to  his  and 
their  own  use  for  ever. 

The  sheriff  does  not  seem  to  have  been  aware  at  the  time 
of  the  sale  of  what  he  was  selling,  for  he  seems  to  have  been 
ignorant  of  the  term  and  of  the  amount  of  rent  to  be  paid. 
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He  only  professes  to  sell  as  a chattel  an  unexpired  term  of 
fifteen  years  to  run  upon  the  lease,  and  for  a rent  very  con- 
siderably below  the  true  amount.  The  lease,  however,  is  to 
Robert  A.  Stewart,  and  the  heirs  of  his  body,  for  twenty  - 
one  years,  or  the  term  of  his  natural  life.  Now  these 
words,  “ or  the  term  of  his  natural  life,”  must  have  some 
signification,  and  if  any  is  to  be  attached  to  them,  they  must 
mean  that  if  Stewart  lived  longer  than  twenty-one  years,  he 
was  to  enjoy  the  premises  on  the  terms  stated  as  much  lon- 
ger as  he  did  live.  The  lease  is  to  him  and  the  heirs  of  his 
body  lor  twenty- one  years  certain,  so  that  should  he  not 
survive  for  the  whole  period  of  twenty-one  years,  the  heirs 
of  his  bod}7  shall  be  entitled  to  hold  for  any  portion  of  that 
term  unexpired  at  the  time  of  his  death.  It  would  have 
conveyed  a life  estate  to  Stewart  if  nothing  had  been  said 
as  to  the  holding  for  twenty-one  years,  and  that  cannot 
limit  the  estate  conveyed  to  him,  but  has  the  effect  of  assur- 
ing the  lease  to  the  heirs  of  his  body  for  twenty-one  years,  in 
the  event  of  his  death,  on  the  same  terms  as  he  might  hold 
it  himself  during  his  natural  life. 

The  estate  of  Stewart,  then,  being  a life  estate,  could  not 
be  sold  on  execution  against  goods  and  chattels. 

But  there  is  another  ground  on  which,  as  it  appears  to 
me,  the  plaintiff'  must  fail.  By  the  terms  of  the  lease  the 
defendant  was  at  liberty  to  re-enter  the  premises  on  failure 
by  Stewart  to  perform  the  covenants  and  agreements  on 
his  part,  or,  rather,  the  lease  according  to  the  terms  of  it 
became  utterly  null  and  void  to  all  intents  and  'purposes 
by  reason  of  such  failure. 

The  rent  became  due  on  the  1st  of  April,  1859,  and  was 
not  paid  when  the  warrant  to  distrain  for  the  amount  was 
issued  on  the  6th  of  July,  1859.  That  failure  to  pay  rent 
rendered  the  lease,  according  to  the  agreement  utterly  null 
and  void,  and  the  term  thereby  granted  ceased.  The  issu- 
ing of  the  warrant  to  distrain  for  rent  due  up  to  the  1st  of 
April  could  not  resuscitate  the  lease,  or  operate  as  a waiver 
of  defendant’s  right  to  treat  the  lease  as  at  an  end,  as  might 
be  the  case  if  rent  were  accepted  which  accrued  subsequently. 
The  defendant  and  Stewart  were  entitled,  as  it  appears  to 
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me,  to  make  any  arrangement  with  respect  to  the  surrender 
of  the  premises  in  consequence  of  the  lease  having  become 
void  by  reason  of  the  non-payment  of  rent.  An  execution 
in  the  sheriff’s  hands  against  goods  would  bind  the  property 
if  it  were  merely  a chattel  interest  for  a term  of  years 
belonging  to  Stewart,  but  the  moment  a forfeiture  took 
place,  and  Stewart’s  interest  was  gone,  an  execution  even 
against  lands  must  cease  to  bind  the  premises.  From  the 
13th  of  July  Stewart  was  acting  as  a servant  of  defendant 
on  the  premises,  and  from  that  time  did  not  claim  or  exer- 
cise an}7  right  under  his  lease,  which  in  fact  had  been  for- 
feited and  had  become  void  before  any  seizure  of  his  effects 
under  execution  had  taken  place. 

It  is  competent  for  a lessor  to  attach  any  stipulations 
which  he  may  think  proper  to  a lease  of  his  land,  and  if  it 
be  agreed  between  the  lessor  and  lessee  that  a lease  shall 
become  absolutely  null  and  void  by  reason  of  non-payment 
of  rent,  and  such  rent  notwithstanding  remains  unpaid,  and 
the  lessor  and  lessee  then  agree  that  the  lease  shall  be  given 
up  and  the  premises  surrendered,  I cannot  see  that  any  exe- 
cution against  the  lessee  can  deprive  them  of  the  right  of 
making  an  arrangement  which  they  contemplated  when  the 
lease  was  entered  into,  and  which  the  lessor  would  have  it 
in  his  power  to  enforce  even  against  the  will  of  the  lessee. 

On  these  grounds  I think  the  plaintiff  is  not  entitled  to 
succeed  in  this  action,  and  that  the  postea  must  be  given  to 
the  defendant. 

Burns,  J. — It  appears  to  me  the  proper  answer  to  be 
given  to  the  first  question  put  in  this  case,  decides  it  in  the 
defendant’s  favour. 

The  words  “ to  the  said  Robert  A.  Stewart  and  the  heirs 
of  his  body  for  twenty-one  years,”  do  not  operate  as  a limita- 
tion,for  the  words  heirs  of  his  body  would  give  them  no  estate 
whatever  in  the  remainder  of  the  twenty-one  years,  in  case 
Stewart  should  die  within  that  period.  If  that  event  were  to 
happen,  supposing  there  were  a term  of  twenty-one  years 
created,  the  remainder  would  go  to  the  personal  representa- 
tives of  Stewart,  and  not  to  the  heirs  of  his  body,  for  it  is  a 


DAL  YE  V.  ROBERTSON. 


421 


principle  of  law  that  a term  for  years  cannot  be  limited  to  a 
man’s  heirs.  The  introduction  of  these  words  can  then  have 
no  legal  bearing  upon  the  construction  of  this  instrument. 

Then  reading  the  words  “to  the  said  Robert  A.  Stewart, 
for  twenty-one  years,  or  the  term  of  his  natural  life,  from 
the  1st  of  April,  1853,  fully  to  be  complete  and  ended,”  with 
the  fact  that  the  deed  was  executed  in  1852,  what  estate  did 
Stewart  take — a term  for  twenty-one  years,  or  an  estate  for 
life  ? If  the  words  limiting  a commencement  of  the  estate 
were  omitted,  I apprehend  there  could  be  no  question  upon 
the  subject,  that  Stewart  would  take  an  estate  for  his  life,  as 
being  a freehold  and  the  larger  estate.  Where  houses  were 
leased  to  one  for  twenty-one  years,  and  afterwards  were 
devised  by  the  lessor  to  the  lessee  for  life,  the  question  was, 
whether  the  lessee  had  taken  under  the  devise,  for  if  so,  the 
estate  for  years  merged  in  the  greater  estate  for  life,  (Col- 
bourn  and  Mixtone’s  case,  1 Leon.  129.)  Now  here  no  ques- 
tion of  that  kind  can  be  raised,  for  the  term  is  attempted  to 
be  created  in  the  same  instrument  which  gives  the  life  estate, 
and  therefore,  the  tenant  having  entered  and  being  possessed, 
the  inevitable  inference  is  that  he  takes  whatever  estate  is 
given  by  the  deed,  and  as  there  can  be  no  estate  for  years 
carved  out  of  the  estate  for  life  to  one  and  the  same  person, 
existing  at  one  and  the  same  time  by  the  same  instrument, 
it  follows  that  his  estate  must  be  for  life.  Very  likely  the 
parties  intended,  by  the  introduction  of  the  words  heirs  of 
his  body , that  Stewart  should,  together  with  his  heirs,  have 
an  estate  for  twenty-one  years  at  all  events,  but  we  cannot 
consistently  with  legal  principles  governing  estates  hold  it  so 
in  this  case.  By  holding  that  Stewart  took  a life  estate,  it 
might  happen  that  there  would  be  less  benefit  arising  from 
that  than  from  a term  for  twenty-one  years,  in  case  of  his 
death  within  that  period ; but  then,  on  the  other  hand,  he 
might  live  very  much  longer  than  the  twenty-one  years,  and 
thus  might  have  a greater  benefit.  The  principle,  however, 
that  an  estate  for  years  merges  in  an  estate  of  freehold,  when 
united  by  the  act  of  the  parties,  and  not  cast  by  operation 
of  law,  must  govern  this  case. 

The  remaining  question  is  whether  limiting  the  estate  to 
commence  infuturo  has  the  effect  of  cutting  down  the  estate 
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for  life,  which  the  tenant  would  take  if  that  were  omitted  to 
the  twenty-one  years  mentioned  in  the  deed.  It  is  to  be 
observed  that  this  case  is  not  like  that  of  Dan  v.  Spurrier 
(3  B.  & P.  399,)  for  there  it  was  all  one  estate — that  is,  for 
years — and  the  question  was  whether  the  tenant  should  take 
for  seven,  fourteen,  or  twenty-one  years ; but  the  question 
is,  which  of  two  estates  shall  exist,  that  for  years  or'  for 
life,  they  being  incompatible  with  each  other  at  the  same 
time.  No  doubt  the  old  law  was  that  no  estate  of  freehold 
could  be  conveyed  to  commence  in  futnro.  The  reason  for 
that  was  the  distinction  between  corporeal  and  incorporeal 
hereditaments:  corporeal  hereditaments  required  to  be  trans- 
ferred by  livery'  of  seisin,  and  until  livery  no  estate  passed. 
The  courts  held,  however,  that  although  a feoffment  were  made 
months  before  the  time  of  livery  being  made,  yet  that  when 
livery  was  made  the  estate  would  pass  from  that  time,  and  in 
the  mean  time  the  feoffer  held  the  estate  until  that  act  was 
done,  and  held  that  there  was  no  abeyance  of  the  freehold  in 
the  interval.  Freeman  dem.  Vernon  v.  West,  (2  Wils.  165  ;) 
"Roe  dem.  Heale  v.  Rashleigh  (3  B.  & Al.  156.)  A term  for 
years  might  be  created  to  commencem  futuro,  for  that  was  an 
incorporeal  hereditament,  and  required  no  livery  to  support  it, 
and  therefore  lay  in  grant,  as  it  was  said.  It  was  always  held 
that  a grant  accompanied  by  an  attornment  by  the  tenant 
was  as  effectual  as  a feoffment  with  livery.  The  4 Anne,  ch. 
16,  sec.  9,  did  away  with  the  necessity  of  attornment,  and 
now  by  our  statute  14  & 15  Vic.,  ch.  7,  passed  before  the 
deed  in  this  case  was  made,  the  distinction  in  case  of  cor- 
poreal hereditaments  lying  in  grant  and  in  livery  is  abolished. 
The  effect  of  this  I take  to  be  that  of  placing  corporeal 
hereditaments  upon  the  same  footing  with  incorporeal  here- 
ditaments. A feoffment  might  before  the  act  be  made 
without  deed,  but  a grant  could  not  be  without  deed. 
Now  they  are  put  upon  the  same  footing,  as  regards  the 
conveyance  of  the  immediate  freehold  : in  both  cases  it  is 
required  to  be  done  by  deed. 

The  only  difficulty,  it  seems  to  me,  is  the  expression  in  the 
act,  the  immediate  freehold.  If  the  word  immediate  had  not 
been  used,  I conceive  there  could  not  have  been  any  doubt 
upon  the  subject.  I do  not  imagine  the  legislature  con  tern- 
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plated  by  the  statute  that  the  freehold  should  be  in  abeyance 
any  more  than  it  ever  was  by  law  before  the  act:  on  the  con- 
trary I think  it  was  intended  to  leave  the  law  upon  that  point 
unaltered.  Then  we  see  the  law  was,  before  the  act  passed, 
that  a person  might  convey  corporeal  hereditaments,  and  yet 
be  held  to  have  the  freehold  in  him  until  liver}?  of  seisin  were 
given,  and  we  see  that  a grant  of  incorporeal  hereditaments 
might  be  made  by  deed  to  take  effect  in  futuro.  I see  no- 
thing inconsistent  with  the  statute  in  holding  in  this  case 
that  the  grantor  was  seised  of  the  freehold  until  the  day 
arrived  for  the  grantee  to  enter,  and  when  the  grantee  did 
enter  then  he  would  be  in  for  an  estate  for  life  under  the 
deed.  ‘ The  freehold  was  not  in  abeyance  at  all,  for  the 
tenant  for  life  had  no  right  to  enter  before  his  estate  would 
commence,  and  when  it  did  commence  by  entry  then  the 
freehold  was  immediately  transferred  to  the  tenant  for  life 
with  the  reversion  to  the  lessor  or  his  heirs.  If  the  grantee 
had  died  before  the  day  arrived  for  him  to  enter,  then  no 
estate  arose  at  all,  and  if  he  had  died  the  very  day  after  he 
entered  all  that  can  be  said  is  that  the  particular  estate  had 
ceased,  and  the  grantor  or  his  heirs  would  be  in  again  as  of 
the  former  estate. 

It  seems  to  me  the  execution  debtor  was  possessed  as  of  an 
estate  for  life,  which  could  not  be  sold  upon  an  execution 
against  goods  and  chattels,  and  therefore  judgment  should 
be  entered  for  the  defendant. 

Judgment  for  defendant. 
The  Bank  of  Upper  Canada  y.  Tarrant. 

Verbal  lease — Action  for  rent — No  occupation  by  tenant. 

The  plaintiffs’  agent  offered  to  lease  a house  to  defendant  at  ^ioo  a year, 
payable  quarterly,  and  defendant  assented  to  the  terms,  but  never  occupied. 
Held , affirming  the  judgment  of  the  county  court,  that  he  was  not  liable  for 
the  rent. 

After  the  argument  an  affidavit  was  put  in,  made  by  one  of  the  witnesses  ex- 
amined at  the  trial,  stating  that  after  the  defendant  had  been  told  what  the 
rent  would  be  he  got  the  key  by  the  agent’s  directions  and  went  to  examine 
the  house,  and  leaving  the  key  in  the  door  returned  and  said  he  would  take 
it.  This  evidence  was  not  reported  in  the  appeal  books,  and  the  witness 
did  not  swear  that  it  was  given  at  the  trial. 

The  court  refused  to  act  upon  the  affidavit ; but,  semble , that  the  facts  stated 
in  it  could  not  have  altered  the  decision 

Appeal  from  the  county  court  of  Hastings. 


424  queen's  bench,  easter  term,  23  vie.,  i860. 

Declaration  that  defendant  rented  from  the  plaintiffs 
certain  premises  for  one  year,  and  agreed  to  pay  them  the 
yearly  rent  of  £100,  payable  quarterly,  but  did  not  pay  the 
first  quarter’s  rent ; with  a count  for  use  and  occupation. 

Pleas. — -1.  That  the  defendant  did  not  promise  as  alleged. 
2.  To  the  first  count,  that  he  did  not  rent  the  said  premises 
as  alleged. 

The  following  is  the  evidence  given  in  the  court  below, 
as  reported  by  the  learned  judge  : 

J.  W.  Turner , sworn. — I know  defendant ; I saw  him 
renting  some  premises  from  the  agent,  Holden,  at  £100  per 
annum,  rent  to  commence  from  the  12th  of  July  last : agree- 
ment made  in  June  or  the  first  of  July ; tenant  to  pay  all 
taxes ; payable  quarterl}\  Defendant  talked  about  start- 
ing a boot  and  shoe  shop  or  grocery  ; they  are  vacant ; the 
bargain  was  made  opposite  Martin’s  store. 

Cross-examined. — They  spoke  about  a lease  to  be  drawn 
up  at  a future  time  ; defendant  has  not  occupied  at  all. 

Erastus  Holden. — I am  agent  for  plaintiffs  here  ; I rented 
those  premises  to  defendant  at  said  time,  between  the  20th 
and  30th  of  June,  rent  £100  per  year  and  taxes,  payable 
quarterly,  from  the  12th  of  July  last:  he  has  not  paid: 

I had  applications  after ; I told  them  I could  not  let  them, 
as  they  were  rented  to  defendant,  and  I notified  defendant, 
who  has  left  town. 

John  P.  Morden,  sworn. — I gave  defendant  notice  that 
the  Bank  held  him  responsible. 

The  defendants’  counsel  objected  : — 1.  That  the  agree- 
ment was  void,  under  the  statute  of  frauds,  not  being  in 
writing.  2.  That  defendant  was  not  liable  for  rent  until 
he  made  entry. 

Leave  was  reserved  to  move  to  enter  a verdict  for  defen- 
dant on  these  grounds,  and  a verdict  was  rendered  for  the 
plaintiff. 

A rule  nisi  having  been  afterwards  obtained  in  pursuance 
of  the  leave  reserved  was  made  absolute,  and  the  plaintiffs 
appealed. 

O' Hare  for  the  appellants,  cited  Mechelen  v.  Wallace,  7 
A.  & E.  49 ; Edge  v.  Strafford,  1 Or.  & J.  391 ; Platt  on 
Leases,  II.  5 ; Add.  on  Con.  371-2 ; Browne  on  the  Statute 
of  Frauds  34,  37,  229. 
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W allbridge,  Q.  C.,  contra,  cited  Smith  on  Contracts  13  ; 
Doe  Bromfield  v.  Smith,  6 East  530 ; Rawson  v.  Eicke,  7 
A.  & E.  451 ; Vaughan  v.  Hancock,  3 C.  B.  766. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  this  case  has  been  rightly  disposed  of  in  the 
court  below. 

The  case  of  Edge  v.  Strafford,  (1  Cr.  & J.  391,)  on  which 
the  learned  j u dge  fou  nded  his  j u dgment,  is  very  much  in  point. 
The  agents  of  the  plaintiffs  had  according  to  the  evidence  told 
the  defendant  on  what  terms  he  could  have  the  house  in  ques- 
tion, namely,  at  the  rent  of  £100  for  a year.  The  defend- 
ant assented  to  the  terms,  and  talked  of  having  a lease 
drawn  up,  but  none  was  drawn,  which  is  not  material,  as  a 
verbal  lease  for  a year  would  be  equally  valid ; but  the  objec- 
tion to  the  plaintiff’s  recovery  is  that  the  defendant, according 
to  the  evidence,  never  occupied  at  all.  There  was  therefore 
no  enjoyment,  only  an  interesse  termini , and  nothing  to  sup- 
port an  action,  either  for  rent  as  upon  a demise,  or  for  use 
and  occupation ; and  no  action  could  be  supported  upon  an 
agreement  to  become  tenant,  for  that  would  require,  under 
the  Statute  of  Frauds,  that  a written  agreement  should  be 
produced,  and  there  was  none. 

If  it  had  been  shewn  that  the  defendant  had  entered  under 
the  verbal  lease,  that  would  have  been  sufficient,  and  it  would 
have  been  of  no  consequence  that  he  afterwards  removed, 
and  left  the  premises  vacant. 

The  plaintiff’s  attorney  has  since  the  term  sent  up  an  affi- 
davit, made  by  a witness  who  was  examined  at  the  trial,  stat- 
ing a fact  which  does  not  appear  in  the  judge’s  notes  of  the 
evidence,  and  what  the  witness  does  not  swear  that  he  stated 
upon  the  trial.  We  cannot  act  upon  such  an  affidavit.  It 
would  open  a door  to  a very  inconvenient  practice.  The  attor- 
ney should  take  care  that  the  evidence  is  fully  reported,  and 
for  all  that  this  affidavit  states  that  it  may  have  been  done 
in  this  case. 

But  after  all,  the  fact  which  is  now  irregularly  stated  in 
an  affidavit  could  hardly  have  made  any  difference  in  the 
case.  It  is  merely  this  : that  after  the  plaintiff’s  agent  had 
told  the  defendant  what  the  rent  would  be,  the  defendant  got 
28  VOL.  xix.  u.  a,  Q.  B. 
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the  key  by  the  agent’s  directions,  and  went  and  looked  at  the 
house  and  leaving  the  key  in  the  door  returned  to  the  agent 
and  told  him  he  would  take  it.  That  could  hardly  be  held 
to  be  an  entry  under  the  lease. 

We  think  the  verdict  was  properly  rendered  for  the 
defendant. 

Appeal  dismissed  with  costs. 


Brown  et  al  v.  Paxton  et  al. 

Bond  to  the  limits  under  l6  Vic. , ch.  175 — Effect  of — Action  by  assignee  of 
sheriff— Measure  of  damages. 

In  an  action  by  the  assignees  of  the  sheriff  against  the  sureties  of  one  S.,  on 
a bond  to  the  limits  given  under  16  Vic.,  ch.  175. 

Held , 1.  That  the  bond  continued  in  force  after  the  expiration  of  the  thirty 
days,  and  might  be  assigned  and  sued  upon  for  a breach  committed  by 
departure  after  that  period. 

2.  Burns , J'.,  dissenting  that  the  plaintiffs  were  not  entitled  as  of  course 
to  the  full  amount  of  their  debt  and  costs,  but  only  to  the  loss  actually 
sustained  by  the  breach  ; and  that  in  this  case,  as  it  was  proved  that  the 
debtor  was  insolvent  from  the  time  of  his  arrest  till  his  death,  the  verdict 
should  be  reduced  to  nominal  damages. 

Calcutt  v.  Ruttan,  13  U.  C.  R.  220,  commented  upon. 

Action  upon  a bond  to  the  limits. 

On  the  13th  of  April,  1855,  these  plaintiffs  recovered 
a judgment  in  this  court  against  Thomas  Salmoni,  upon 
which  a ca.  sa.  issued,  and  Salmoni  was  arrested  on  the 
10th  of  June,  1856;  and  on  the  16th  of  June  gave  bail 
for  the  limits,  by  a bond  with  the  usual  conditions,  the 
defendants  being  the  securities.  The  plaintiffs  charged  that 
Salmoni  departed  from  the  limits  on  the  5th  of  June,  1858, 
and  that  on  the  13th  of  September  following  the  sheriff 
assigned  the  bond  for  the  limits  to  them,  upon  which  they 
sued  in  this  action. 

The  writ  has  been  endorsed  for  £317  17s.  7d. 

In  a second  count  the  plaintiffs  averred  that  Salmoni  on 
several  occasions  departed  from  the  limits,  and  went  into 
the  State  of  Michigan. 

The  defendants  pleaded — 1.  Traversing  the  departure 
from  the  limits. 

2.  To  the  first  count,  that  Salmoni,  b}^  order  of  the 
speaker  of  the  House  of  Assembly,  (by  his  warrant)  was 
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ordered  to  depart  from  the  limits,  for  the  purpose  of  attend- 
ing and  being  examined  as  a witness  before  the  House  of 
Assembly,  then  sitting  at  Toronto  : that  he  did,  by  virtue  of 
that  warrant,  depart  from  the  limits,  and  in  accordance 
therewith  remained  absent  ten  days  for  the  purpose  of  obey- 
ing the  said  warrant,  and  not  in  any  way  voluntarily  or  on 
his  own  account  ; that  he  returned  to  the  county  of  Essex  as 
soon  as  he  was  discharged  from  the  speaker’s  warrant ; and 
that,  except  on  that  occasion,  he  never  departed  from  the 
limits. 

3.  To  the  last  assigned  breach  he  pleaded  that  he  never 
departed  as  in  the  second  count  was  alleged. 

The  plaintiffs  joined  issue  on  all  the  pleas,  besides  demur- 
ring to  the  second  plea,  on  which  judgment  was  given  in 
their  favour,  (a) 

At  the  trial,  at  Sandwich,  before  McLean , J.,  it  was  proved 
clearly  that  Salmoni  did  depart  from  the  limits,  and  upon 
occasions  and  for  purposes  with  which  the  Speaker’s  warrant 
had  nothing  to  do,  if  that  would  have  excused  him ; and  it 
was  found,  on  the  other  hand,  by  the  jury,  that  he  was  in- 
solvent from  the  time  of  his  arrest  till  his  death,  which  took 
place  while  in  custody  upon  the  limits,  and  had  no  means 
of  paying  the  debt. 

A verdict  was  given  for  the  plaintiffs  for  £414  14s.  Id. 
the  whole  amount  for  which  Salmoni  was  in  execution  with 
interest,  leave  being  reserved  to  move  to  reduce  the  verdict 
to  nominal  damages  only. 

Prince,  for  the  defendants,  obtained  a rule  nisi  to  enter  a 
verdict  in  their  favor,  or  to  reduce  the  verdict  for  the  plain-  - 
tiffs  to  nominal  damages  only,  pursuant  to  leave  reserved, 
on  the  ground  that  the  execution  debtor,  Salmoni,  was 
proved  to  have  been  insolvent  from  the  time  of  his  arrest 
until  his  death  ; or  for  a new  trial,  on  the  law  and  evidence, 
and  for  misdirection,  the  bond  and  assignment  being  in- 
sufficient, and  the  departure  from  the  limits  involuntary,  and 
the  debtor  having  immediately  returned  to  the  limits  and 


(a)  See  the  demurrer  reported,  ante,  page  238. 
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remained  there  till  his  death.  He  cited  Arden  v.  Goodacre, 
11  C.  B.  371 ; Galcutt  v.  Ruttan,  13  U.  C.  R.  220. 

Eccles,  Q.  C.,  shewed  cause,  and  cited  Bonafous  v.  Walker, 
2 T.  R..  126. 

Robinson,  C.  J. — There  was  no  leave  reserved  for  apply- 
ing to  enter  a verdict  for  the  defendants,  but  only  for  moving 
to  reduce  the  verdict  to  nominal  damages,  if  the  court  should 
be  of  opinion  that  less  damages  than  the  whole  debt  and 
costs  could  properly  be  given  by  the  verdict  in  such  a case. 

The  defendants’  counsel  has  contended  that  the  jury  were 
not  bound  to  give  the  whole  debt,  but  only  such  damages  as 
they  found  the  plaintiffs  to  have  sustained  from  the  breach  ; 
and  further,  that  a bond  for  the  limits  taken  by  the  sheriff, 
as  this  was,  upon  the  arrest  of  the  debtor,  could  only  be  in 
force  for  thirty  days,  according  to  the  law  in  such  cases,  and 
that  the  sheriff*  can  neither  sue  on  such  a bond  nor  assign  it 
on  account  of  a breach  by  the  debtor  in  departing  after  the 
thirty  days. 

No  such  objection,  however,  as  that  last  stated  is  men- 
tioned in  the  rule,  and  it  does  not  appear  to  me  that  there 
is  any  good  ground  for  holding  that  the  bail  who  entered 
into  the  bond  now  sued  upon  under  the  statute  then  in  force, 
16  Vic.,  chap.  175,  secs.  7 and  8,  are  not  liable  longer  than 
for  one  month.  They  continue  liable,  I think,  until  some- 
thing is  shewn  to  have  been  done  which  would  discharge 
them  from  liability.  It  does  not  appear  that  a recognizance 
was  afterwards  entered  into  under  the  10  & 11  Vic.,  ch.  15, 
sec.  5. 

We  have  first  to  consider  whether  upon  the  pleadings  and 
evidence  the  plaintiffs,  as  assignees  of  the  bond  to  the  sheriff 
for  the  limits,  can  properly  be  allowed  to  recover  in  this 
action  any  damages  whatever,  for  it  has  been  contended 
that  they  cannot.  And  if  they  can  properly  recover,  the 
next  question  that  has  been  raised  is,  whether  the  plaintiffs 
must  inevitably  be  entitled  to  recover ‘the  whole  debt  for 
which  Salmoni  was  in  execution,  notwithstanding  the  admit- 
ted fact  that  from  the  time  of  his  arrest  till  his  death 
Salmoni  was  altogether  insolvent. 
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Upon  the  first  point,  I do  not  see  any  good  ground  for 
doubt.  Salmoni  it  was  fully  proved,  did  voluntarily  depart 
from  the  limits  when  he  had  no  such  excuse  for  his  depar- 
ture as  the  alleged  warrant  of  the  Speaker  of  the  House  of 
Assembly.  These  defendants,  who  had  bound  themselves 
that  he  should  remain  upon  the  limits,  were  liable  for  such 
voluntary  departure,  and  liable,  as  I have  already  stated, 
for  a departure  of  the  debtor  after  the  lapse  of  a month 
from  their  entering  into  the  bond,  as  well  as  for  a departure 
before  ; though  if  they  had  within  the  time  limited  delivered 
to  the  sheriff  a certificate  of  a recognizance  of  bail  having 
been  given,  with  proper  affidavits  of  justification,  as  provided 
by  the  8th  section  of  the  statute  16  Vic.,  ch.  175,  then  in 
force,  or  if  the  sheriff  in  consequence  of  no  such  certificate 
having  been  furnished  had  committed  the  defendant  to  close 
custody,  as  he  might  have  done  under  the  same  8th  section, 
(but  was  not  bound  to  do,)  then  no  doubt  these  defendants 
would  have  been  relieved  from  the  obligation  of  their  bond, 
or  at  least  would  not  have  been  liable  for  any  subsequent 
departure  from  the  limits. 

When  I say  that  the  sheriff  was  not  bound  to  commit  the 
debtor  to  close  custody  because  a certificate  of  a recognizance 
had  not  been  produced  to  him  within  thirty  days,  I am 
aware  that  in  the  case  of  Calcutt  v.  Ruttan,  13  U.  C.  R. 
220,)  my  brother  judges  in  this  court  seem  to  have  taken  a 
different  view  of  the  statute  16  Vic.,  ch.  175,  in  that  respect. 
I was  not  present  at  the  argument  of  that  case,  and  should 
have  more  hesitation  in  expressing  a difference  of  opinion 
upon  any  point  that  was  disposed  of  in  it,  but  that  the 
learned  judges  who  gave  the  judgment  evidently  had  doubts 
upon  the  proper  construction  and  effect  of  the  statute,  and 
declared  that  they  had  much  difficulty  in  coming  to  the  con- 
clusion which  they  pronounced. 

For  my  own  part,  with  much  deference  to  my  learned 
brothers,  I take  this  view  of  the  statute  16  Vic.,  ch.  175 
sections  7 and  8.  If  at  the  end  of  one  month  after  the 
execution  of  the  bond  given  in  the  first  instance  to  the  sheriff 
for  the  limits  no  certificate  of  recognizance,  &c.,  had  been, 
produced  to  the  sheriff,  he  was  then  called  upon,  I think,  to 
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consider  that  he  had  the  bond  of  parties  whom  he  had  been 
content  in  the  first  instance  in  his  discretion  to  accept  as  suffi- 
ciently responsible  to  secure  him  from  risk  during  the  month, 
within  which  the  defendant  was  bound  to  procure  and  pro- 
duce to  him  a certificate  of  a recognizance  of  bail  with  proper 
affidavits  of  justification,  according  to  the  5th  section  of  10 
& 11  Vic.,  ch.  15,  or  else  be  subject  to  be  committed  by 
him  to  close  custody  ; but,  although  in  consequence  of  no 
certificate  being  produced  to  him,  he  might  under  the  8th 
section  of  16  Vic.,ch.  175,  commit  the  party  to  close  custody, 
“ there  to  remain  as  if  no  such  bond  had  been  given,”  yet 
he  was  not  by  the  language  of  that  clause  bound  to  do  so  ; 
and  if  he  did  not  choose  to  commit  the  debtor,  the  bond 
which  he  held  would  still  be  obligatory  upon  the  securities, 
for  it  was  absolute  in  its  condition  that  the  debtor  should  not 
depart  from  the  limits,  but  should  surrender  himself  imme- 
diately to  custody  upon  a rule  of  court  being  made  for  that 
purpose,  and  was  not  qualified  by  any  limitation  as  to  time, or 
by  any  reference  to  the  contingency  of  the  debtor  obtaining  or 
not  obtaining  a recognizance  from  the  same  or  other  securi- 
ties. The  sheriff  might  at  his  peril,  I think,  continue  to  rest 
upon  the  security  of  the  bond,  and  need  not  avail  himself  of 
his  right  to  commit  the  debtor  to  gaol.  And  as  there  cer- 
tainly is  nothing  in  the  condition  of  the  bond  given  in  such 
cases  which  relieves  the  sureties  from  their  obligation  at  the 
end  of  a month,  or  at  any  time  while  the  debtor  shall  not  be 
in  gaol,  but  shall  be  remaining  upon  the  limits,  so  there  is 
not  in  my  opinion  anything  in  the  statute  which  deprives 
the  sheriff  of  the  security  of  the  bond  after  the  lapse  of  a 
month,  or  which  can  make  him  guilty  of  an  escape  if  he 
thinks  proper  to  rest  satisfied  with  that  security,  and  should 
forbear  in  consequence  to  commit  the  debtor  to  gaol. 

If  the  securities  in  the  bond  should  be  held  to  be  discharged 
at  the  end  of  a month,  as  well  when  no  certificate  of  recog- 
nizance has  been  produced  and  when  it  has  been,  and  if  the 
debtor  must  in  such  cases  be  looked  upon  as  no  longer  right- 
fully upon  the  limits,  then  the  sheriff  would  seem  to  be 
placed  in  an  inconvenient  position,  for  till  the  month  had 
actually  expired  he  could  not  tell  whether  he  would  be  at 
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liberty  to  commit  the  party  to  close  custody  or  not,  and 
when  he  did  ascertain  his  position  it  might  be  no  easy 
matter  to  find  the  party,  who  having  had  in  the  meantime 
the  whole  range  of  the  county  as  the  limits  of  the  gaol,  and 
knowing  that  he  had  procured  no  recognizance  of  bail  since 
he  gave  the  bond,  would  have  ample  opportunity  of  avoid- 
ing commitment  by  concealing  himself  or  by  leaving  the 
country. 

Taking  this  view  of  the  statute,  I cannot  accede  to  what 
the  defendants’  counsel  in  this  case  contends  for,  that  the 
liability  of  the  bail  ceased  at  the  end  of  the  month,  and  that 
the  sheriff  could  not  have  sued,  upon  the  bond  for  a depar- 
ture from  the  limits  which  took  place  after  that  time,  and 
consequently  could  not  assign  the  bond  on  account  of  any 
such  breach. 

I see  no  ground  for  a new  trial,  and  indeed  upon  the 
argument  the  defendants’  counsel  did  not  press  it  upon  the 
evidence,  nor  upon  any  other  ground  than  the  legal  objec- 
tion which  I have  been  considering. 

The  other  question  is  upon  the  damages  which  the  plain- 
tiffs were  entitled  to  recover,  and  this  comes  up  on  that  part 
of  the  rule  which  relates  to  the  leave  granted  to  move  to 
reduce  the  verdict  to  nominal  damages  only,  if  the  court 
should  be  of  opinion  that  the  plaintiffs  are  not  absolutely 
entitled  to  recover  the  whole  amount  for  which  Salmoni  was 
in  execution,  notwithstanding  his  (Salmoni’s)  being  notori- 
ously insolvent  at  the  time  of  his  arrest,  and  from  thence 
till  he  died. 

This  is  a question  on  which  it  has  appeared  to  me  there  is 
much  room  for  doubt. 

In  the  case  of  Callagher  v.  Strobridge  in  this  court, 
(Dra.  Rep.  168,)  it  seems  to  have  been  assumed  that 
the  plaintiff*,  in  an  action  on  a bond  for  the  limits  given 
by  a debtor  in  execution,  should  recover  as  of  course  the 
full  amount  of  the  debt,  besides  costs,  &c.,  but  there  no- 
thing seems  to  have  been  given  in  evidence  upon  the  trial 
' that  could  affect  the  claim  to  damages,  and  the  general 
question  was  not  discussed.  In  actions  against  the  sheriff 
for  the  escape*  of  debtors  in  execution,  where  the  plaintiff 
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declared  in  debt,  as  he  was  allowed  to  do  by  the  statutes  13 
Edw.,  I„  ch.  11,  and  1,  Rich.  II.,  ch.  12,  it  has  been  always 
held  to  follow  as  a consequence  that  he  should  recover  as  of 
course  the  full  amount  for  which  the  debtor  that  escaped  had 
been  liable  upon  the  execution. 

It  seems  to  have  been  indeed  rather  a strained  construction 
of  the  first  mentioned  statute,  to  hold  that  it  had  so  general 
an  application  that  it  authorised  debt  to  be  brought  for  the 
escape  of  debtors  in  execution  in  ordinary  cases,  for  the 
statute  was  manifestly  intended  to  apply  to  a peculiar  class 
of  cases  only. 

And  with  respect  to  the  latter  statute  of  1 Rich.  II.,  from  a 
careful  examination  of  the  language  of  the  act  throughout, 
it  would  appear  to  have  been  intended  to  give  the  action  of 
debt  in  cases  of  voluntary  escapes  only.  But  under  those 
statutes  it  has  been  always  held,  until  the  law  was  altered 
in  England  by  5 & 6 Vie.,  ch.,  98,  that  the  plaintiff  in  the 
execution  might  bring  debt  against  the  sheriff  for  an  escape, 
either  voluntary  or  negligent,  and  that  when  he  did  sue  in 
debt  he  must  recover  the  whole  debt  if  he  recovered  any 
thing.  Bonafous  v.  Walker,  (2  T.  R.  126,)  Hawkins  v. 
Plomer,  (2  W.  Bl.  1048.)  In  England,  at  the  present  day,  by 
the  statute  which  I have  just  mentioned,  the  plaintiff  in  any 
such  case  is  now  prevented  from  suing  in  debt,  and  is  con- 
fined to  the  old  common  law  remedy  by  an  action  on  the 
case,  in  which  he  could  only  at  any  time  have  recovered,  and 
can  only  now  recover,  whatever  damages  a jury  may  think 
he  has  suffered  from  the  wrong.  This  is  fully  explained  by 
the  court  in  Arden  v.  Goodacre,  (11  C.  B.  371 ) 

We  have  had  no  such  alteration  made  in  our  law  in  this 
respect  as  has  been  made  in  England  by  the  statute  5 6 

Vic.,  ch.  98,  and  therefore  the  sheriff  may  in  this  country 
be  sued  in  debt  for  the  escape  of  a debtor  in  execution  ; and 
if  he  is  so  sued,  the  plaintiff  must  recover  the  whole  debt, 
without  regard  to  the  solvency  of  the  debtor.  That,  how- 
ever, we  see  is  a consequence  of  the  two  ancient  statutes  I 
have  referred  to,  enabling  the  plaintiff  to  sue  in  debt,  which 
at  common  law  he  could  not  have  done 

We  must  now  come  closer  to  the  question  before  us,  and 
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consider  on  what  ground  the  plaintiff  stands  in  suing  in  an 
action  like  the  present  upon  a bond  for  the  limits. 

If  the  sheriff  were  in  any  such  case  suing  upon  the  bond 
himself,  not  having  assigned  it,  I think  he  should  in  reason, 
independently  of  any  legislative  provisions  in  our  statutes,  be 
allowed  to  recover  the  whole  debt,  because  he  would  be  liable 
to  the  plaintiff,  who  may  sue  him  in  debt  for  the  escape,  and 
recover  the  whole  amount ; and  indeed,  if  he  should  be  sued 
in  case,  it  would  be  always  in  the  power  of  the  jury  to  give  a 
verdict  against  him  for  the  amount  of  the  debt,  and  he 
would  not  therefore  be  certainly  indemnified  by  recovering 
from  the  debtor  or  his  securities  anything  less.  But  the 
sheriff*  suing  upon  the  bond  would  not,  except  from  these 
considerations,  be  entitled  as  of  course,  I think,  at  common 
law,  or  under  any  English  statute,  to  recover  the  whole 
amount  of  the  debt  upon  the  principle  recognised  in  Bona- 
fous  v.  Walker,  (2  T.  R.  126,)  and  many  other  cases,  namely, 
that  he  was  suing  in  debt,  and  must  therefore,  from  the 
form  of  action,  and  upon  the  plain  intent  of  the  statute  13 
Edw.  I.,  recover  either  the  whole  debt  or  nothing.  This 
would  not  be  his  position,  for  though  his  action  upon  the 
bond  would  be  in  debt,  it  is  true,  yet  it  would  not  be  debt  for 
an  escape, but  debt  which  he  was  entitled  to  bring  by  reason  of 
a forfeiture  of  a condition  of  a bond  which  was  of  such  a na- 
ture that  it  was  necessary  to  assign  breaches  of  the  condition 
under  the  statute  8 & 9 Wm.  III.,  ch.  11.  This  is  clear,  I 
think,  and  in  Campbell  v.  Lemon  in  this  court  (1  O.  S. 
401)  it  was  so  decided.  That  was  an  action  upon  a bond  for 
the  limits  brought  by  the  sheriff,  or  rather  by  his  executor, 
and  is  therefore  in  point,  supposing,  as  I am  now  supposing, 
that  it  was  the  sheriff  who  was  suing  upon  the  bond. 

It  is  true  that  in  actions  upon  bail  bonds  it  has  not  been 
held  necessary  to  assign  breaches  under  the  statute  of  Wm. 
III.,  but  that  is  for  a reason  peculiar  to  the  case  of  bail 
bonds  and  replevin  bonds,  as  explained  in  Middleton  v. 
Bryan,  3 M.  & S.  155,)  and  which  does  not  apply  to  bonds 
like  the  present.  In  actions  upon  such  bonds,  I have  no  doubt 
that  it  is  necessary  to  assign  or  suggest  breaches  under  the 
statute,  and  such  has  been  always  the  practice ; and  though 
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in  the  case,  of  the  sheriff  suing  it  would  be  proper,  I think, 
that  the  jury  who  are  to  assess  damages  upon  the  breaches 
should  be  told  to  give  the  full  amount  which  the  debtor  was 
liable  for  upon  the  writ,  yet  that  would  be  for  the  reasons 
which  I have  already  mentioned,  and  not  because  it  was  an 
action  of  debt,  in  which  less  damages  than  the  debt  de- 
manded  could  not  be  given,  for  it  would  be  an  action  in 
which,  under  the  statute  of  Wm.  III.,  it  must  be  left 
to  the  jury  to  assess  the  damages,  in  order  that  the  plaintiff 
might  be  confined  to  the  damage  which  he  had  actually 
suffered  or  could  be  made  to  suffer.  Neither  could  the  sheriff 
be  entitled  to  recover  the  whole  debt  under  the  statutes 
of  1 Rich.  II.,  and  13  Edw.  I.,  because  those  statutes  relate 
to  actions  against  the  sheriff*,  and  not  actions  by  him,  and 
have  no  application  to  such  a question. 

In  this  case,  however,  it  is  the  plaintiffs  in  the  Ca.  8a.  who 
are  suing  as  assignees  of  the  sheriff.  The  question  whether 
they  can  be  held  absolutely  entitled  to  a verdict  for  the  whole 
debt  seems  never  to  have  attracted  particular  attention 
hitherto,  and  I confess  I do  not  see  on  what  ground  such 
right  can  be  maintained.  The  bond  contains  other  conditions 
besides  that  respecting  departure  from  the  limits,  in  regard 
to  some  of  which — for  instance,  the  defendant  not  obeying  an 
order  of  a judge  to  attend  and  be  examined  in  regard  to  his 
property — it  would  be  most  unreasonable  that  a failure  to 
it  should  necessarily  subject  the  securities  in  the  bond  to 
the  payment  of  the  judgment  debt.  It  is  quite  clear,  I think, 
that  such  a consequence  would  not  inevitably  follow,  but  it 
must  be  left  to  a jury  to  assess  the  damages,  and  so  it  must, 
I conceive,  in  all  cases  to  which  the  statute  of  William 
applies. 

In  the  case  of  the  sheriff  suing,  it  may  be  proper,  and  I 
think  it  would  be,  for  the  reasons  I have  mentioned,  to 
instruct  the  jury  to  assess  the  damages  at  the  whole  amount 
of  the  debt,  with  the  charges  upon  the  execution,  &c.,  but 
those  reasons  do  not  apply  in  the  case  of  the  plaintiff*  in  the 
ca.  sa.  suing  as  assignee  of  the  bond,  for  there  is  no  reason 
why  he  should  recover  more  than  the  loss  he  has  actually 
sustained.  No  statute  gives  him  a right  to  more ; the  form 
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of  pleadings  in  the  action  does  not  require  it,  but  the  contrary ; 
and  as  he  is  the  principal,  and  is  not  liable  over  to  any  third 
party,  and  is  not  suing  the  sheriff  for  escape,  there  is  no  just 
reason  why  he  should  receive  from  the  jury  higher  damages 
for  a breach  of  the  condition  of  the  bond  than  he  would  receive 
from  them  in  an  action  on  the  case.  All  that  is  said  by  the 
court  in  Arden  v.  Goodacre,  (11  C.  B.  371, )„ seems  to  me  to 
be  in  reason  applicable  to  the  plaintiff  claiming  before  a jury 
damages  upon  the  breach  in  an  action  upon  such  a bond. 

My  opinion  therefore  is,  that  if  the  plaintiffs  really  lost 
nothing  b}^  the  departure  of  the  debtor  from  the  limits,  be- 
cause he  had-  no  means  of  paying  the  debt  from  the  time  he 
was  arrested  till  he  died,  the  plaintiffs  had  no  claim  to  sub- 
stantial damages ; and  according  to  the  terms  of  the  rule, 
and  the  understanding  at  the  trial,  I think  the  verdict 
should  be  reduced  to  a verdict  for  nominal  damages,  and 
that  the  rule  should,  as  to  the  other  terms  of  it,  be  dis- 
charged. 

It  must  of  course  be  understood  that  my  opinion  has  been 
formed  upon  the  law  in  force  at  the  time  the  bond  sued  upon 
was  made,  and  without  reference  to  any  enactments  which 
have  been  since  made,  altering  that  law  in  regard  only  to 
debtors  who  should  be  taken  in  execution  after  the  passing 
of  such  statutes. 

It  may  appear  to  be  an  objection  to  the  conclusion  I have 
come  to,  that  if  the  sheriff  should  be  held  entitled  to  recover  in 
an  action  on  the  limits  bond  the  full  amount  of  the  debt  for 
which  the  defendant  in  the  execution  was  upon  the  limits, 
the  plaintiff  will  sue  in  the  sheriff’s  name,  instead  of  taking 
an  assignment,  and  will  thus  be  enabled  to  recover  the  full 
debt  without  reference  to  the  question  whether  he  has  in 
fact  suffered  any  loss  from  the  breach  of  the  limits  bond. 
This  is  assuming  that  in  assessing  damages  the  jury  could 
not  or  would  not  give  any  effect  to  the  circumstance,  which 
could  be  shewn  at  the  trial,  that  the  plaintiff' in  the  execution, 
and  not  the  sheriff,  was  the  real  party  to  the  suit ; but  laying 
this  consideration  aside,  and  if  upon  any  action  brought  in 
the  sheriff’s  name  on  the  bond  the  full  amount  of  debt  and' 
costs  must  be  recovered,  that  would  not  warrant  us  in  deter- 
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mining  that  for  that  reason  merely,  and  to  avoid  such  an 
apparent  repugnancy,  we  must  as  a consequence  allow  the 
execution  plaintiff  also,  when  he  sues  on  the  bond,  to  recover 
the  full  amount,  without  regard  to  the  fact  that  he  may  have 
lost  little  or  nothing  by  the  debtor’s  departure.  What  he 
should  be  held  entitled  to  recover  as  a matter  of  strict  right, 
and  without  reference  to  circumstances,  must  depend  on  the 
principles  which  must  regulate  actions  on  bonds,  where 
there  is  no  legislative  provision  affecting  the  question,  and 
it  is  in  that  way  I think  we  must  dispose  of  this  case.  If 
there  is  or  would  be  inconvenience  from  their  being  a dif- 
ference in  the  rights  of  the  sheriff  and  of  the  execution 
creditor  suing  on  such  bonds,  the  legislature  can  easily  re- 
move any  such  objection  by  providing  that  the  bond  shall 
in  all  cases  be  taken  to  the  plaintiff,  or  by  making  other 
provisions  on  the  subject. 

McLean,  J. — It  has  been  contended  that  to  entitle  Sal- 
moni  to  remain  on  the  limits  after  the  expiration  of  thirty 
days  from  the  date  of  the  bond,  it  was  necessary  that  he 
should  have  entered  into  a recognizance  of  bail  or  bail-piece 
with  two  sufficient  sureties,  as  prescribed  by  the  5th  section 
of  10  & 11  Vic.,  ch.  15,  and  that,  as  no  such  recognizance  was 
entered  into,  the  bond  ceased  to  have  any  obligation  to  com- 
pel Salmon!  to  remain  on  the  limits  after  the  expiration  of  one 
month  from  the  date  of  the  bond,  and  that  there  was  no 
remedy  on  the  bond  for  any  departure  from  the  limits  after 
that  time.  The  bond  sued  on  in  this  case,  taken  under  the 
7th  section  of  16  Vic.,  ch.  175,  was  not  intended  to  be  the 
only  security  for  Salmoni  remaining  on  the  limits  ; it  was  to 
serve  its  purpose  as  a security  for  a period  of  one  month 
from  its  date ; but  it  was  necessary  before  the  expiration  of 
that  period  to  enter  into  the  recognizance  prescribed  by  the 
5th  section  of  10  & 11  Vic.,  ch.  15,  and  to  file  the  same  in 
the  office  of  the  deputy  clerk  of  the  crown  for  the  county  of 
Essex,  and  to  give  notice  of  such  recognizance  and  of  the 
sureties  therein  to  the  plaintiff,  in  the  same  manner  as  in 
case  of  bail  to  the  action,  in  order  to  be  entitled  to  remain 
on  the  limits  for  the  time  after  the  expiration  of  a month. 
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The  only  object  which  the  legislature  seem  to  have  con- 
templated by  authorising  the  giving  of  the  bond,  appears  to 
have  been  to  allow  any  party  arrested  sufficient  time  to 
enable  him  to  enter  into  and  give  notice  of  the  recognizance 
on  which  he  was  subsequently  to  enjoy  the  benefit  of  the 
limits.  At  the  expiration  of  one  month,  if  that  were  not 
done,  the  sheriff  was  authorised  to  commit  a defendant  to 
close  custody,  there  to  remain  as  if  no  such  bond  had  been 
given.  But  the  legislature,  in  order  to  pi  ovide  against  the  omis- 
sions of  parties  to  enter  into  recognizance,  have  provided  a 
remedy  upon  the  bond,  and  have  declared,  in  the  ninth  sec- 
tion, that  if  any  breach  shall  occur  of  the  condition  of  the 
bond,  by  departure  from  the  limits  or  otherwise,  it  shall  be 
lawful  for  the  sheriff  by  whom  the  party  was  arrested  to 
sue  for  and  recover  from  such  party  and  his  sureties,  or 
either  of  them,  upon  such  bond , such  sum  or  sums  of  money 
as  such  party  may  have  been  ai  rested  for,  together  with  all 
such  costs  and  damages  as  the  sheriff  may  have  sustained 
or  be  reliable  for  by  reason  of  such  departure  from  the 
limits  or  other  breach  of  the  said  bond. 

The  10th  section  provides,  that  upon  a party  arrested 
committing  a breach  of  the  condition  of  the  bond  the  sheriff 
shall  be  bound,  upon  request,  to  assign  over  the  bond  to  the 
party  at  whose  instance  the  arrest  took  place,  and  it  de- 
clares that  the  sheriff  shall  thereupon  be  discharged  from 
any  claim  by  such  arresting  party  on  him  for  or  on  account 
of  the  party  so  arrested.  Then  the  11th  section  enables  a 
party,  upon  the  bond  being  assigned,  to  sue  thereon  as 
assignee  of  the  sheriff,  in  his  own  name,  and  that  it  shall 
not  be  in  the  power  of  the  sheriff  to  release  the  bond  or  any 
action  brought  thereon. 

The  condition  of  the  bond  is  not  merely  that  the  party 
arrested  shall  not  depart  the  gaol  limits  of  the  county  or 
united  counties, but  that  he  shall  forthwith  surrender  himself 
to  the  custody  of  the  sheriff  for  re-committal  to  close  custody, 
upon  a rule  of  court  or  judge’s  order  for  that  purpose  being 
made,  and  shall  in  other  respects  well  and  truly  observe  and 
obey  all  rules  of  court  and  judge’s  orders  in  relation  to  such 
party.  That  is  in  substance  much  the  same  as  the  condition 
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of  the  recognizance  prescribed  under  the  10  & 11  Vie.,  ch. 
15.  Had  such  recognizance  been  entered  into  in  this  case, 
and  duly  tiled,  and  due  notice  given,  and  the  party  arrested 
admitted  to  the  limits,  the  sheriff  would  have  been  dis- 
charged from  all  responsibility  in  the  suit ; but  no  such 
recognizance  having  been  entered  into,  the  plaintiffs  were 
entitled  to  look  to  the  sheriff*,  and  to  sue  him  as  for  an  es- 
cape at  the  expiration  of  a month  from  the  date  of  the  bond, 
in  which  case  they  would  have  been  entitled  to  recover  the 
full  amount  of  their  debt  and  costs,  because  the  sheriff,  being 
bound  to  have  the  body  of  Salmoni  in  his  custody  to  answer 
for  the  debt,  could  not  shew,  as  he  might  on  mesne  process, 
that  the  debtor  was  insolvent  and  that  no  damages  had 
been  sustained.  The  statute  5 & 6 Vic.,  ch.  68,  in  England, 
has  changed  the  law  in  that  respect,  and  now  a plaintiff*  can 
only  recover  the  amount  of  damage  which  he  may  be 
enabled  to  prove  to  the  satisfaction  of  a jury. 

The  plaintiffs  having  taken  an  assignment  of  the  bond, 
sue  in  their  own  name,  and  assign  certain  breaches,  that 
after  it  was  made,  and  before  it  was  assigned,  Salmoni  de- 
parted from  the  limits  by  going  into  the  county  of  Simcoe, 
and  also  by  going  into  the  state  of  Michigan,  and  on  these 
breaches  they  claim  to  be  entitled  to  a verdict  for  their 
whole  demand  against  Salmoni,  together  with  costs. 

If  the  sheriff  were  the  party  suing,  he  could  under  the  9th 
section  of  16  Vic.,  ch.  175,  recover  the  full  amount,  but  the 
11th  section,  though  it  authorises  the  plaintiffs  to  sue  on  the 
bond  as  assignees,  in  their  own  names,  does  not  say  that  they 
shall  be  entitled  to  recover  from  the  party  and  his  sureties 
in  the  same  manner  as  the  sheriff  might.  The  legislature 
could  not  have  intended  that  if  the  breach  of  the  condition 
of  the  bond  had  been  in  any  other  matter  than  a departure 
from  the  limits — for  instance,  disobedience  of  a judge’s  order 
to  answer  interrogatories — that  the  bail  should  become  liable 
for  the  whole  amount  of  a debt,  whatever  that  amount  might 
be.  If  the  plaintiffs  had  taken  the  assignment  in  order  to 
entitle  them  to  sue  for  breach  of  such  a condition,  (and  they' 
could  not  have  had  any  remedy  against  the  sheriff  in  such  a 
case,)  the}?  must  have  gone  down  to  trial;  and  must  prove 
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damages  to  entitle  them  to  recover.  The  damages  in  such  a 
case  would  necessarily  depend  upon  the  view  a jury  might 
take  of  the  evidence.  Such  damages  might  clearly  be 
recovered  on  the  bond  while  there  was  no  cause  of  action 
for  a departure  from  the  limits.  If  then  for  any  breach  of 
the  condition  of  the  bond  an  action  is  brought,  I apprehend 
that  no  distinction  can  be  drawn,  and  that  a jury  must  be  at 
liberty  to  give,  and  can  only  properly  give,  such  damages  as 
is  established  by  the  testimony  brought  before  them.  In  this 
case  it  was  shewn  that  Salmoni  had  departed  from  the 
limits  contrary  to  the  condition  of  the  bond  sued  on,  and  that 
established  the  plaintiffs’  cause  of  action,  but  then  the  ques- 
tion arose,  what  damage  the  plaintiffs  had  sustained  by 
reason  of  such  breach.  Did  they  lose  their  debt  thereby  ? 
It  was  proved  beyond  a doubt  that  their  debtor  was  in  a 
state  of  hopeless  insolvency  at  the  time  their  writ  was  issued 
that  he  had  not  means  of  satisfying  a large  number  of  prior 
executions,  and  that  he  continued  so  up  to  the  time  of  his 
death,  and  in  fact  that  he  died  upon  the  limits  long  before 
this  action  was  brought.  Under  these  circumstances  it 
would  be  manifestly  unjust  that  the  plaintiffs  should  recover 
against  these  defendants  a demand  which  they  never  could 
have  recovered  against  their  debtor,  and  I think  that  they 
can  only  be  entitled  to  nominal  damages. 

Burns,  J. — This  case,  upon  the  rule  to  set  aside  the 
verdict,  has  been  argued  by  Mr.  Prince  upon  the  assumption 
that  the  effect  of  the  decision  of  the  case  of  Calcutt  v.  Rut- 
tan,  (13  U.  C.  220,)  was  that  after  the  expiration  of  the 
month  from  the  giving  of  the  bond  to  the  sheriff,  the  defen- 
dant in  the  meantime  not  having  procured  a certificate  of  a 
recognizance  of  bail  being  perfected,  the  bond  thenceforth 
became  void,  and  there  could  be  no  forfeiture  of  the  con- 
dition of  it  after  the  expiration  of  that  month.  This  as- 
sumption is  based  upon  the  proposition  that  the  effect  of  that 
decision  is  that  at  the  expiration  of  the  month  the  dut}r  of 
the  sheriff  was  that  he  should  re-take  the  debtor,  and  if  he 
did  not  do  so  that  the  bail  to  the  sheriff  would  be  exonerated  . 

The  decision  in  that  case  has  been  very  much  misunder- 
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stood  and  very  much  misapplied.  All  that  was  decided  in 
it  was  that  by  virtue  of  the  eighth  section  of  16  Vic.,  ch. 
175,  if  the  defendant  who  gave  such  a bond  as  he  might  give 
under  the  seventh  section  did  not  perfect  the  recognizance 
within  the  month,  and  the  sheriff  did  not  re-take  the  defen- 
dant after  the  expiration  of  that  time,  he  rendered  himself 
liable  to  an  action  at  the  suit  of  the  plaintiff  in  the  judge- 
ment. The  decision  goes  no  farther  than  that. 

The  bond  in  the  present  case  comes  under  the  same  act? 
having  been  executed  before  the  passing  of  the  Common 
Law  Procedure  Act,  and  it  seems  no  recognizance  of  bail  was 
ever  put  in,  nor  an}'  certificate  applied  for  No  evidence 
of  any  breach  of  the  condition  was  given  as  taking  place 
during  the  month  next  after  the  execution,  but,  on  the 
contrary,  the  proof  was  that  the  debtor,  long  after  the 
expiration  of  the  month,  on  several  occasions  left  the  limits. 
The  bond  has  been  taken  in  accordance  with  the  terms 
of  the  seventh  section  of  the  act,  limiting  no  time  for  its 
duration,  and  not  making  any  provision  that  it  shall  be 
void  at  the  end  of  a month  upon  the  defendant  perfecting 
the  recognizance.  No  doubt,  if  the  defendant  did  perfect  the 
recognizance  within  the  month,  according  to  the  provisions 
of  the  eighth  section,  then  the  bond  would  become  void, unless 
indeed  there  should  have  been  perhaps  a breach  before  the 
expiration  of  the  month,  and  the  sheriff*  would  also  be 
relieved  from  liability  by  production  of  the  certificate  of  allow- 
ance. But  this  section  says  nothing  about  the  operation  of 
the  bond  being  confined  to  the  month,  and  there  is  nothing 
said  in  the  case  of  Calcutt  v.  Ruttan  from  which  it  might  be 
supposed  the  court  thought  the  operation  of  the  bond  was 
confined  to  the  month.  If  the  plaintiff  makes  no  complaint 
against  the  sheriff  for  not  re-taking  the  defendant  at  the  end 
of  the  month,  and  is  willing  to  allow  him  to  rest  satisfied 
with  the  bond  he  has  taken,  I see  nothing  which  would  or 
should  have  the  effect  of  limiting  its  operation  in  dura- 
tion of  time.  The  ninth  section  gives  the  sheriff  a right  of 
action  upon  the  bond  whenever  the  condition  may  be  broken, 
aud  the  tenth  section  gives  him  authority  to  assign  it  when  it 
is  broken.  I think  it  clear  the  7th,  9th  and  10th  sections 
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do  not  in  any  way  affect  the  operation  of  the  bond  as  to  its 
duration,  and  the  eighth  section  only  provides  for  the  bond 
becoming  void,  and  the  sheriff  being  relieved  from  respon- 
sibility in  the  event  of  the  ‘defendant  doing  what  it  is  pro- 
vided he  may  do.  These  are  not  conditions  stipulated  for 
by  the  bond,  but  are  conditions  provided  by  the  legislature, 
which,  if  performed  within  the  month,  relieve  the  sheriff  of 
responsibility,  and  also  those  who  in  the  meantime  have 
been  bail  for  the  defendant. 

With  respect  to  the  point  urged  by  Mr.  Prince,  on  the 
part  of  the  defendants,  that  the  plaintiff  on  a bond  of  this 
kind  is  only  entitled  to  recover  such  damages  in  case  of  a 
breach  of  it  as  can  be  shewn  to  be  the  value  of  the  custody 
of  the  person  of  thef  debtor,  with  a view  to  what  can  be  ob- 
tained from  him  on  account  of  the  debt,  I can  only  say  that 
upon  bonds  taken  before  the  Common  Law  Procedure  Act, 
1856,  I have  not  hitherto  considered  the  question  as  open 
for  discussion.  I am  aware  that  for  a long  series  of  years  it 
was  always  considered  by  the  profession  that  the  assignee  of 
the  bond  to  the  limits  was  entitled  to  recover  whatever  sum 
the  sheriff  might  recover,  and  I am  not  aware  that  it  was 
ever  questioned  that  he  could  do  so:  The  statute  10  & 11 

Vic.,  ch.  15,  introduced  a variety  of  conditions  into  bonds 
for  th§  limits  about  obeying  notices,  orders,  rules,  &c.,  which 
had  not  existed  before,  but  I apprehend  those  provisions  per 
se  did  not  alter  the  effect  given  to  those  limits  bonds.  The 
question  is  an  important  one,  and  how  it  might  be  decided 
since  the  provisions  of  the  Common  Law  Procedure  Act  have 
come  into  operation  I will  not  say,  but  this  case  must  be 
decided  as  the  law  stood  before.  The  case  of  Arden  v. 
Goodacre,  (11  C.  B.  371,)  was  decided  upon  the  alteration 
of  the  law  made  by  5 & 6 Vic.,  ch.  98.  Before  that  statute 
the  action  usually  brought  against  a sheriff  for  an  escape 
upon  final  process  was  debt,  which  the  court  considered  the 
statute  1 Rich.  II.,  ch.  12,  gave,  and  in  such  action  there 
could  be  no  apportionment  of  the  debt.  Hawkins  et  al.  v. 
Plomer,  (2  W.  Bl.  1048,)  Bonafous  v.  Walker,  (2  T.  R.  126). 
At  common  law  there  was  no  distinction  between  an  escape 
upon  mesne  and  final  process ; it  was  always  an  action  on  the 
2,9  VOL.  XIX.  U.  O.,  Q.  B. 
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case  which  was  brought  against  the  sheriff,  and  in  such  action 
the  measure  of  damages  was  the  injury  the  plaintiff  had 
sustained.  The  effect  of  the  statute  in  England  5 & 6 Vic., 
ch.  98,  is  to  restore  the  common  law  principle. 

In  this  country,  with  regard  to  these  bonds  for  the  limits, 
the  11  Geo.  IV.,  ch.  3,  sec.  4,  expressly  gave  the  sheriff, 
when  he  had  to  sue  for  breach  of  the  bond,  a right  to  recover 
such  sum  or  sums  of  money  as  the  debtor  was  confined  for 
upon  the  limits,  together  with  all  such  costs  and  damages  as 
he  might  have  sustained  by  reason  of  such  debtor  withdraw- 
ing from  the  limits.  The  fifth  section  enacted  that  upon 
breach  of  the  bond  the  sheriff  might  assign  it,  and  the  sheriff, 
upon  so  doing,  should  be  discharged  from  any  claim  the 
plaintiff  might  have  upon  him.  It  appears  to  me  the  effect 
of  the  assignment  was  to  transfer  to  the  sheriff’s  assignee 
whatever  rights  the  sheriff  would  have.  If  the  sheriff  had 
a right  to  recover  the  full  amount  of  the  sum  for  which  the 
debtor  was  confined  upon  the  limits,  surely  the  assignee 
would  have  the  same  right.  If  he  had  not  the  same 
right  the  result  must  have  been  that  in  no  case  would 
a plaintiff  take  an  assignment  of  a bond  for  the  limits. 
Taking  the  case  of  a bail  bond  to  the  sheriff,  which, 
under  the  statute  4 Anne,  ch.  16,  might  be  assigned, 
the  assignee,  if  the  bail  defended  and  were  allowed  to 
defend  the  original  action,  was  not  limited  to  the  amount 
sworn  to,  but  might  recover  whatever  he  could  prove  his 
debt  to  be  against  the  debtor,  to  the  extent  of  the  penalty  of 
the  bond,  and  they  were  liable  for  it ; and,  if  they  did  not 
defend,  then  the  assignee  took  his  final  judgment  at  once, 
without  executing  any  writ  of  enquiry.  In  the  latter  case 
the  assignee  was  entitled  to  claim  from  the  bail  the  amount 
of  the  debt  sworn  to,  and  the  affidavit  of  debt  was  held  to  be 
sufficient  proof  of  the  debt  as  against  the  bail.  See  Moody  v. 
Pheasant,  (2  B.  & P.  446,)  and  Middleton  v.  Bryan,  (3  M. 
& S.  155.)  Now  I do  not  see  why  there  should  be  any 
different  rule  upon  these  limits  bonds  under  the  statute  11 
Geo.  IV.,  except  that  the  amount  to  be  recovered  from  the 
bail  is  limited,  but  it  does  not  appear  to  me  the  assignee  of 
such  a bond  can  be  said  to  stand  in  any  worse  position  than 
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the  sheriff,  which  of  course  he  would  do  if  he  had  not  the 
same  rights  and  if  he  were  placed  upon  the  footing  of  re- 
covering upon  the  bond  only  so  much  as  he  could  show  was 
the  value  of  the  security  of  the  body  of  the  debtor.  The 
debtor’s  body  being  once  taken  upon  a capias  ad  satisfacien- 
dum, it  is  satisfaction  of  the  judgment,  and  no  second  ca.  sa . 
could,  I apprehend,  issue,  though  the  bond  be  forfeited. 
The  plaintiff  could  not  resort  to  any  other  remedy  than  upon 
the  bond,  unless  the  court  permitted  him  to  have  execution 
against  goods  or  lands,  if  the  debtor  happened  to  acquire 
such: — the  10  & 11  Vic.,  ch.  15,  made  no  alteration  in  this 
respect,  the  ninth  section  of  16  Vic.,  ch.  175,  under  which 
statute  the  bond  in  question  was  taken,  enacts  that  by  de- 
parture from  the  limits  the  sheriff  may  sue  for  and  recover 
upon  the  bond  such  sum  or  sums  of  money  as  such  party 
may  have  been  arrested  for,  together  with  all  such  costs 
and  damages  as  the  sheriff  may  have  sustained  or  be  liable 
for  by  reason  of  such  departure  from  the  limits.  The  tenth 
section  provides  for  the  bond  on  being  broken  being  assigned, 
and  discharging  the  sheriff. 

The  Common  Law  Procedure  Act,  1856,  repealed  all 
these  acts  mentioned,  but  did  not  re-enact  any  clause  or 
make  any  provisions  similar  to  those  I have  mentioned^ 
about  what  amount  the  sheriff  might  recover  upon  the 
bond,  nor  has  the  statute  of  1857,  for  the  amendment 
of  the  other  act,  said  anything  about  it.  Indeed  both  of 
these  statutes  are  silent  upon  the  subject  of  the  sheriff*  suing 
upon  the  bond  at  all,  but  both  provide  for  the  bond  being 
assigned — the  305th  section  of  the  former,  and  the  25th 
section  of  the  latter — but  say  nothing  about  what  shall  be 
recovered  upon  them.  What  may  be  the  effect  of  this  alter- 
ation of  the  law,  that  is,  I mean  the  statute  law,  upon  these 
bonds  to  the  limits,  I give  no  opinion.  The  present  bond 
must,  I think,  be  governed  by  the  law  as  it  stood  when  the 
bond  was  given,  and  according  to  that,  and  what  has  always 
been  the  custom  and  practice,  the  assignee  I think  is  entitled 
to  recover  whatever  the  sheriff  would  be  entitled  to  recover  . 
that  is,  satisfaction  to  the  extent  of  the  judgment  and  costs 
by  reason  of  the  body  of  the  debtor  being  a satisfaction  when 
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once  taken  in  execution,  and  there  being  no  remedy  to 
have  satisfaction  a second  time  by  taking  the  body  of  the 
debtor. 

Rule  absolute  to  reduce  the  verdict  to  nominal 
damages,  Burns,  J.,  dissenting. 


Hendra  v.  Moffatt. 

Sale  of  land — Action  for  purchase  money — Equitable  plea  claiming  deduction 
for  failure  of  title  to  part — Demurrer. 

Declaration  on  defendant's  covenant  to  pay  ^133  6s.  8d.,  and  interest. 
Plea , on  equitable  grounds,  as  to  £96  6s.  8d. , part  thereof,  that  defendant 
purchased  from  plaintiff  the  west  half  of  the  south  half  of  lot  7,  in  the  4th 
concession  of  London,  which  the  plaintiff  then  had  in  his  possession,  and 
of  which  he  had  enclosed  that  portion  on  the  north  side  of  the  Thames, 
which  runs  through  said  quarter  lot,  leaving  5 5%  acres  on  the  north  side 
of  the  river  : that,  relying  upon  the  fact  that  the  conveyance  which  the 
plaintiff  had  lately  taken  to  himself,  was  of  the  west  half  of  the  south 
half  of  the  lot,  whereby  the  plaintiff  appeared  to  be  the  owner  of  said  quar- 
ter lot ; and  relying  also  on  the  plaintiff ’s  representation  that  a stone  quarry 
on  the  river  belonged  to  the  plaintiff,  from  which  defendant  had  from  time 
to  time  procured  stone  before  the  purchase,  and  which  formed  an  important 
portion  of  the  value  thereof ; and  relying  chiefly  on  the  fact  that  the 
plaintiff  had  enclosed  that  part  of  said  quarter  lot  north  of  the  river, 
and  represented  and  claimed  it  as  belonging  to  him — he,  the  defendant, 
purchased  from  the  plaintiff  the  said  quarter  lot,  at  the  rate  of  £i$  10s. 
per  acre,  or  £775  for  the  whole,  and  gave  a mortgage  thereon  for  the 
balance  of  the  purchase  money,  payable  by  instalments,  of  which  he  paid 
all  but  the  one  sued  for  ; that  since  paying  the  last  instalment  he  dis- 
covered that  the  plaintiff  did  not  at  any  time  own  that  part  of  said  quar- 
ter lot  north  of  the  river,  and  never  had  any  right  thereto  ; and  defend- 
ant claimed  a rateable  deduction  of  the  purchase  money  in  respect  thereof, 
amounting  to  £96  6s.  8d. 

Held,  on  demurrer,  plea  bad,  as  shewing  no  equitable  defence. 

Declaration  on  a covenant  by  defendant  to  pay  the 
plaintiff  £133  6s.  8d.  on  the  22nd  of  December,  1859,  with 
interest  for  a year. 

Plea. — For  defence  on  equitable  grounds  as  to  the  sum 
of  £96  6s.  8d.,  parcel  of  the  moneys  in  the  declaration 
mentioned,  that  on  the  22nd  of  December,  1856,  the  de- 
fendant purchased  from  the  plaintiff  the  west  half  of  the 
south  half  of  lot  number  seven,  in  the  fourth  concession  of 
the  township  of  London,  which  the  plaintiff  then  had  in  his 
possession  and  among  other  portions  of  the  said  quarter  lot 
enclosed,  he,  the  plaintiff,  had  enclosed  that  portion  thereof 
which  is  situated  on  the  north  branch  of  the  river  Thames, 
which  branch  of  the  said  river  runs  through  the  said  quarter 
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lot,  leaving  five  acres  and  nine-tenths  of  an  acre,  more  or 
less,  on  the  north  side  thereof. 

And  the  defendant  farther  saith,  that  relying  upon  the  fact 
that  the  conveyance  which  the  plaintiff  had  lately  taken  to 
himself,  was  for  the  west  half  of  the  south  half  of  the  said 
lot,  whereby  he,  the  plaintiff,  appeared  to  be  the  owner  of 
the  said  quarter  lot,  and  relying  also  upon  the  plaintiff’s  re- 
presentation that  the  stone  quarry  on  the  river  belonged  to 
the  plaintiff’,  and  from  which  stone  quarry  the  defendant 
had,  before  the  purchase  thereof,  from  time  to  time  pro- 
cured limestone,  and  which  constituted  an  important  portion 
of  the  value  thereof,  and  relying  chiefly  upon  the  fact  that 
the  plaintiff  had  fenced  in  and  enclosed  that  portion  of  the 
said  quarter  lot,  which  lies  north  of  the  said  river  Thames, 
and  represented  and  claimed  it  as  belonging  to  him,  the 
plaintiff,  he,  the  defendant,  purchased  from  the  plaintiff  the 
said  quarter  lot,  at  the  rate  of  £15  10s.  per  acre,  or  £775 
for  the  whole  quarter  lot,  and  paid  the  plaintiff  at  the  time 
of  the  said  purchase  the  sum  of  £375,  and  took  a convey- 
ance from  the  plaintiff  to  himself,  the  defendant,  his  heirs 
and  assigns,  of  the  said  quarter  lot ; and  thereupon  and 
immediately  after  the  defendant  executed  to  the  plaintiff  a 
mortgage  dated  the  same  day  as  the  conveyance,  upon  the 
said  quarter  lot,  securing  to  the  plaintiff  the  sum  of  £400? 
being  the  balance  of  the  purchase  money,  payable  in  instal- 
ments of  £133  6s.  8d.  each,  with  interest,  the  first  instal- 
ment on  the  22nd  of  December,  1857,  the  second  instalment 
on  the  22nd  of  December,  1858,  and  the  last  instalment 
of  £133  6s.  8d.  and  interest,  on  the  22nd  of  December, 
1859. 

And  the  defendant  further  saith,  that  he  has  paid  the 
plaintiff  all  the  money  secured  to  be  paid  by  the  said  Mort- 
gage, excepting  the  said  sum  of  £133  6s.  8d.,  and  one 
year’s  interest  thereon,  mentioned  in  the  declaration,  being 
the  last  instalment  of  the  said  mortgage. 

And  the  defendant  further  saith,  that  since  he  paid  the 
instalment  which  was  due  on  the  said  mortgage  on  the  22nd 
of  December,  1858,  he  discovered  that  the  plaintiff’  did  not 
in  fact  at  any  time  own  that  part  of  the  said  quarter  lot 
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which  lies  north  of  the  river  Thames,  and  never  in  fact  had 
any  legal  or  equitable  right  or  title  thereto ; and  the  defend- 
ant claims  to  be  allowed  a rateable  deduction  of  the  pur- 
chase money,  in  respect  of  the  said  piece  of  land  to  which 
the  plaintiff  had  not  any  right  or  title,  amounting  to  the 
sum  of  £96  6s,  8d. 

Demurrer , on  these  grounds: — that  the  plea  of  the  defend- 
ant does  not  disclose  grounds  which,  if  the  plaintiff  recovers 
a judgment  at  law  in  this  cause,  would  entitle  him  to  relief 
in  equity  against  such  judgment : that  there  are  therein  no 
direct  allegations  of  wilful  misrepresentation,  deception,  con- 
cealment, or  withholding  of  information,  or  facts  in  connex- 
ion with  the  sale  of  the  lands  by  the  plaintiff  to  the  defend- 
ant, as  in  the  plea  set  forth,  within  the  knowledge  of  the 
plaintiff,  which  would  constitute  fraud,  either  actual  or  con- 
structive, on  the  part  of  the  plaintiff : that  from  the  allega- 
tions and  statements  in  such  plea  contained,  it  may  be  im- 
plied that  the  defendant  carelessly,  without  due  enquiry, 
which  it  was  open  to  him  to  have  made  at  the  time  of  such 
sale  of  lands  to  him  as  alleged,  and  with  want  of  ordinary 
care  and  discretion  on  his  part,  drew  a conclusion  and 
formed  an  idea  or  impression  as  to  the  limit  or  boundary  of 
such  lands,  as  in  his  said  plea  set  forth,  by  which  he  misled 
himself,  without  alleging  or  charging  any  attempt  on  the 
part  of  the  plaintiff  to  misrepresent  or  conceal  facts ; and 
that,  therefore,  he  would  not  be  entitled  to  seek  or  obtain 
any  relief  on  account  or  by  reason  of  anything  in  that  plea 
set  forth  from  the  court  of  equity  : that  such  plea  purporting 
to  disclose  a good  defence  on  equitable  grounds,  is  generally 
bad  and  deficient  in  substance,  in  not  directly  imputing  to 
the  plaintiff  fraud,  deceit,  misrepresentation  or  concealment 
of  any  matter  in  connexion  with  the  things  therein  set  forth 
within  the  knowledge  of  the  plaintiff,  or  upon  which  an 
issue  or  issues  in  fact  which  would  form  any  defence  in  law 
or  equity  could  be  raised,  but  leaving  some  one  or  more  of 
the  grounds  for  equitable  relief  to  be  deduced  from  the 
statements  and  allegations  therein  contained. 

Cameron , Q.  C.,  for  the  demurrer,  cited  Elder  v.  Beau- 
mont, 27  L.  J.  Q.  B.  28. 
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J.  Wilson,  Q.  C.,  contra,  cited  Sug.  V.  & P.  269 ; Hill  v. 
Buckley,  17  Yes.  394;  Dobbell  v.  Stevens,  3 B.  & C.  623; 
Taylor  v.  Green,  8 C.  & P.  316. 

Robinson,  C.  J. — The  defendant  does  not  in  his  equitable 
plea  state  positively  that  the  quarter  lot  was  sold  to  Him  at 
the  rate  of  £15  10s.  an  acre,  but  avers  that  it  was  sold  to  him 
at  that  rate  per  acre,  or  £775  for  the  whole  quarter  lot,  so 
that  it  may  be  that  the  plaintiff  means  that  the  quarter  lot 
was  sold  to  him  for  £775,  which  according  to  his  computation 
is  £15  10s.  per  acre.  And  again,  he  does  not  any  where 
state  that  the  quarter  lot  contained  fifty  acres,  so  that  we 
have  not  such  a statement  in  the  plea  as  shews  us  that  if  the 
title  is  defective  as  regards  the  portion  on  the  north  side  of 
the  river,  it  would  result  as  a legal  consequence  that  just 
thatamount  which  the  defendant  resists  payingis  the  amount 
of  the  purchase  money  which  might  justly  be  withheld  on 
account  of  the  alleged  disappointment.  That  alone  would 
be  fatal  to  the  plea. 

Then,  besides,  the  plea  does  not  allege  that  any  represen- 
tation was  made  by  the  plaintiff  to  him,  the  defendant,  either 
that  the  quarry  spoken  was  in  the  quarter  lot,  or  that  he 
owned  the  land  that  was  fenced  in  on  the  north  side  of  the 
river. 

If  this  plea  could  be  held  a sufficient  equitable  defence  in 
a court  of  law  against  an  action  for  the  purchase  money,  then 
in  every  case  of  a sale  and  conveyance  of  lands,  where  the  ven- 
dor’s title  has  failed  as  to  a part  of  the  land  to  be  conveyed, 
and  he  is  suing  for  the  price  upon  covenants  or  securities 
wholly  independent,  the  vendee  instead  of  being  left  to  his 
remedy  upon  the  covenants  for  title,  might  set  up  an  equitable 
claim  to  a proportionate  abatement  in  the  purchase  money. 
I think  such  a course  is  not  open  to  a defendant  in  casesofthis 
kind,  for  we  cannot  hold  in  a court  of  law  that  the  vendee  is 
equitably  entitled  to  withhold  the  exact  sum  which  he  chooses 
to  withhold,  and  a court  of  equity,  if  it  interfered  under  such 
circumstances  as  are  alleged  in  this  plea.,  would  probably 
make  their  order  in  the  alternative,  that  the  vendor  should 
cither  make  a title  to  all  that  he  assumed  to  sell,  (which  for 
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all  we  can  tell  the  plaintiff  might  now  be  able  to  do,  or  might 
enable  himself  to  do,)  or  else  should  submit  to  a certain  abate- 
ment ; an  such  an  order  would  not  be  made  without  a judi- 
cial investigation  which  we  have  no  means  of  conducting. 

The  plea  does  not  by  any  means  contain  such  statements 
as  in*a  declaration  would  support  an  action  for  deceit  in  the 
sale. 

In  my  opinion  the  plaintiff  should  have  judgment  on  the 
demurrer. 

McLean,  J. — The  plaintiff  sues  upon  a covenant  in  a 
mortgage  for  £133  6s.  8d.,  and  interest  for  a year  at  the  rate 
of  six  per  cent. 

The  defendant  by  an  equitable  plea  claims  an  abatement 
to  be  made  to  him  from  that  amount  of  £96  6s.  8d.,  being, 
as  he  alleges,  a rateable  deduction  from  the  purchase  money 
in  respect  to  a piece  of  land  situated  on  the  north  branch  of 
the  river  Thames,  containing  five  acres  and  nine-tenths  of 
an  acre,  which  piece  of  land  he  alleges  he  has  discovered 
since  his  payment  of  the  former  instalment  of  the  purchase 
money  to  the  plaintiff,  being  part  of  the  west  half  of  the  south 
half  of  lot  number  seven  in  the  fourth  concession  of  the 
township  of  London,  never  did  belong  to  the  'plaintiff.  He 
does  not  allege  that  the  plaintiff  at  the  time  he  sold  to  him 
the  west  half  of  the  south  half  of  the  lot  had  represented  to 
him  that  the  piece  of  land  referred  to  on  the  north,  of  the 
river  Thames  in  fact  formed  part  of  the  premises  sold,  or 
that  it  belonged  to  him  ; but  he  says  he  made  the  purchase 
relying  on  certain  things  which  he  mentions,  first,  that  the 
conveyance  that  the  plaintiff  had  taken  to  himself  was  for 
the  west  half  of  the  south  half  of  the  lot,  whereby  the  plain- 
tiff appeared  to  be  owner  of  that  quarter  lot.  Secondly, 
that  he  relied  on  the  plaintiff’s  representation  that  the  stone 
quarry  on  the  river  belonged  to  the  plaintiff ‘ from  which 
stone  quarry  he,  the  defendant,  had  before  the  purchase 
thereofirom  time  to  time  procured  limestone, which  constituted 
an  important  portion  of  the  value  thereof ; and,  thirdly,  rely- 
ing chiefly  upon  the  fact  that  the  plaintiff  had  fenced  in  and 
enclosed  that  portion  of  the  said  quarter  lot  which  lies  north 
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of  the  river  Thames,  and  represented  and  claimed  it  as  be- 
longing to  him  : relying,  as  he  alleges,  on  these  facts,  de- 
fendant made  the  purchase  of  the  quarter  lot  at  the  rate 
of  £15  10s.  per  acre,  or  £775  for  the  whole  quarter  lot  ; 
and  he  alleges  that  he  is  entitled  to  a deduction  of  £96  6s.  8d., 
as  a rateable  deduction  on  account  .of  his  purchase  of  the 
land  referred  to  on  the  north  side  of  the  river  Thames.  The 
defendant  does  not  in  any  part  of  his  plea  shew  or  state 
what  quantity  of  land  the  quarter  lot  was  represented  to  con- 
tain, or  does  contain,  so  that  in  truth,  if  the  grounds  on  which 
he  claims  a deduction  were  otherwise  sufficient,  there  is  no 
mode  apparent  on  the  declaration  by  which  it  can  be  seen 
whether  the  deduction  claimed  is  in  fact  a rateable  deduction, 
or  whether  it  is  more  or  less  ; and  he  does  not  state  that  the 
quarry  of  limestone  which  the  plaintiff  represented  to  belong 
to  him  before  the  purchase  thereof,  and  which  formed  an 
important  portion  of  the  value,  was  in  fact  on  that  part  north 
of  the  river  Thames,  to  which,  as  he  alleges,  the  plaintiff 
at  the  time  of  the  sale  never  had  any  legal  or  equitable  right, 
or  that  it  is  on  any  portion  of  the  quarter  lot.  The  defend- 
ant, in  fact,  by  his  own  shewing  seems  in  making  his  purchase 
to  have  relied  on  his  own  observation,  and  to  have  deceived 
himself.  He  does  not  charge  the  plaintiff  with  any  fraud  or 
wilful  misrepresentation  or  concealment  of  facts  in  connexion 
with  the  sale  of  the  lands  on  which  an  issue  could  be  tried, 
and  the  mere  fact  of  the  defendant  being  mistaken  as  to 
certain  matters  upon  which  he  relied,  without  any  deception 
being  practised  by  the  plaintiff,  cannot  form  a sufficient 
ground  for  recovering  back  or  claiming  an  abatement  of 
any  portion  of  the  purchase  money.  In  the  case  of  Early 
v.  Garrett  et  al.,  (4  M.  & R.  687,)  which  was  an  action  to 
recover  back  purchase  money  on  the  ground  of  concealment 
of  a defect  in  the  title  by  the  vendor,  it  was  held  that  such 
purchase  money  could  not  be  recovered  back  without  proving 
that  the  concealment  was  fraudulent.  If  there  has  been  no 
fraud  or  misrepresentation,  or  concealment  of  facts  on  the 
part  of  the  plaintiff  in  this  case,  such  as  would  entitle  the 
defendant  to  recover  back  his  purchase  money,  then  he  can- 
not withhold  the  payment  of  it  in  an  action  at  law;  and  there 


450  queen’s  bench,  easter  term,  23  vie.,  i860. 


are  no  such  grounds  stated  as  appear  to  me  to  entitle  the 
defendant  to  relief  in  a court  of  equity.  On  these  grounds, 
therefore,  I think  judgment  must  be  for  the  plaintiff  on 
demurrer. 

Burns,  J.,  concurred. 

Judgment  for  plaintiff  on  demurrer. 


In  the  matter  of  Arbitration  between  the  Corpora- 
tion of  the  County  of  Brant,  and  the  Corporation 
of  the  County  of  Waterloo. 

22  Vic. , ch . 99,  secs.  314-16 — Bridge  between  counties — Liability  to  rebuild, , 
&c.  — A rbitration. 

The  road  forming  the  division  line  between  the  counties  of  Brant  and  Water- 
loo, deviated  from  the  allowance  about  five  miles  before  reaching  the  Grand 
River,  and  ran  wholly  within  the  county  of  Brant  till  it  intersected  the 
river,  where  a bridge  was  built  nearly  a mile  south  of  the  line,  and  the  road 
then  continued  on  the  other  side  of  the  river  until  it  again  struck  the  boun- 
dary. This  road  and  bridge  had  been  in  use  nearly  thirty  years— the  actual 
division  line  never  having  been  opened  throughout. 

The  22  Vic.,  ch.  99,  sec.  314,  (now  repeated  in  Consol." Stats.  U.  C.,  ch.  54, 
secs.  327-9)  enacted  that  in  case  a road  or  bridge  lay  wholly  or  partly  be- 
tween adjoining  counties,  the  councils  of  the  two  municipalities,  between 
which  the  road  or  bridge  lay  should  have  joint  jurisdiction  over  the  same, 
although  the  road  or  bridge  might  so  deviate  as  in  some  places  to  be  wholly 
or  in  part  within  one  county  : that  no  by-law  of  the  municipality,  with 
respect  to  such  road  or  bridge,  should  have  any  force  until  a by-law  had 
been  passed  in  similar  terms,  as  near  as  might  be,  by  the  other  ; and  that 
in  case  either  omitted  to  pass  a similar  by-law,  the  respective  duties  and 
liabilities  of  each  municipality,  in  respect  to  the  road  or  bridge,  should  be 
referred  to  arbitration,  as  provided  by  the  act. 

This  bridge  was  destroyed  in  1857,  and  the  county  of  Brant  passed  a by-law 
providing  that  a new  one  should  be  erected,  under  the  provisions  of  the 
act  above  referred  to,  to  cost  not  more  than  ^1400,  of  which  they  gave 
notice  to  the  county  of  Waterloo,  requesting  them  to  pass  a similar  by-law. 
The  county  council  of  Waterloo  thereupon  appointed  an  arbitrator  to  act 
for  them,  giving  notice  at  the  same  time  that  they  disputed  their  liability 
to  contribute.  Two  of  the  arbitrators  afterwards  made  an  award,  deter- 
mining that  the  proposed  bridge  was  within  the  statute,  and  that  the  ■ two 
counties  were  bound  jointly  to  construct  it. 

On  motion  to  set  aside  this  award  : 

Held , that  the  bridge  being  wholly  in  the  county  of  Brant,  and  off  the  divi- 
sion line,  was  not  within  the  statute  ; but  that  as  the  arbitrators,  therefore, 
had  no  jurisdiction,  and  the  award  was  not  made  under  the  act,  the  court 
could  not  set  it  aside. 

Qucere,  whether  under  the  statute  the  arbitrators  have  power  to  awar<jl  when, 
and  at  what  cost,  the  bridge  shall  be  built,  and  to  compel  the  respective 
counties  to  contribute,  or  whether  it  is  intended  merely  that  the  two  muni- 
cipalities are  to  concur  in  the  regulations  as  to  tolls  or  otherwise. 

Semble,  per  Robinson , C.  J.,  that  the  statute  applies  only  where  the  deviation 
has  been  made  to  obtain  a good  line  of  road,  not  in  order  to  suit  the  con- 
venience of  either  county.  , 

Cameron,  Q.  C.,  obtained  a rule  on  the  corporation  of 
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Brant  to  shew  cause  why  the  award  made  by  J.  D.  Clement 
and  John  Hislop,  between  these  parties,  should  not  be  set 
aside,  on  the  ground  that  the  award  was  void,  for  that  there 
was  no  liability  by  law  on  the  county  of  Waterloo  to  repair 
jointly  with  the  county  of  Brant  the  bridge  which  was  the 
subject  of  reference,  as  it  was  not  a bridge  within  the  joint 
jurisdiction  of  the  two  municipalities,  nor  within  their 
joint  liability  to  repair,  and  there  was  no  power  to  submit 
the  liability  of  the  county  of  Waterloo  to  arbitration  in  the 
matter. 

By  22  Vic.,  ch.  99,  sec.  314,  it  was  enacted  that  “ in  case 
a road  or  bridge  lies  wholly  or  partly  between  a county, 
town,  or  city,  and  an  adjoining  county,  town,  or  city,  the 
councils  of  the  municipalities  between  which  the  road  or 
bridge  lies,  shall  have  joint  jurisdiction  over  the  same,  al- 
though the  road  or  bridge  may  so  deviate  as  in  some  places 
to  be  wholly  or  in  part  within  one  county,  town,  or  city.5* 

And  (sec.  315)  “ that  no  by-law  of  the  council  of  any  one  of 
such  municipalities,  with  respect  to  any  such  last  mentioned 
road  or  bridge,  shall  have  any  force  until  a by-law  has  been 
passed  in  similar  terms  as  nearly  as  may  be  by  the  other  of 
the  councils  having  joint  jurisdiction  in  the  premises.”  And 
(sec.  316)  that  “ in  case  one  of  such  councils  omits  to  pass  a 
by-law  in  similar  terms  to  that  passed  by  the  other  for  six 
months  after  notice  of  the  by-law,  the  duties  and  liabilities  of 
each  municipality  in  respect  to  the  road  or  bridge  shall  be  re- 
ferred to  arbitration  under  the  provisions  of  this  act.” 

The  statute  in  the  336th  clause  made  provisions  respect- 
ing the  proceedings  in  all  cases  of  arbitration  directed  by  it, 
of  which  the  one  most  material  to  be  considered  is  that  con- 
tained in  the  14th  division  of  that  clause,  which  was  asfollows, 
“ Every  award  made  under  this  act  shall  be  in  writing  under 
the  hands  of  all  or  two  of  the  arbitrators,  and  shall  be  sub- 
ject to  the  jurisdiction  of  any  of  the  superior  courts  of  law  or 
equity,  as  if  made  on  a submission  by  a bond  containing  an 
agreement  for  making  the  submission  a rule  or  order  of  such 
court.  And  in  the  cases  provided  for  by  the  last  preceding 
sub-section,  the  court  shall  consider  not  only  the  legality  of 
the  award,  but  the  merits  as  they  appear  from  the  proceed- 
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ings  so  filed  as  aforesaid,”  (which  refers  to  provisions  before 
made  by  the  same  section  of  the  act,”  “ and  may  call  for  ad- 
ditional evidence  to  be  taken  in  any  manner  the  court  directs, 
and  may,  either  without  taking  evidence  or  after  taking  such 
evidence,  set  aside  the  award,  or  remit  the  matters  referred, 
or  any  of  them,  from  time  to  time  to  the  consideration  and 
determination  of  the  same  arbitrators,  or  to  any  other  person 
or  persons  whom  the  court  may  appoint,  as  prescribed  in 
the  ‘ Common  Law  Procedure  Act,’  and  fix  the  time  within 
which  such  further  or  new  award  shall  be  made,  or  the  court 
may  itself  increase  or  diminish  the  amount  awarded,  or 
otherwise  modify  the  award,  as  the  justice  of  the  case  may 
seem  to  the  court  to  require.” 

It  appeared  that  the  township  line  between  Brant  and 
Waterloo,  which  forms  the  division  line  between  the  counties 
of  Brant  and  Waterloo,  intersected  the  Grand  River  at  a 
point  which  presented  formidable  obstacles  to  the  erection 
of  a bridge,  on  account  of  the  height  and  abruptness  of  the 
bank  on  the  west  side  of  the  river,  and  for  two  miles  and 
more  west  of  the  river  at  that  point  the  county  line  was  in 
great  part  unfavourable  for  the  formation  of  a road. 

The  inhabitants  of  that  part  of  the  county,  in  consequence, 
nearly  thirty  years  ago,  in  laying  out  the  roads  deviated 
from  the  line  in  question  about  five  miles  west  of  its  point 
of  intersection  with  the  Grand  River,  and  partly  perhaps 
with  a view  of  obtaining  a better  line  ol  road,  and  partly 
perhaps  to  accommodate  the  greater  number  of  people 
settled  in  the  vicinity  at  that  time,  they  carried  the  line  of 
the  road  to  the  southward  and  eastward  of  the  town  line, 
into  territory  which  is  wholly  within  the  present  county  ot 
Brant,  till  they  came  to  the  Grand  River  at  a point  nearly  a 
mile  south  of  the  line  which  divided  the  counties  of  Waterloo 
and  Brant.  A bridge  was  erected  there  across  the  Grand 
River,  and  the  road  was  continued  from  that  bridge  along 
the  south  side  of  the  Grand  River,  in  an  easterly  and  northerly 
direction,  till  it  again  struck  the  division  line  between  the 
present  counties  of  Waterloo  and  Brant,  at  the  point  before 
spoken  of,  where  the  said  line  intersected  the  Grand  River. 
The  road  as  it  was  then  laid  out,  and  had  been  ever  since 
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used  continued  along  on  the  east  side  of  the  Grand  River, 
across  the  line  which  devides  the  counties. 

his  road,  which  has  been  so  long  in  use,  ran  wholly  within 
the  county  of  Brant,  from  the  point  on  the  west,  where  it 
first  deviated  from  the  division  line  between  the  counties, till 
it  struck  the  town  line  again  at  the  intersection  of  that  line 
with  the  Grand  River,  keeping  generally  as  much  as  half  a 
mile  from  the  division  line  ; and  at  the  point  where  it  first 
struck  the  Grand  River,  and  where  the  bridge  was  built 
across  the  Grand  River,  it  was  distant  nearly  a mile  from  the 
county  division  line.  The  river,  it  appeared,  at  that  point 
was  free  from  any  great  natural  obstacle  to  the  construction 
of  a bridge,  and  during  the  period  which  had  elapsed 
since  the  bridge  was  built  there  a village  had  grown  up, 
called  Glen  Morris,  and  the  road,  with  the  bridge  upon  it, 
which  was  made  south  of  the  county  division  line  nearly 
thirty  years  ago,  had  been  since  the  road  constantly  in  use, 
the  county  division  line  subtending  the  whole  line  of  devi- 
ation and  running  north  of  it,  not  having  up  to  this  time 
been  opened  or  travelled,  though  the  country  on  each  side 
of  it  was  thickly  settled. 

No  attempt,  it  seemed,  had  been  made  in  the  meantime  to 
erect  a bridge  over  the  Grand  River  at  the  point  where  the 
division  line  between  Brant  and  Waterloo  intersected  it. 

In  1857,  the  bridge  at  Glen  Morris  was  carried  away  by  a 
flood,  and  the  county  council  of  Brant  desiring  to  replace  it 
by  a new  bridge  to  be  built  over  or  near  the  site  of  the  former, 
passed  a by-law  on  the  22nd  of  June,  1859;  and  assuming  the 
case  to  be  one  within  the  314th  section  of  the  Municipal  Act 
then  in  force,  22  Vie.,  ch.  99,  they  proceeded  with  a view  to 
the  provisions  of  that  statute,  desiring  to  obtain  the  co-oper- 
ation of  the  county  of  Waterloo  in  erecting  the  bridge. 

In  the  by-law  the  council  recited  the  destruction  of  the 
old  bridge,  and  that  in  order  to  connect,  continue,  and  keep 
up  the  present  county  line  of  road  or  highway  between  the 
counties  of  Brant  and  Waterloo,  on  either  side  of  the  said 
Grand  River,  it  was  necessary  that  a new  bridge  should  be 
constructed  at  the  viilage  of  Glen  Morris,  at  or  near  the  site 
of  the  other  one;  that  the  said  bridge,  being  a county  bridge, 
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was  required  to  be  constructed  at  the  joint  expense  and  by 
the  joint  action  and  concurrence  of  the  councils  of  the  said 
counties  having  got  jurisdiction  in  the  premises.  And  the 
by-law  enacted  that  as  soon  as  the  same  could  be  accom- 
plished under  the  authority  of,  and  in  the  manner  pointed 
out  by,  the  315th  or  316th  section  of  the  statute,  22  Vic.,  ch. 
99,  a new  bridge  should  be  built  over  the  Grand  River  at 
Glen  Morris,  at  or  near  the  site  of  the  old  one,  to  connect, 
continue,  and  keep  up  the  present  travelled  county  line  of 
road  or  highway  between  the  counties  of  Brant  and  Water- 
loo : that  the  cost  of  the  bridge  should  not  exceed  £1400, 
and  that  it  should  be  built  under  the  joint  direction,  and  at 
the  joint  expense  of  the  said  counties  of  Brant  and  Waterloo: 
that  the  clerk  should  transmit  a copy  of  the  by-law  duly  au- 
thenticated to  the  clerk  of  the  county  of  Waterloo,  requesting 
him  to  bring  the  same  under  the  consideration  of  the  muni- 
cipal council  of  that  county,  in  order  that  they  might  further 
the  object  in  view  by  passing  a by-law  in  similar  terms  as 
near  as  may  be  to  that  by-law ; that  in  case  the  council  of 
the  county  of  Waterloo  should  not  pass  a by-law  for  this 
purpose  within  six  months  from  notice  of  the  by-law  afore- 
said,then  that  the  warden  of  the  county  of  Brant  should  ap- 
point an  arbitrator  on  behalf  of  that  county,  and  give  notice 
thereof  to  the  warden  of  the  county  of  Waterloo,  in  order 
that  arbitrator  might  be  appointed  on  its  behalf,  and  a third 
arbitrator  also,  as  the  law  directs,  to  settle  and  determine 
upon  the  duties  and  liabilities  of  each  of  the  said  counties 
in  respect  of  the  construction  of  the  said  new  bridge,  as  au- 
thorised by  the  Municipal  Act. 

Notice  of  the  by-law  and  of  the  appointment  of  J.  D.  Cle- 
ment, Esq.,  to  be  the  arbitrator,  and  calling  on  the  warden 
of  the  county  of  Waterloo  to  appoint  an  arbitrator,  were  ac- 
cordingly served,  whereupon  the  warden  of  that  county,  un- 
der the  corporate  seal,  notified  the  warden  of  the  county  of 
Brant  that  the  corporation  of  the  county  of  Waterloo  had, 
in  pursuance  of  the  notice  and  of  the  statute,  appointed  an 
arbitrator,  James  Cowan,  Esq.,  on  their  behalf,  in  order  that 
a third  arbitrator  might  be  appointed  under  the  statute, 
whose  duty  it  should  be  to  settle  and  determine  upon  the 
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duties  and  liabilities  of  the  said  counties  in  respect  of  the 
construction  of  the  said  bridge  contemplated  by  the  said  by- 
law ; that  their  said  arbitrator  would,  on  a day  named  in 
this  notice,  attend  in  Glen  Morris  to  confer  with  the  other 
arbitrators  as  to  the  appointment  of  a third  arbitrator,  in 
accordance  with  the  notice  received  and  with  the  statute, 
&c.,  and  to  determine  upon  the  time  and  place  to  arbitrate 
and  award  upon  the  aforesaid  matters. 

But  in  this  same  notice  the  warden  of  the  county  of  Wa- 
terloo stated  that  the  municipal  corporation  of  that  county 
disputed  the  fact  of  their  being  liable  to  contribute  towards 
the  construction  of  the  said  bridge ; “ and  they  deny  that  it 
is  such  a bridge  as  the  counties  of  Brant  and  Waterloo  could 
exercise  a joint  jurisdiction  over  under  the  statute,  and  that 
they  will  resist  the  claim  of  the  corporation  of  Brant  on 
these  grounds  before  the  arbitrators.” 

The  two  arbitrators  met,  and  by  indenture  of  the  16th  of 
February,  1850,  appointed  one  John  Hislop  to  act  with  them 
as  third  arbitrator,  and  being  sworn  they  proceeded  in  the 
business  of  the  reference,  examining  many  witnesses,  and 
inspecting  the  county  division  line,  and  the  old  highway 
which  deviated  from  it,  and  also  the  bank  of  the  Grand  River 
at  Glen  Morris,  at  the  point  of  intersection  of  the  town-line, 
making  also  each  of  them  a written  statement  of  his  own 
individual  opinion  upon  the  matters  submitted  to  them. 

On  the  21st  of  March,  1860,  the  arbitrator  for  the  county 
of  Brant  and  the  third  arbitrator  made  their  award,  in  which 
the  arbitrator  for  the  county  of  Waterloo  did  not  concur, 
and  he  therefore  did  not  execute  it. 

In  this  award,  the  by-law  passed  by  the  corporation  of 
Brant  was  recited,  and  the  notices  and  other  proceedings 
which  followed  it,  and  it  was  particularly  recited  that  the 
.corporation  of  the  county  of  Waterloo,  in  their  notice  given 
through  their  warden,  disputed  their  liability  to  contribute 
towards  the  construction  of  the  proposed  new  bridge. 

And  the  two  arbitrators  awarded  and  determined  “ that 
the  proposed  bridge  comes  within  and  is  subject  to  the  pro- 
visions contained  in  section  314  of  the  statute  22  Vic.,  ch.  99, 
and  that  it  is  the  duty  and  liability  of  the  several  municipal 
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corporations  of  the  said  counties  of  Brant  and  Waterloo 
jointly  to  construct  the  said  proposed  bridge  ; and  further, 
that  it  is  the  duty  of  the  said  municipal  corporations  sever- 
ally to  take  such  lawful  steps  and  proceedings  as  may  be 
necessary  to  the  immediate  commencement  an  early  com- 
pletion of  the  said  proposed  bridge,”  &c. 

M.  C.  Cameron  showed  caused,  citing  LafFerty  v.  Stock, 

3 C.  P.  1. 

Cameron,  Q.  C.,  and  Eccles,  Q.  C.,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  brings  up  a question  of  some  importance  to  the 
community  upon  the  proper  construction  to  be  given  to  the 
314th  section  of  the  Municipal  Act,  22  Vie.,  ch.  99,  for  in 
June,  1859,  that  was  the  statute  which  then  governed. 

The  consolidated  Statutes  of  Upper  Canada,  ch.  54,  have 
not,  that  we  can  see,  made  any  change  in  the  provisions  upon 
the  subject,  but  it  is  proper  in  examining  the  matter  to  look 
only  at  the  statute  in  force  at  the  time. 

We  do  not  think  that  the  bridge  in  question  comes  under 
the  314th  section  of  the  act  referred  to,  22  Vic.,  ch.  99. 
The  legislature  has  their  spoken  of  road  or  bridge  as  two 
distinct  things.  They  have  not  spoken  of  bridges  which 
form  part  of  a road  lying  wholly  or  in  part  between  counties, 
but  have  applied  to  their  enactment  to  any  road,  or  bridge, 
which  lies  wholly  or  in  part  between  any  one  county  and 
an  adjoining  county. 

As  therefore  the  road  and  bridge  are  in  the  act  spoken  of 
as  distinct  things,  the  disjunctive  particle  being  used,  it  is 
the  same,  we  think,  as  if  each  had  been  treated  of  in  separ- 
ate clauses.  Now,  supposing  in  this  clause  we  were  to  read 
only  what  relates  to  bridges,  leaving  out  the  word  “ road  ” . 
where  it  occurs,*  the  provision  would  be  this,  “If  a bridge 
lies  wholly,  or  partly  between  a county,  and  an  adjoining 
county,”  (which  certainly  cannot  be  said  of  this  bridge,) 
“the  councils  of  the  municipalities  between  which  the  bridge 
lies  shall  have  joint  jurisdiction  over  the  same,  although  the 
bridge  may  so  deviate  or  in  some  places  to  be  wholly  or  in 
part  within  one  count}'.” 
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The  bridge  which  we  are  now  referring  to  is  wholly 
within  the  county  of  Brant,  being  nearly  a mile  on  that  side 
of  the  county  line,  and  no  part  of  it  lies  between  two  coun- 
ties. It  cannot  be  said  of  it,  in  the  words  of  the  statute, 
that  it  deviates  from  the  county  line  “ so  as  to  be  in  some 
places  wholly  or  in  part  xuithin  one  county  ” for  it  is  not  on 
the  county  line  in  any  part,  and  so  cannot  deviate  from  it. 

We  think,  therefore,  the  arbitrators  had  no  jurisdiction  to 
award  anything  about  it,  and  taking  this  to  be  so,  we  can 
hardly  take  it  upon  ourselves  to  set  aside  the  award  which 
they  have  made,  for  unless  this  is  an  award  “ made  under 
the  Act/’  we  can  have  no  jurisdiction  over  it  under  the 
336th  section.  Indeed  the  award  does  not  direct  anything 
to  be  done,  and  so  cannot  in  itself  affect  the  county  of  Wa- 
terloo. The  arbitrators  have  merely  assumed  to  determine 
that  the  case  is  one  coming  under  the  statute,  and  nothing 
‘beyond  that.  But  was  that  a point  intended  to  be  referred 
to  their  determination  ? We  think  not.  They  have  only  a 
discretion  to  determine  what  each  county  shall  do  in  reference 
to  a bridge  which  comes  within  the  statute,  as  being  “ wholly 
or  partly  between  a county  and  an  adjoining  county.” 

If  it  were  within  our  province  to  look  into  the  merits,  and 
say  whether  this  bridge  ought  in  justice  to  be  held  to  belong 
to  both  counties , though  it  is  nearly  a mile  within  the  county 
of  Brant,  I should  be  inclined  to  say  it  should  not,  after 
reading,  as  I have,  all  the  evidence  upon  the  subject,  for  the 
road  seems  to  have  been  carried  into  South  Dumfries,  (now 
part  of  the  county  of  Brant,)  for  reasons  of  convenience  to 
the  people  of  South  Dumfries,  in  part  at  least,  whereas  the 
provision  was  intended,  I think,  to  refer  only  to  cases  of 
deviation  required  for  obtaining  a good  line  of  road. 

We  give  no  opinion  whether  in  cases  clearly  within  the 
act  it  would  be  in  the  power  of  arbitrators  under  it  to  award 
when  and  at  what  cost  a bridge  should  be  built,  and  to 
compel  the  respective  counties  to  contribute  to  it  in  equal 
proportions  or  otherwise,  or  whether  the  giving  to  the  coun- 
ties a joint  jurisdiction  over  the  bridge  means  anything  more 
than  that  they  are  to  concur  in  any  regulations  necessary  to 
be  applied  to  it,  in  regard  to  tolls  or  otherwise. 

Kule  discharged. 
VOL.  XIX.  U.  a,  Q.  B. 
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Thomas  A.  Begley  and  Eleanora  Dundas  Begley  his 
wife,  v.  Gibson. 

Dower — Land  required  for  military  purposes — Ordnance  vesting  act , 7 
Vic.,  ch.  11. 

To  an  action  of  dower  the  tenant  pleaded,  that  the  husband  in  his  life  time, 
in  the  year  1823,  granted  certain  land  to  the  king  : that  from  thence  until 
the  passing  of  7 Vic.,  ch.  11.  the  Crown  continued  seised  of  said  land  for 
purposes  connected  with  the  military  defence  of  the  province,  and  the  same 
was  during  all  the  time  aforesaid  duly  set  apart  and  occupied  for  the 
said  purposes ; that  by  the  7 Vic.,  ch.  11,  the  said  land  was  vested  in  the 
principal  officers  of  ordnance,  for  the  service  of  said  department,  & c.  ; 
that  the  lands  m the  declaration  mentioned  formed  part  of  the  said  land, 
and  were  part  of  the  land  on  which  a great  part  of  Bytown  had  been  built, 
as  mentioned  in  the  fifth  clause  of  that  statute,  and  at  the  passing  of  the 
act  was  one  of  the  building  lots  mentioned  in  said  section,  and  was  held 
under  said  officers  by  the  tenant  in  this  suit  ; and  that  under  the  powers 
contained  in  the  sixth  section  the  said  officers  in  1844  conveyed  the  land  to 
the  said  tenant,  to  be  held  by  him  and  his  heirs  for  ever,  clear  of  all  charges 
and  encumbrances  of  whatsoever  kind  or  nature,  as  by  the  said  statute  they 
were  empowered  to  do. 

By  the  7 Vic.,  ch.  1 1 . , sec.  1,  the  land  in  question  was  vested  in  the  principal 
officers  of  ordnance,  but  it  was  provided  that  nothing  in  the  act  should  be 
taken  to  affect  any  right,  title  or  claim,  vested  in  or  possessed  by  any  per- 
son at  the  passing  of  the  act,  nor  to  give  them  a better  title  than  was  then 
vested  in  the  Crown  ; and  the  sixth  section  enacted  that  the  said  officers 
might  convey  this  land,  which  had  for  some  time  been  held  by  the,  tenant 
under  them,  “to  be  held  as  freehold  for  ever,  and  clear  of  all  charges  and 
incumbrances  of  whatsoever  kind  or  nature. 

Held , on  demurrer,  that  the  plea  shewed  no  defence,  for  the  demandant’s 
right  was  not  extinguished  by  the  conveyance  to  the  Crown,  nor  by  the 
provisions  of  the  statute. 

This  was  an  action  brought  by  Thomas  A.  Begley  and 
Eleanora  Dundas  Begley,  hik  wife,  which  said  Eleanora 
Dundas  Begley  was  formerly  the  wife  of  Hugh  Fraser, 
deceased,  to  recover  dower  in  lot  number  15,  on  the  north 
side  of  York  street,  in  the  city  of  Ottawa. 

Flea. — That  the  said  Thomas  A.  Begley  and  Eleanora 
Dundas  Begley,  his  wife,  ought  not  to  have  the  dower  of 
her,  the  said  Eleanora  Dundas  Begley,  of  the  lands,  tene- 
ments, and  premises  aforesaid,  with  the  appurtenances, 
aforesaid,  or  any  part  thereof,  of  the  endowment  of  the  said 
Hugh  Fraser,  heretofore  her  husband,  because  he  says  that 
the  said  Hugh  Fraser  in  his  lifetime,  to  wit,  on  the  18th  of 
June,  1823,  did  by  deed  grant,  bargain  sell,  alien,  transfer, 
convey,  confirm,  surrender,  and  yield  up  unto  his  late 
Majesty  King  George  the  Fourth,  his  heirs  and  successors, 
for  ever,  all  those  certain  lots  and  parcels  of  lands,  situate, 
lying  and  being  in  the  township  of  Nepean,  in  the  now  county 
of  Carleton,  containing  by  admeasurement  four  hundred 
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and  fifteen  acres  of  land,  &c.,  &c.,  (describing  them  by  metes 
and  bounds.) 

And  the  said  James  Gibson  further  saith,  that  from  the 
year  of  our  Lord  1823,  until  the  passing  of  the  act  of  parlia- 
ment next  mentioned,  his  said  late  Majesty  King  George  the 
Fourth,  and  his  successors,  his  late  Majesty  King  William 
the  Fourth,  and  her  Majesty  the  now  Queen,  respectively, 
while  respectively  Kings  and  Queen  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  were,  and  continued  seised  in 
their  demesne  as  of  fee,  in  right  of  their  Crown  of  Great 
Britain  and  Ireland,  of  the  said  lots  and  parcels  of  land  so 
surrendered  as  aforesaid  for  purposes  connected  with  the 
military  defence  of  the  late  province  of  Upper  Canada  and 
Lower  Canada,  and  of  the  Province  of  Canada,  and  the  said 
lots  of  land  during  all  the  time  aforesaid  were  duly  set  apart, 
used  and  occupied  for  the  said  purposes  by  her  Majesty  and 
her  said  predecessors,  and  during  all  the  time  aforesaid  were 
by  her  Majesty  and  her  said  predecessors,  duly  placed  under 
the  charge  and  control  of  the  officers  of  Ordnance  of  her 
Majesty  and  her  said  predecessors,  for  her  Majesty  and  her 
said  predecessors,  for  the  purposes  aforesaid ; and  that  by 
an  act  of  parliament  of  the  province  of  Canada  passed  in  the 
seventh  year  of  the  reign  of  her  Majesty,  chaptered  eleven, 
and  entitled  “ An  act  for  vesting  in  the  principal  officers 
of  her  Majesty’s  Ordnance  the  estates  and  property  therein 
described,  for  granting  certain  powers  to  the  said  officers, 
and  for  other  purposes  therein  mentioned,  the  said  lots  of 
land  so  surrendered  and  hereinbefore  described,  and  which 
are  described  in  the  schedule  to  the  said  act  as  follows, 
(giving  the  description,  namely,  415  acres  in  the  township 
of  Nepean,  purchased  in  1823  by  the  Right  Honourable  the 
late  Earl  of  Dalhousie,  then  Governor  General,  acting  for  his 
Majesty,  from  Hugh  Fraser,  and  conveyed  in  trust  for  his 
Majesty,  his  heirs  and  successors,)  were  vested  in  the  princi- 
pal officers  of  her  Majesty’s  Ordnance  in  Great  Britain,  and 
their  successors  in  the  said  office,  and  the  several  estates  and 
interests  therein,  subject  to  the  provisions  of  the  said  act, 
and  in  trust  for  her  Majesty,  her  heirs  and  successors,  for 
the  services  of  the  said  department,  or  for  such  other  services 
as  her  Majesty,  her  heirs  or  successors,  or  the  said  principal 
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officers,  should  from  time  to  time  direct ; and  the  said  James 
Gibson  further  saith,  that  the  lands,  tenements  and  premi- 
ses in  the  declaration  mentioned,  form  part  of  the  said  lands 
so  conveyed  and  surrendered  to  his  said  late  Majesty  King 
George  the  Fourth,  and  mentioned  as  aforesaid  in  the  said 
schedule,  and  by  the  said  act  vested  in  the  principal  offi- 
cers of  her  Majesty’s  ordnance,  in  trust  for  her  Majesty, 
her  heirs  and  successors,  and  that  the  said  lands,  tenements, 
and  premises  in  said  declaration  mentioned,  are  part  of 
the  lands  on  which  a great  part  of  the  town  of  Bytown 
had  been  built,  as  mentioned  in  the  fifth  section  of  the  said 
statute,  and  at  the  time  of  the  passing  of  the  said  statute 
were  one  of  the  building  lots  mentioned  in  said  section  as 
being  held  under  the  said  principal  officers,  and  were  then 
so  held  under  the  said  principal  officers  by  the  said  James 
Gibson ; and  that  under  and  pursuant  to  the  powers  and 
provisions  contained  in  the  sixth  section  of  the  said  statute 
or  act  of  parliament,  and  upon  and  after  making  of  the  pay- 
ments mentioned  in  and  provided  by  the  said  sixth  section, 
the  said  principal  officers,  who  from  the  time  of  the  passing 
of  the  said  statute  up  to  the  time  of  making  the  deed  here- 
inafter mentioned  were  and  continued  seised  in  fee  simple 
under  the  said  statute,  of  the  said  lands,  tenements  and 
premises  in  the  declaration  mentioned,  did  by  a good  and 
valid  deed  and  title  dated  the  19th  of  December,  1844,  con- 
vey the  said  lands,  tenements,  and  premises  in  the  declara- 
tion mentioned,  with  their  appurtenances,  and  the  fee  simple 
thereof,  to  him,  the  said  James  Gibson,  to  be  by  him,  the 
said  James  Gibson,  his  heirs  and  assigns,  held  in  freehold 
for  ever,  and  clear  of  all  charges  and  incumbrances  of  what- 
soever kind  or  nature,  as  by  the  said  statute  or  act  of  par- 
liament they  were  empowered  to  do ; and  the  said  James 
Gibson  has  ever  since  continued  seised  in  fee  simple  of  the 
said  lands,  tenements  and  premises,  under  the  said  deed  and 
title ; and  this  the  said  James  Gibson  is  ready  to  verify,  and 
therefore  he  prays  judgment,  &c.,  &c. 

j Replication. — That  the  said  Eleanora  Dundas  Begley 
ought  not,  by  reason  of  anything  in  the  said  third  plea 
mentioned,  to  be  barred  of  her  dower  in  the  said  lands, 
because  they  say  that  the  said  Hugh  Fraser,  the  former 


BEGLEY  V.  GIBSON. 


461 


husband  of  the  said  Eleanora  Dundas,  whilst  he  was  seised 
of  the  said  lands  in  his  demense  as  of  fee,  and  after  his  in- 
termarriage with  the  said  Eleanora  Dundas,  and  after  the 
said  Eleanora  Dundas  had  by  her  said  marriage  acquired  an 
inchoate  right  to  dower  in  the  said  lands,  and  whilst  she, 
said  Eleanora  Dundas,  was  the  wife  of  the  said  Hugh  Fra- 
ser, he,  the  said  Hugh  Fraser,  made  such  conveyance  of  the 
said  lands  as  in  the  said  third  plea  is  first  mentioned,  and 
that  after  the  death  of  the  said  Hugh  Fraser  and  after  the 
said  inchoate  right  to  dower  in  the  said  lands  of  the  said 
Eleanora  Dundas  had  become  perfect,  the  said  principal  offi- 
cers made  such  conveyance  of  the  said  iands  to  the  said 
James  Gibson,  as  in  said  third  plea  is  also  mentioned,  but 
that  the  said  Eleanora  Dundas  did  not  join  in  or  execute  the 
said  conveyances,  or  either  of  them,  nor  did  she,  the  said 
Eleanora  Dundas,  in  any  other  manner  ever  bar,  release,  or 
part  with  her  dower  in  the  said  lands,  or  any  part  thereof. 

Demurrer. — That  the  replication  admits  the  truth  of  the 
allegations  contained  in  the  said  plea,  but  shews  no  sufficient 
answer  thereto  : that  the  plea  shews  that  the  land,  out  of 
and  in  respect  of  which  dower  is  claimed,  was  land  held  by 
her  Majesty  and  her  predecessors,  in  fee  simple,  from  the 
year  of  our  Lord,  1823,  down  to  the  passing  of  the  Ordnance 
Vesting  Act,  7 Vic.,  ch.  11,  for  purposes  connected  with  the 
military  defence  of  the  late  Provinces  of  Upper  Canada  and 
Lower  Canada,  and  of  the  Province  of  Canada,  and  that 
dower  cannot  be  claimed  or  recovered  out  of  land  held  for 
such  purposes : that  by  the  said  statute  the  fee  simple  of 
the  said  land  was  vested  in  the  principal  officers  of  Ord- 
nance, for  purposes  connected  with  the  military  defence  of 
the  province,  and  was  free  from  all  such  claims  as  claims  of 
dower:  that  the  said  plea  shews  that  a conveyance  was 
made  to  the  said  James  Gibson  by  the  said  principal  officers 
in  fee  simple,  and  free  from  all  charges  and  incumbrances, 
under  and  pursuant  to  the  sixth  section  of  the  said  statute, 
and  under  the  said  section  and  the  said  statute  the  said 
James  Gibson  before  and  at  the  time  of  the  commencement 
of  this  suit  held,  and  still  holds  the  said  lands  free  and  clear 
of  all  claims  for  dower. 
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The  demandants  joined  in  demurrer,  and  gave  notice  of 
the  following  exceptions  to  the  plea  : — that  it  does  not  ap- 
pear in  or  by  the  said  third  plea  that  the  said  Eleanora 
Dundas  Begley  ever  released  her  dower  to  the  said  the 
Right  Honourable  the  Earl  of  Dalhousie,  or  to  her  Majesty, 
or  to  any  of  her  predecessors  : that  at  the  time  of  the  pass- 
ing of  the  act  in  said  third  plea  mentioned  the  said  Eleanora 
Dundas  Begley  was  therefore  entitled  to  her  dower  in  the 
said  lands,  under  the  proviso  in  the  first  section  of  the  said 
act  contained,  and  that,  the  said  Eleanora  Dundas  Begley 
being  so  entitled,  the  said  third  plea  does  not  shew  or  set 
forth  any  valid  defence  to  the  said  action. 

Richards , Q.  C.,  for  the  demurrer,  cited  Hoyt  v.  Widder- 
field,  5 U.  C.  R.  180  ; Thornhill  v.  Jones,  12  U.  C.  R.  235 ; 
Park  on  Dower,  121 ; Bac.  Abr.  “ Dower,”  B.  2 ; Com.  Dig. 
“ Dower,”  A.  8 ; Bl.  Com.  II.  132  ; Co.  Lit.  31  b. 

Adam  Wilson , Q.  C.,  contra. 

The  statutes  referred  to  are  noticed  in  the  judgment. 

Robinson,  C J„  delivered  the  judgment  of  the  court. 

This  case  appears  to  be  one  of  very  considerable  import- 
ance as  regards  the  interests  it  involves. 

In  the  argument  the  tenant  placed  some  reliance  upon 
the  dictum,  which  is  repeated  wherever  the  law  of  dower  is 
comprehensively  treated  of,  that  a woman  is  not  dowable  of 
a castle  or  fortress  maintained  for  the  public  defence.  Lord 
Coke,  in  Co.  Lit.  31  b,  states  the  principle  thus : “ Of  a 
castle  that  is  maintained  for  the  necessary  defence  of  the 
realm  a woman  shall  not  be  endowed,  because  it  ought  not 
to  be  divided,  and  the  public  shall  be  preferred  before  the 
private.”  There  is  no  doubt  ample  authority  in  support  of 
the  principle  as  it  is  thus  laid  down,  and  the  exception  is 
one  not  only  justified  on  the  strongest  grounds  of  public 
policy,  but  it  may  be  said  fairly  to  arise  ex  necessitate , for 
to  allow  the  claim  of  the  widow  to  enter  into  and  possess  a 
third  part  of  a castle  held  for  the  public  defence,  would  be 
altogether  inconsistent  and  absurd.  But  we  do  not  think 
the  present  case  can,  without  straining  the  law  unwarranta- 
bly, be  brought  within  that  principle.  We  see  nothing  upon 


BEGLEY  V.  GIBSON. 


463 


the  pleadings  of  the  existence  of  any  castle  or  fortress  any- 
where upon  the  tract  in  question. 

The  demandant  is  claiming  dower  in  a town  lot  in  the 
city  of  Ottawa,  which  the  Crown,  or  rather  the  principal 
officers  of  Ordnance,  sold  and  conveyed  to  the  tenant,  Gib- 
son, in  fee  simple,  and  which  formed  part  of  415  acres, 
acquired  by  the  Crown  by  purchase  from  the  demandant’s 
husband  during  the  coverture. 

The  deed  by  which  the  Crown  acquired  the  land  is  not 
set  out,  but  the  statement  in  the  third  plea  is  not  denied, 
that  after  the  purchase,  the  land  (that  is,  the  415  acres) 
was  held  by  the  Crown  for  purposes  connected  with  the 
military  defence  of  Canada,  and  was  set  apart,  used  and 
occupied  for  such  purposes,  and  placed  under  the  control  of 
the  officers  of  Ordnance.  Though  the  purchase  was  made 
by  the  Crown  so  early  as  in  1823,  we  see  from  the  acts  of 
parliament  referred  to,  that  it  was  made  in  consequence  of 
an  intention  then  entertained  of  constructing  the  Rideau 
Canal,  for  which  provision  was  afterwards  made  by  the 
public  act  passed  in  1827,  8 Geo.  IV.,  ch.  1.  (a)  That  act 
recites  that  his  Majesty  had  directed  measures  to  be  taken 
“ under  the  superintendence  of  the  proper  military  depart- 
ment, for  constructing  a canal  for  uniting  the  water  of  Lake 
Ontario  with  the  river  Ottawa,  and  thereby  affording  a con- 
venient navigation  for  the  transport  of  naval  and  military 
stores  ; and  whereas  such  a canal,  when  completed,  will  tend 
most  essentially  to  the  security  of  the  province,  by  facili- 
tating measures  for  its  defence , and  will  also  greatly  pro- 
mote its  agricultural  and  commercial  interests.” 

This  recital  serves  rather  to  shew  that  to  facilitate  mili- 
tary defence  in  a general  sense  was  one  of  the  inducements 
for  undertaking  the  work,  than  that  any  or  all  of  the  lands 
required  in  consequence  of  the  intention  to  construct  the 
work,  were  intended  to  be  held  and  occupied,  or  were  after- 
wards necessarily  held  and  occupied  for  the  public  defence, 
within  what  we  conceive  to  be  the  meaning  of  the  principle 
as  laid  down  by  Lord  Coke.  And  indeed  the  language  of 
the  plea,  which  states  only  that  the  land  had  been  occupied 


{a)  Printed  in  the  local  and  private  acts,  revised  statutes,  page  197. 
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by  her  Majesty  and  her  predecessors,  “ for  purposes  con- 
nected with  the  military  defence  of  Upper  Canada,”  though 
as  definite  and  strong  as  it  could  have  been  used  consist- 
ently with  the  truth  of  the  case,  does  not  in  our  opinion 
bring  this  case  within  the  exception  of  which  the  defendant 
would  avail  himself. 

It  is  to  be  considered,  also,  that  we  know  judicially  from 
the  public  statute  7 Vic.,  ch.  11,  secs.  1,  5,  7,  that  the  lands 
sold  by  the  Ordnance,  as  those  lots  were,  to  private  indivi- 
duals, and  now  forming  part  of  the  city  of  Ottawa,  were 
disposed  of  by  the  Crown  as  not  being  necessary  to  be  held 
for  military  defence,  which  indeed  is  shewn  by  the  fact  of 
their  having  been  so  disposed  of  by  the  principal  officers  of 
her  Majesty’s  Ordnance.  And,  moreover,  this  is  no  ques- 
tion between  the  demandant  and  the  Crown,  in  which  the 
effect  of  any  such  circumstance  as  the  land  out  of  which 
dower  is  claimed  being  actually  occupied  as  a fortress  or 
otherwise  for  the  military  defence  of  the  province  can  come 
in  question,  for  this  land,  being  disposed  of  by  the  Crown, 
is  now  held  by  a private  individual  as  his  own  exclusive 
property,  wholly  unconnected  with  the  military  defence  of 
the  country. 

We  have  only  to  consider,  then,  whether  the  claim  of  the 
widow  to  dower  in  lands  of  which  her  husband  was  seised 
in  fee  during  her  coverture,  has  been  barred,  or  is  lost,  by 
or  in  consequence  of  any  thing  that  is  stated  in  the  plea,  or 
of  which  we  are  bound  to  take  judicial  notice. 

The  mere  fact  of  the  husband  having  surrendered  the 
estate  to  the  Crown,  would  not,  we  assume,  interfere  with 
the  claim  to  dower,  for  in  the  hands  of  the  Crown  it  might 
be  subject  to  dower,  though  the  claim  could  not  be  enforced, 
as  against  an  individual,  by  action,  but  must  be  promoted 
by  such  a proceeding  as  the  prerogative  requires  to  be  adopt- 
ed in  such  cases,  that  is,  by  petition,  as  appears  in  Menvil’s 
case  (13  Rep.  22,)  where  the  widow  was  petitioning  Queen 
Elizabeth  for  her  dower  in  land  which  her  husband  had  been 
seised  of  in  fee,  and  had  alienated  to  persons  who  conveyed 
to  the  Queen  ; and  it  was  objected  that  the  demandant, 
claiming  an  estate  or  interest  against  the  Crown,  ought  to 
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have  had  an  office  found  for  her  ; but  the  court  held  that  to 
be  unnecessary,  because  the  title  to  dower  stood  with  the 
Queen’s  title,  and  affirmed  it,  though  it  would  have  been 
otherwise,  they  said,  if  the  title  in  the  demandant  in  the 
petition  had  disaffirmed  the  Queen’s  title.  The  court  there- 
fore entertained  her  claim  upon  petition  without  office,  she 
claiming  only  for  term  of  life,  and  affirming  the  title  of  the 
Queen. 

If,  then,  we  do  not  find  in  the  mere  fact  of  Hugh  Fraser, 
the  husband,  having  during  the  coverture  conveyed  the  land 
to  the  King,  or  in  the  purpose  for  which  the  land  is  stated 
and  appears  to  have  been  held  by  the  Crown,  any  thing 
decisive  against  the  widow’s  claim  for  dower,  we  have  only 
to  consider  whether  any  thing  has  been  done  by  the  legis- 
lature which  extinguished  the  claim,  either  upon  the  estate 
vesting  in  the  Crown  or  afterwards,  or  which  enabled  the 
Crown  to  convey  the  land  free  from  any  such  claim  ; for  it 
cannot  be  questioned  that  it  was  in  the  power  of  the  legisla- 
ture to  do  either  one  or  the  other,  but  then  the  intention  to 
bar  the  dower  must  be  clear,  and  such  intention  must  appear 
to  have  been  so  plainly  carried  out  as  not  to  leave  reason- 
able ground  for  doubt. 

It  is  the  tenant’s  plea  that  we  have  to  consider,  rather 
than  the  replication  in  answer  to  it,  which  is  demurred  to, 
for  it  is  quite  clear  that  if  the  plea  is  in  substance  a bar, 
the  replication  can  be  no  sufficient  answer  to  it,  for  it  takes 
no  notice  of  the  special  matter  pleaded,  but  merely  asserts 
that  the  demandant’s  husband  was  seized  during  the  cover- 
ture, and  that  she  never  barred  her  dower. 

The  tenant  in  his  plea  relies  on  the  Ordnance  Vesting 
Act,  7 Vic.,  ch.  11,  and  the  question  is,  if  the  Crown  by  the 
deed  made  by  Fraser  in  June,  1823,  took  the  estate,  subject 
to  the  widow’s  claim  for  dower,  which  for  anything  that  we 
see  I think  was  the  case,  did  the  legislature  by  that  statute 
extinguish  the  claim  ? 

As  there  is  no  appearance  of  any  compensation  granted 
for  the  claim,  or  of  the  demand  an  tliaving  done  or  concurred 
in  any  thing  that  would  bar  it,  it  should  appear  clearly  that 
the  legislature  have  done  what  the  tenant  in  his  plea  asserts 
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they  have,  for  it  certainly  would  not  have  been  competent 
to  the  Crown,  after  it  had  taken  the  estate,  to  do  any  thing 
in  derogation  of  the  claim  to  dower  which  remained  in  the 
widow. 

It  seems  strange  that  care  was  not  taken  to  see  that  the 
claim  for  dower  was  barred  when  the  purchase  was  made. 
As  we  must  assume  on  this  record  that  it  was  not  barred  by 
any  deed  of  the  grantor’s  wife,  we  should  expect  to  see  some 
provision  made  in  the  statute  for  compensating  the  demand- 
ant for  the  claim,  if  it  were  intended  to  extinguish  it  by  the 
interposition  of  the  legislature.  The  statute  contains  no 
such  provision,  but  does  it  nevertheless  abolish  the  right  ? 

The  claim  to  dower,  it  is  clear,  was  present  to  the  mind  of 
the  person  who  framed  the  statute,  for  in  the  10th  and  22nd 
sections  there  are  provisions  respecting  dower,  but  these 
clauses  do  not  reach  the  present  case,  of  land  that  had  been 
acquired  by  the  Crown,  and  was  held  by  it  at  the  time  of 
passing  the  act ; nor  is  there  any  express  mention  of  dower 
in  any  part  of  the  statute  which  applies  to  lands  so  acquired 
and  held. 

Then  is  there  in  the  act  any  general  provision  which  by 
fair  construction  affects  the  claim  of  the  demandant,  although 
dower,  eo  nomine,  may  not  be  mentioned  in  such  provision. 

The  first  section  of  the  statute  seems  to  us  clearly  to 
include  this  tract  of  415  acres  bought  from  Mr.  Fraser,  and 
the  saving  at  the  end  of  that  clause  would,  we  think,  extend 
to  any  right  of  dower  existing  at  the  passing  of  the  act, 
though  I have  doubted  whether  the  words  can  be  held  to 
embrace  a mere  inchoate  or  possible  claim  to  dower  contin- 
gent upon  the  death  of  the  husband,  and  whether  Fraser  was 
dead  or  not  when  the  act  was  passed,  does  not  appear  on  this 
record.  Such  an  inchoate  or  contingent  claim  could  hardly 
be  held  to  be  a “ title  or  claim  vested  in  or  possessedby  ” the 
wife,  “to,  in,  or  upon  the  landf  so  long  as  her  husband  was 
living;  and  yet,  if  the  question  depended  only  on  that 
clause,  as  we  would  desire  to  give  it  a liberal  construction, 
it  would  be  proper  to  consider  as  coming  in  aid  of  a liberal 
construction  the  words  which  follow,  “ nor  to  give  the  said 
principal  officers  any  greater  or  better  title  to  any  lands  or 
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real  property  than  is  now  vested  in  the  Crown,  or  in  some 
person  or  party  in  trust  for  the  Crown.” 

Taking  the  whole  together,  we  should  be  inclined  to  hold 
it  to  be  the  effect  of  the  saving  words  in  that  clause,  that 
the  Crown  holding  the  land  subject  to  the  wife’s  contingent 
claim  to  dower,  the  legislature  did  not  by  the  act  mean  to 
vest,  and  did  not  vest  the  land  in  the  Ordnance  discharged 
of  that  contingent  claim  ; for  then  in  fact  the  officers  of  the 
Ordnance  would  have  a better  title  than  the  Grown,  in  the 
reasonable  sense  of  the  words  used,  though  in  strict  legal 
sense  the  title  of  the  Crown  was  good,  but  exposed  to  the 
contingency  of  an  incumbrance  upon  it  being  created  by  the 
circumstance  of  the  wife  surviving  her  husband. 

Our  statutes  relating  to  the  barring  of  dower  by  married 
women  shew  plainly  that  the  legislature  has  treated  the 
inchoate  right  to  dower  as  a claim,  and  even  as  a right  while 
the  husband  is  still  living. 

But  then  we  have  to  consider  the  sixth  clause  of  the  Ord- 
nance Vesting  Act  7 Vic.,  ch.  11,  on  which  the  tenant  mainly 
relied  in  the  argument  of  this  case,  and  has  expressly  relied 
in  his  plea. 

It  is  averred  in  the  plea  that  the  lot  of  land  out  of  which 
dower  is  claimed  is  one  of  those  lots  in  the  city  of  Ottawa 
referred  to  in  the  5th  and  6th  sections  of  the  act,  and  that 
is  not  denied.  The  defendant,  on  his  side,  contends  that  the 
sixth  clause  is  decisive  against  the  demandant’s  claim  to 
dower,  because  it  does  in  express  terms  enable  the  principal 
officers  of  the  Ordnance  to  convey  to  any  person  who  shall 
after  the  passing  of  that  act  become  the  purchaser  of  any 
land  referred  to  in  that  clause,  and  shall  have  paid  for  it  as 
the  act  requires,  “ the  fee  simple  of  the  land,  to  be  held  in 
freehold  for  ever,  and  clear  of  all  charges  or  incumbrances 
of  vjhatsoever  kind  or  nature .” 

It  is  stated  by  the  demandant,  in  her  replication,  that  her 
husband  died  before  the  conveyance  was  made  to  the  tenant, 
Gibson,  and  that  the  right  of  dower  had  therefore  become 
perfect,  and  was  an  “ incumbrance  ” before  and  at  the  time 
that  he  received  his  title.  For  all  that  appears  in  the  plead- 
ings, indeed  the  husband  may  have  been  dead  before  the 
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act  7 Vie.,  eh.  11,  was  passed,  in  which  case  the  demand- 
ant’s right  to  dower  would  have  been  perfect  before  the  land 
in  question  was  transferred  by  her  Majesty  to  the  Ordnance. 

However  this  was,  it  must  have  formed  an  incumbrance 
existing  at  the  time  the  act  was  passed,  and  the  tenant 
insists  that  the  effect  of  the  sixth  clause  must  be  to  relieve 
the  estate  in  his  hands  from  that  incumbrance,  whatever 
equitable  claim  to  compensation  the  demandant  may  be 
thought  to  have  in  consequence  of  that  provision  against  any 
other  person  or  party. 

There  is  much  apparent  force  in  the  tenant’s  claim  to  be 
treated  as  holding  under  that  clause  a good  parliamentary 
title,  free  from  all  incumbrances,  and  the  argument  in  his 
favour  would  have  been  stronger  if  the  statute  had  contained 
no  such  saving  as  that  which  is  to  be  found  at  the  end  of  the 
first  clause.  The  whole  question  seems  to  us  to  turn  upon 
the  effect  of  the  first  and  sixth  clauses  taken  together.  If 
we  give  a literal  interpretation  to  the  sixth  clause,  un- 
restricted by  the  saving  contained  in  the  first,  then  un- 
doubtedly the  tenant,  when  he  took  his  deed,  must  have  ac- 
quired a good  title  against  all  the  world,  and  one  relieved 
from  incumbrances  of  every  kind. 

But  in  our  opinion  it  would  be  unreasonable  to  give  that 
construction  to  the  sixth  clause.  We  must  allow  its  effect 
to  be  controlled  by  the  saving  contained  in  the  first  clause, 
which  saving  is  nothing  more  than  natural  justice  would 
have  dictated,  in  order  to  prevent  the  act  of  the  legislature 
from  having  an  injurious  ex  post  facto  operation. 

We  consider  that  nothing  more  is  meant  by  the  sixth 
clause,  than  that  the  title  which  the  purchaser  is  to  receive 
from  the  principal  officers  of  the  Ordnance  shall  be  free 
from  quit-rents,  or  rent-charges,  or  incumbrances  of  any 
kind,  created  or  attempted  to  be  created  by  the  Government 
or  by  the  Ordnance,  since  the  land  was  acquired  by  the 
Crown  ; in  other  words  that  the  principal  officers  shall  con- 
vey fully  and  freely,  without  reserve  of  any  kind,  all  the 
interest  which  they  took  under  the  statute. 

It  could  not  have  been  intended  by  the  sixth  clause  to 
abolish  the  protection  justly  provided  by  the  first,  by  en- 
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abling  the  officers  of  the  Ordnance  to  convey  to  purchasers 
from  them  a better  title  than  the  Crown  ever  held,  and 
better  than  had  been  vested  in  them  under  the  statute. 

In  our  opinion  judgment  must  be  given  in  favour  of  the 
demandant. 

Judgment  for  demandant  on  demurrer. 


Scott  et  al.  v.  The  Corporation  of  the  Town  of 
Peterborough. 

Municipal  corporations — Work  and  labour — Plea , that  the  debt  was  incurred  in 
previous  years  without  authority , and  not  provided  for. 

Declaration  against  the  Corporation  of  the  Town  of  Peterborough  for  i860, 
for  work  and  materials,  and  for  goods  and  money  supplied  “to  aid  and 
assist  in  the  construction  of  a certain  bridge  across  the  river  Otonabee, 
connecting  the  boundary  line  between  the  townships  of  Otonabee  and 
Douro,  in  said  County  of  Peterborough  with  the  boundary  line  between 
the  township  of  Smith  and  the  town  of  Peterborough. 

Pleas  1. — That  the  cause  of  action  arose  for  and  concerning  a debt  incurred 
and  falling  due  during  1859,  which  was  not  within  the  ordinary  expendi- 
ture of  the  corporation  for  that  year,  and  for  which  no  estimate  was  made 
and  no  rate  imposed. 

2.  That  the  debt  was  incurred  in  1859,  for  assisting  to  build  a bridge  not 
within  the  municipality,  which  debt  was  not  authorised  by  any  by-law, 
nor  any  rate  provided  therefor. 

3.  That  the  bridge  was  not  on  the  bounds  of  the  said  town  of  Peterborough. 
Held , on  demurrer,  that  the  first  and  second  pleas  shewed  a good  defence  ; 

and  that  the  third  plea  was  also  good,  for  the  declaration  sufficiently 
shewed  that  the  bridge  was  not  within  the  town,  though  that  was  not 
negatived  by  the  plea. 

Declaration  for  money  payable  by  the  defendants  to  the 
plaintiffs  for  goods  bargained  and  sold,  for  work  and  mate- 
rials, money  paid,  and  for  goods  and  money  supplied, 
furnished  and  given  by  the  plaintiffs  to  divers  persons  at  the 
request  of  the  defendants,  to  aid  and  assist  in  the  construc- 
tion of  a certain  bridge  across  the  river  Otonabee,  connect- 
ing the  boundary  line  between  the  townships  of  Otonabee 
and  Douro  in  the  said  county  of  Peterborough,  with  the 
boundary  line  between  the  towoship  of  Smith  and  the  town 
of  Peterborough ; and  for  interest,  for  money  had  and 
received,  and  on  account  stated. 

Second  plea,  that'  the  plaintiffs’  cause  of  action  if,  any, 
arose  after  the  passing  of  the  act  22  Vic.,  ch.  99.  for  and 
concerning  a debt  alleged  to  be  incurred  and  falling  due 
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during  the  municipal  year,  1859,  by  the  defendants,  being  a 
municipal  corporation  under  the  said  act,  and  for  which 
said  alleged  debt,  which  was  not  within  the  ordinary  expen- 
diture of  the  said  corporation  during  the  said  year,  no 
estimate  was  made  by  the  said  defendants,  nor  any  by-law 
passed  by  them  for  the  creation  of  such  debt,  nor  for  im- 
posing any  rate  over  and  above,  and  in  addition  to  all  other 
rates  whatsoever  for  the  paj^ment  of  the  said  debt. 

Third  plea,  that  the  said  alleged  debt  in  the  declaration 
mentioned  was  incurred  after  the  passing  of  the  act  22  Vic., 
ch.  99,  to  wit,  in  the  municipal  year,  1859,  by  the  defend- 
ants, being  a municipal  corporation  under  the  said  act,  in 
assisting  to  build  and  erect  a bridge  not  within  the  said 
municipality  of  the  said  defendants,  which  said  assistance 
and  said  debt  was  not  authorised  by  any  by-law  passed  by 
the  said  defendants,  being  a municipal  corporation  as  afore- 
said, nor  any  rate  nor  means  whatever  for  the  payment 
thereof  provided. 

Fourth  'plea,  to  the  fourth  count,  that  the  bridge  in  the 
said  fourth  count  mentioned  is  not  situated  or  erected  on 
the  bounds  of  the  said  town  of  Peterborough. 

Demurrer  to  all  these  pleas — that  the  defendant  admit- 
ting by  their  pleas  that  they  employed  the  plaintiffs  to  do 
the  work,  perform  the  services,  and  expend  the  money  in 
the  declaration  mentioned,  and  that  they  have  received  and 
are  enjoying  the  benefits  and  advantages  thereof,  the  mat- 
ters set  forth  in  the  said  pleas  respectively  constitute  no 
good  or  legal  bar  to  this  action. 

Ecdes,  Q.  C.,  for  the  demurrer. 

Read,  Q.  C.,  contra,  cited  Mellish  v.  The  Town  Council 
of  Brantford,  2 C.  P.  35. 

The  statutes  referred  to  are  cited  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  two  pleas  appear  to  come  within  the  decision 
made  in  the  Court  of  Common  Pleas  in  the  case  cited,  of 
Mellish  v.  The  Town  Council  of  Brantford,  (2  C.  P.  35,) 
and  though  that  judgment  was  given  upon  the  effect  of  the 
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original  Municipal  act,  12  Vie.,  eh.  81,  as  amended  by  the 
statute  passed  in  the  following  year,  yet  it  equally  applies 
to  the  state  of  the  law  which  existed  in  1858,  and  exists  at 
present. 

The  plaintiff  in  this  case  has  endeavored  to  maintain  that, 
without  reference  to  questions  upon  what  municipal  corpo- 
rations ought  to  do,  and  what  they  may  or  may  not  legally 
do  in  regard  to  incurring  debts  and  providing  for  their  pay- 
ment it  is  sufficient  to  warrant  a recovery  against  any  such 
corporation  that  the  debt  upon  which  they  were  sued  was 
incurred  for  a good  consideration  in  money,  or  materials  or 
labour  which  they  have  accepted  and  used ; and  that  it  is 
no  defence  which  they  can  be  allowed  to  urge  that  they 
have  not  themselves  taken  certain  proceedings  which  the  law 
required  them  to  take,  either  in  contracting  such  debts  or 
providing  for  their  payment.  But  we  cannot,  we  think,  rest 
upon  any  such  principle.  The  legislature,  in  order  to  pro- 
tect the  interests  of  the  rate-payers  of  the  several  munici- 
palities against  abuse  of  the  powers  intrusted  to  the  muni- 
cipal councils  which  represent  them,  and  which  have 
authority  for  many  purposes  to  bind  them,  have  provided 
certain  restrictions  upon  their  powers,  which  restrictions 
would  be  of  little  or  no  value  for  the  purpose  intended  if 
persons  dealing  with  corporations  were  not  obliged  for  their 
own  safety  to  enquire  into  and  take  notice  of  the  extent  of 
theirs  powers,  and  what  does  or  does  not  come  within  the 
proper  scope  of  their  authority.  No  doubt,  when  a person 
who  has  advanced  his  money  or  applied  his  labour  at 
the  request  of  a corporation,  and  is  seeking  to . enforce 
payment,  is  met  by  defences  of  the  kind  which  are  set  up 
in  this  action,  if  such  defence  succeeds  a case  of  apparent 
hardship  is  created,  and  sometimes  of  great  real  hardship  ; 
but  it  is  necessary  to  consider  what  is  due  to  the  community, 
on  the  other  hand,  and  what  ruinous  waste  and  injustice 
might  take  place  if  certain  checks  were  not  imposed  on  the 
actions  of  municipal  bodies.  Some  checks  have  of  neces- 
sity been  imposed,  and  when  in  any  such  case  the  governing 
body  of  a corporation  has  clearly  exceeded  its  legal  powers, 
courts  of  justice  have  no  discretion  to  make  their  acts  never- 
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theless  binding  upon  those  whom  they  represent  in  one  case 
more  than  in  another,  nor  in  any  such  case. 

The  defendants  in  their  second  plea  object  to  the  attempt 
to  make  them  liable  in  this  action  for  a debt  incurred  not  by 
themselves — that  is,  not  by  the  council  of  1860 — but  by  the 
council  of  the  previous  year,  1859,  because  they  say  it  was 
not  a debt  contracted  for  any  thing  within  the  ordinary 
expenditure  of  the  corporation  for  that  year,  (1859,)  when 
the  debt  was  incurred,  nor  yet  was  there  any  estimate  made 
iu  1859  of  the  sum  that  would  be  required  to  meet  it,  nor 
any  by-law  passed  to  provide  for  its  payment  by  imposing  a 
special  rate  for  that  purpose  in  addition  to  all  other  rates ; 
and  it  is  alleged  that  the  debt  not  only  was  incurred  in  1859, 
but  that  it  fell  due  within  that  year. 

Upon  the  facts  stated  in  their  second  plea  the  corporation 
have  no  power  in  1850  to  impose  a rate  for  paying  this 
debt.  They  have  no  authority  and  cannot  be  legally 
obliged  to  pay  it  out  of  the  moneys  raised  for  meeting  the 
ordinary  expenditure  of  their  year;  and  the  question  then 
is,  can  a recovery  be  nevertheless  had  against  them,  to 
compel  payment  of  a debt  which  they  have  no  power  to 
raise  funds  for. 

The  facts  may  have  been  such  in  truth  as  would  shew  the 
plaintiffs’  claim  to  be  one  ior  which  the  corporation  could 
in  this  year  make  provision  by  a rate,  but,  if  they  were,  the 
plaintiffs  should  have  shewn  that  in  a replication  to  the  plea. 
We  have  now  to  deal  with  facts  admitted  to  be  such  as  the 
plea  states. 

Mr.  Harrison,  in  his  very  useful  work,  the  Municipal 
Manual  (page  108)  has  placed  the  question  fairly  in  view,  in 
his  note  to  the  221st  clause  of  the  statute  22  Vic.,  ch.  99, 
and  the  same  question  is  still  open  upon. the  law  as  it  stands 
in  the  Consolidated  Statutes,  ch.  54,  secs.  222-224.  We 
see  no  means  given  to  the  council  of  1860,  by  which  they 
can  raise  money  in  the  present  year  to  pay  a debt  incurred 
and  falling  due  in  1859,  and  not  incurred  for  any  thing  fall- 
ing within  ordinary  expenditure;  and  if  the  defendants  have 
not  means  given  to  them  by  law  of  raising  by  rate  the 
money  necessary  for  satisfying  this  claim,  and  this  not 
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merely  because  the  rate  would  exceed  their  authority  as 
regards  amount,  but  because  it  is  for  a purpose  for  which 
the  defendants  have  no  authority  to  raise  a rate : if  this 
we  say  be  the  position  of  the  defendants,  then  it  appears 
they  cannot  be  liable  to  have  a judgment  recovered  against 
them. 

If  in  a case  like  this,  as  stated  m the  second  plea,  or  in 
any  other  case  whatever,  a judgment  and  execution  should 
be  obtained  against  a corporation,  then  it  appears  that  the 
220th  section  will  enable  the  sheriff  to  collect  the  amount 
by  striking  a rate  and  causing  it  to  be  collected,  if  the 
amount  be  not  paid  to  the  sheriff  by  the  corporation  within 
a month  after  the  amount  of  the  execution  has  been  notified 
to  them.  But  we  take  it  that  that  clause  contemplates  only 
the  satisfaction  of  judgments  for  claims  which  the  corpora- 
tion can  legally  discharge,  or  otherwise  the  courts  of  law 
would  have  the  power  indirectly  given  to  them  of  taxing 
the  ratepayers  without  their  consent  to  pay  debts  which  the 
corporation  itself  could  not  pay  by  a rate. 

We  think  the  second  plea  is  a sufficient  bar  to  the  action, 
and  that  the  third  plea  is  also  good,  upon  the  authority  of 
the  case  of  Mellish  v.  The  Town  Council  of  Brantford,  which 
applies  more  directly  to  this  plea. 

The  186th  and  321st  sections  of  22  Vic.,  ch.  99,  are  to 
be  considered  in  disposing  of  the  fourth  plea.  By  the  first 
of  these  clauses  the  corporation  are  confined  in  their  juris- 
diction, as  at  any  rate  they  would  be,  to  the  limits  of  the 
municipality  which  they  represent.  But  by  the  latter  clause 
the  corporation  of  a town  may  grant  aid  towards  making  a 
bridge  on  the  hounds  of  such  town.  The  fourth  plea  asserts 
that  the  bridge  mentioned  in  the  fourth  count  of  the  decla- 
ration is  not  on  the  bounds  of  the  town  of  Peterborough. 
Of  course,  not  looking  out  of  the  plea,  we  could  not  say  that 
that  was  any  reason  against  the  plaintiffs,  recovery  if  the 
bridge  was  within  the  bounds  of  the  town.  But  the  ques- 
tion is,  whether  the  declaration  does  not  negative  that  sup- 
position. It  appears  to  us  to  do  so,  and  if  so,  then  the  plea 
is  a good  bar. 

Judgment  for  defendants  on  demurrer. 

31  VOL.  xix.  u.  0.,  Q.  B. 
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Feehan  v.  The  Bank  of  Toronto. 

Assignment — Filing — Execution — 20  Vic. , ch.  3,  sec.  2. 

Where  an  assignment  is  filed  within  the  five  days  allowed  by  the  20  Vic., 
ch.  3,  sec.  2,  the  filing  relates  back  to  the  execution,  and  the  assignee  is 
entitled  as  against  a fi.  fa.  placed  in  the  sheriff’s  hands  after  the  assignment 
has  been  executed,  but  before  the  registration. 

Appeal  from  the  county  court  of  York  and  Peel. 

This  was  an  interpleader  issue,  to  try  the  right  to  certain 
goods  seized  under  an  execution  at  the  suit  of  defendants, 
and  claimed  by  the  plaintiff  under  an  assignment  from  the 
execution  debtor. 

The  assignment  was  made  on  the  12th  of  September, 
1859,  but  not  filed  with  the  clerk  of  the  county  court  until 
the  15th,  and  the  execution  was  placed  in  the  sheriff’s  hands 
on  the  14th. 

The  only  question  argued  upon  the  appeal  was,  whether 
under  these  circumstances  the  assignment  or  the  execution 
was  entitled  to  prevail,  the  learned  judge  below  having  de- 
cided in  favour  of  the  execution  creditor. 

Eccles,  Q.  C.,  for  the  appellant.  Helliwell,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  were  told  upon  the  argument  of  this  case,  that  the 
respondent  abandoned  all  other  grounds  of  appeal,  except 
the  objection  taken  at  the  trial  to  the  registration  as  being 
too  late  to  be  available  in  support  of  the  assignment,  being 
after  the  defendants’  fi.  fa.  was  delivered  to  the  sheriff, 
though  before  five  days  had  expired  after  the  execution  of 
the  assignment.  Upon  that  point,  we  think  that  so  long  as 
the  mortgage  is  registered  within  the  five  days  allowed  by 
the  statute  20  Vic.,  ch.  3,  sec.  2,  there  can  be  no  objection  on 
the  ground  of  non-registry,  although  the  fi.  fa.  may  have 
come  to  the  sheriff  in  the  meantime  : that  is,  between  the 
execution  of  the  deed  and  its  registration.  The  registration, 
we  are  of  opinion,  must  be  allowed  to  refer  back  to  the  12th, 
as  in  the  case  of  deeds  of  bargain  and  sale  in  England 
enrolled  within  the  six  months  allowed  for  that  purpose. 

The  assignment  being  a disposition  in  trust  to  sell,  and 
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not  by  way  of  mortgage,  must  come  under  the  second  clause 
of  the  act  20  Vic.,  ch.  3,  if  under  any,  being  looked  upon  as 
a sale ; and  the  provision  in  that  clause  is,  that  every  sale 
of  goods,  not  being  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  immediate  change  of  posses- 
sion, &c.,  must  be  in  writing,  &c.,  and  shall  be  registered  as 
thereinafter  provided  (that  is,  filed  with  the  county  clerk) 
within  five  days  from  the  execution  thereof,  otherwise  such 
sale  shall  be  absolutely  void  as  against  the  creditors  of  the 
bargainor,  and  as  against  subsequent  purchasers  or  mortga- 
gees in  good  faith. 

Now  if  this  act  had  not  been  in  force  there  was  nothing 
to  prevent  the  debtor,  on  the  1.2th  of  September,  1859,  from 
making  such  an  assignment  for  the  benefit  of  his  creditors, 
or  from  disposing  of  his  goods  or  any  portion  of  them  di- 
rectly and  absolutely  to  his  creditors  in  payment  of  his 
debts.  The  common  law  allowed  it  so  long  as  no  writ  of 
execution  had  yet  come  to  the  sheriff’s  hands,  provided  the 
deed  was  made  honestly  and  in  good  faith, and  not  collusively 
and  fraudulently,  upon  any  secret  trust  and  understanding. 

The  statute,  it  is  true,  required  it  to  be  registered  within 
five  days,  otherwise — that  is,  if  it  should  not  be  registered 
ivithin  that  time — it  should  be  void  against  creditors.  It 
was  registered  within  four  days,  and  how  can  it  be  held  that 
the  statute  nevertheless  made  it  void  against  the  execution 
creditor  because  he  came  with  his  writ  within  two  days  of 
the  execution  of  the  deed,  at  a time  before  it  was  required 
that  the  deed  should  be  registered. 

A deed  that  would  be  good  at  common  law  cannot  have 
been  made  void  by  the  statute,  unless  it  has  been  either 
made  in  violation  of  its  provisions,  or  unless  something 
which  the  statute  required  should  be  done  in  order  to  make 
it  legal  has  not  been  complied  with.  Neither  of  these  can 
be  said  to  have  been  the  case  here. 

W e suppose  the  legislature  felt  that  it  would  be  harsh  an  d 
unfair  to  allow  an  honest  deed  to  be  defeated  because  an  exe- 
cution happened  to  come  in  before  it  could  by  possibility 
have  been  registered,  which  might  in  many  cases  happen 
where  the  deed  was  executed  at  a distance  from  the  county 
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town  : and  that  to  prevent  litigation  and  discussion  about 
what  time  it  would  be  reasonable  to  allow,  they  fixed  upon 
five  days  within  which  it  must  be  filed.  If  done  then,  it  is 
the  same,  we  think,  as  if  it  had  been  registered  immediately, 
because  the  law  requires  nothing  more. 

Appeal  allowed,  (a) 


McArthur  v.  Cool,  Nixon,  and  Stafford. 

Division  Court  bailiff- — Action  on  bond  against  his  sureties — Right  to  sue  jointly 
— Wrongful  seizure — Interpleader  issue. 

•Declaration  against  a bailiff  of  a division  court  and  his  sureties,  on  the 
covenant  entered  into  by  them  in  pursuance  of  the  act,  (Con.  Stats.  U. 
C.,  ch.  19,  sec.  25,)  alleging  that  the  bailiff,  having  a writ  of  execution 
against  one  B.,  under  pretence  thereof  wrongfully  seized  and  sold  the 
plaintiff’s  goods,  and  received  the  proceeds  of  such  sale  : that  the  plain- 
tiff having  claimed  the  goods,  and  having  sued  the  bailiff  in  the  county 
court  for  such  seizure,  the  bailiff,  for  the  purpose  of  trying  the  title  to 
said  goods  and  the  proceeds  thereof,  issued  an  interpleader  summons,  on 
which  the  judge  of  the  division  court  determined  that  the  plaintiff  owned 
the  goods,  and  was  entitled  to  the  money  received  by  defendant,  with  the 
costs  ; that  thereupon  it  became  the  duty  of  the  bailiff  to  pay  the  same  to 
the  plaintiff,  yet  he  refused  so  to  do,  whereupon  the  plaintiff  proceeded 
with  his  suit  in  the  county  court,  and  issued  execution  thereon,  which  was 
returned  nulla  bona  ; and  so  the  plaintiff  alleged  that  the  bailiff  had  neg- 
lected to  pay  said  money  so  received  by  him  as  such  bailiff  to  the  plaintiff, 
being  the  party  entitled  thereto,  and  had  misconducted  himself  in  his  office 
to  the  plaintiff’s  damage. 

Plea , by  the  sureties,  that  the  said  bailiff  did  pay  to  the  plaintiff  all  the  money 
he  had  received  by  virtue  of  his  office,  to  which  the  plaintiff  was  entitled, 
and  had  not  misconducted  himself  to  the  damage  of  the  plaintiff  in  any  suit 
or  proceeding  to  which  the  plaintiff  was  a party. 

Held,  on  demurrer  to  the  declaration,  i.  That  the  defendants  could  be  pro- 
perly sued  on  the  covenant  in  a joint  action  ; but 
2.  McLean , J.,  dissenting,  that  no  cause  of  action  upon  the  covenant  was 
shewn  : that  the  wrongful  act  of  the  bailiff  in  seizing  by  mistake  the  goods 
of  a stranger  -was  not  misconduct  or  neglect  of  duty  for  which  his  sureties 
were  liable  ; that  the  a oney  received  by  him,  though  not  received  for  the 
plaintiff  at  first,  became  the  plaintiff’s  by  virtue  of  the  interpleader  order, 
but  ( McLean , J.,  dissenting,  on  this  point  only,)  that  the  plaintiff  had  lost 
his  right  to  sue  for  it  upon  the  covenant  by  proceeding  with  the  county  court 
action  and  obtaining  judgment  there. 

Declaration,  that  the  defendants,  on  the  29th  of 
November,  1858,  by  their  covenant  sealed  with  their 
respective  seals,  covenanted  and  promised  in  the  sum  of 

{a)  In  Feehan  v.  The  Bank  of  Toronto,  io  C.  P.  32,  also  a case  between 
these  same  parties  and  an  appeal  from  the  county  court,  the  Court  of  Com- 
mon Pleas  have  come  to  an  opposite  conclusion  upon  the  effect  of  the  statute, 
upholding  the  judgment  below. 
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money  following,  the  said  defendant  John  Cool  in  the  sum 
of  £1000,  the  said  defendant  Adam  Nixon  in  the  sum  of 
£500,  and  the  said  defendant  Abel  Stafford  in  the  sum  of 
£500,  that  the  said  defendant  John  Cool,  as  bailiff  of  the 
Division  Court  number  ten  of  the  united  counties  of  York 
and  Peel,  should  duly  pay  over  to  such  person  or  persons 
entitled  to  the  same  all  such  moneys  as  he  should  receive 
by  virtue  of  the  said  office  of  bailiff,  and  should  and  would 
well  and  faithfully  do  and  perform  the  duties  imposed  upon 
him,  the  said  John  Cool,  as  such  bailiff  by  law,  and  should 
not  misconduct  himself  in  the  said  office  to  the  damage  of 
any  person  being  a party  to  any  legal  proceeding.  And  the 
plaintiff  avers  that  after  the  making  of  the  said  covenant, 
the  defendant,  the  said  John  Cool,  being  bailiff  of  the  said 
Division  Court,  as  such  bailiff,  on  the  2nd  of  February, 
1859,  having  in  his  hands  as  such  bailiff  a writ  of  execution 
issued  from  the  said  Division  Court  against  the  goods  and 
chattels  of  one  Donald  Black,  at  the  suit  of  one  Robert  H. 
Galbraith,  did  on  the  day  and  year  last  aforesaid,  under 
pretence  of  the  said  writ  of  execution,  wrongfully,  unjustly, 
and  unlawfully  seize,  take,  and  carry  away  certain  goods 
and  chattels  of  the  plaintiff,  to  wit,  two  cows  of  the  value 
of  £20,  as  and  for  the  goods  and  chattels  of  the  said  Donald 
Black,  and  did  afterwards  wrongfully  sell  the  said  two  cows 
under  the  said  execution,  and  as  such  bailiff  did  receive  the 
proceeds  of  such  sale,  being  £20  ; and  the  plaintiff,  not  being 
the  party  against  whom  the  said  process  issued,  having  made 
a claim  on  the  said  defendant  John  Cool  in  respect  of  the 
said  goods  and  chattels,  and  having  commenced  an  action 
against  him  in  the  county  court  of  the  united  counties  of 
York  and  Peel,  in  respect  of  the  wrongful  taking  and  con- 
version of  and  sale  of  the  said  goods  and  chattels,  the  defen- 
dant John  Cool  as  such  bailiff  did  afterwards,  for  the  pur- 
pose of  trying  the  title  to  the  said  goods,  and  the  right  to 
the  said  proceeds  thereof,  issue  an  interpleader  summons 
from  the  office  of  the  clerk  of  the  said  tenth  Division  Court 
of  the  united  counties  of  York  and  Peel,  calling  before  the 
said  Division  Court  as  well  the  party  who  issued  such  pro- 
cess as  the  now  plaintiff ; and  thereupon  the  county  judge 
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having  jurisdiction  in  such  Division  Court,  did  afterwards, 
to  wit,  on  the  12th  of  September,  1859,  adjudicate  upon  the 
said  claim,  and  give  judgment  in  favour  of  the  now  plaintiff, 
and  that  he,  the  now  plaintiff,  was  the  owner  of  the  said 
goods,  and  entitled  to  the  said  money  so  received  by  the  now 
defendant  as  the  proceeds  thereof  as  aforesaid,  with  the 
costs  of  the  said  proceedings,  and  did  so  order ; and  there- 
upon it  became  and  was  the  duty  of  the  said  defendant 
John  Cool  as  such  bailiff,  to  pay  over  to  the  now  plaintiff 
the  said  money  and  costs,  yet  the  said  John  Cool,  although 
requested  so  to  do,  and  although  a reasonable  time  for  so  do- 
ing had  elapsed,  wrongfully  neglected  and  refused  so  to  do. 
Whereupon  the  now  plaintiff,  in  order  to  recover  the  value 
of  his  said  goods  and  chattels,  proceeded  with  the  said  suit 
in  the  said  county  court  of  the  united  counties  of  York  and 
Peel  in  respect  of  the  said  wrongful  taking,  conversion  and 
sale  of  the  said  goods  and  chattels,  and  such  proceedings 
were  thereupon  had,  that  on  the  18th  of  November,  1859, 
by  the  consideration  and  judgment  of  the  said  county  court, 
he,  the  now  plaintiff,  recovered  against  the  said  defendant 
John  Cool,  as  such  bailiff,  the  sum  of  £25  17s.,  as  well  for 
the  damages  he  had  sustained  by  reason  of  the  seizure  and 
sale  of  the  said  goods  and  chattels  as  for  his  costs  of  the  said 
suit,  and  did  afterwards,  to  wit,  on  the  18th  of  November, 
for  the  purpose  of  enforcing  the  said  judgment,  issue  upon 
the  same  out  of  the  said  county  court,  directed  to  the  sheriff 
of  the  united  counties  of  York  and  Peel,  her  Majesty’s  writ 
of  execution  called  a fieri  facias,  and  endorsed  with  a direc- 
tion to  the  sheriff  to  levy  the  sum  of  £16  5s.,  being  the 
damages,  and  £9  12s.,  being  the  costs  taxed,  in  the  said 
cause,  with  interest  on  both  sums  from  the  date  last  afore- 
said till  paid,  also  the  sum  of  £1  for  the  said  writ,  together 
with  the  sheriff’s  fees,  poundage,  and  incidental  expenses; 
and  the  defendant  John  Cool  still  refusing  to  pay  the  said 
money  and  costs,  or  any  part  thereof,  and  the  said  sheriff 
being  unable  to  make  an}'-  part  of  the  said  money  under  the 
said  writ,  afterwards,  to  wit,  on  the  2nd  of  March,  1860,  did 
return  to  the  said  writ  of  fieri  facias  that  the  said  defen- 
dant John  Cool  had  not  any  goods  and  chattels  in  his  county 
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whereof  the  sums  of  money  or  any  part  thereof  could  be 
made ; and  so  the  plaintiff  saith  that  the  said  defendant 
John  Cool  did  not  pay  over  the  money  so  received  by  him 
as  such  bailiff  to  the  now  plaintiff,  being  the  person  entitled 
thereto,  or  the  costs  so  incurred  in  relation  thereto  as  afore- 
said, or  either  of  them,  or  any  part  thereof,  contrary  to  the 
said  covenant,  but  hath  hitherto  neglected  and  refused  so  to 
do,  and  hath  misconducted  himself  in  the  said  office  of  bailiff 
to  the  damage  of  the  plaintiff. 

Plea , by  the  defendants  Adam  Nixon  and  Abel  Stafford, 
that  the  said  John  Cool  did  pay  over  to  the  plaintiff  all  the 
money  he  had  received  by  virtue  of  his  office  as  bailiff  to 
which  the  said  plaintiff  was  entitled,  and  that  he,  the  said 
John  Cool,  hath  not  misconducted  himself  to  the  damage  of 
the  plaintiff  in  any  suit  or  pleading  to  which  the  plaintiff 
was  a party. 

The  defendants  Adam  Nixon  and  Abel  Stafford  also  de- 
murred to  the  declaration,  on  these  grounds  that  it  is  not 
shewn  that  the  defendants  covenanted  with  the  plaintiff  in 
the  sums  mentioned,  or  in  any  way  whatsoever  : that  it  is 
not  shewn  with  whom  the  defendants  covenanted,  nor  is  it 
shewn  under  what  statute,  nor  under  what  circumstances 
the  said  covenant  made  by  the  defendants  could  become  a 
covenant  with  the  plaintiff,  nor  how  the  plaintiff  would  be- 
come entitled  to  take  advantage  thereof : that  it  is  not 
shewn  that  the  said  defendants  are  in  any  way  liable  on  the 
said  covenant  to  the  plaintiff:  that  the  said  Cool  is  not 
shewn  to  have  received  any  money  to  which  the  plaintiff  is 
entitled  : that  it  is  alleged  that  the  said  Cool  wrongfully 
and  unlawfully  seized  the  said  goods  in  the  declaration 
mentioned,  and  wrongfully  sold  them,  by  which  it  is  denied 
that  he  seized  or  sold  them  by  virtue  of  his  office  ; and  that 
the  decision  in  the  interpleader  suit  was  that  he  had  not 
received  any  portion  of  the  said  goods  or  moneys  by  virtue 
of  his  office,  and  that  he  could  not  by  virtue  of  his  office 
retain  any  portion  thereof,  and  he  was  called  upon  to  pay 
said  moneys,  and  a suit  brought  against  him  as  a wrongdoer, 
in  which  suit  he  could  not  justify  by  virtue  of  his  office; 
and  it  is  not  alleged  or  shewn  that  any  misconduct  of  the 
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said  Cool,  as  such  bailiff,  affected  or  damnified  the  plaintiff 
as  a party  to  any  legal  proceeding,  or  that  he  misconducted 
himself  as  a bailiff  in  any  suit  or  proceeding  to  which  the 
plaintiff  was  a party,  and  that  such  misconduct  and  wrong- 
ful acts  were  the  only  misconduct  and  wrongful  acts  against 
which  the  defendants  covenanted  : that  they  did  not  cove- 
nant against  the  wrongful  acts  of  the  defendant  Cool  gener- 
ally ; that  the  defendants  are  not  shewn  to  have  had  notice 
of  any  of  the  facts  alleged  in  the  declaration  : that  the  said 
declaration  does  not  shew  a joint  covenant  by  the  different 
defendants,  but  three  several  covenants  : that  one  covenant 
is  for  £1000,  and  the  other  two  for  £500  each,  not  a joint 
agreement  to  pay  £500,  but  two  separate  sums  of  £500 
each,  and  that  consequently  they  are  sued  for  three  separate 
sums,  and  not  for  a definite  sum  either  of  £500  or  £1000, 
for  which  they  would  be  all  held  liable  : that  the  sum, 
whether  £500  or  £1 000,  for  which  one  is  alleged  to  have 
covenanted,  is  a different  sum  from  the  £500  or  the  £1000 
for  which  either  of  the  others  covenanted,  and  therefore 
they  cannot  be  sued  upon  any  of  them  as  on  their  joint 
covenant. 

The  plaintiff  joined  in  demurrer  to  the  declaration,  and 
also  demurred  to  the  plea,  on  the  grounds, — 

1.  That  the  said  plea  neither  denies  any  of  the  facts  spe- 
cifically alleged  in  the  declaration,  nor  avoids  them. 

2.  That  it  does  not  appear  whether  the  defendants  by 
their  plea  intend  to  allege  that  the  said  John  Cool  paid  over 
to  the  plaintiff’  the  proceeds  of  the  sale  of  the  plaintiff’s 
goods  and  chattels,  seized  and  sold  under  the  execution  in 
the  Division  Court  suit  of  Robert  H.  Galbraith  v.  Donald 
Black,  in  the  declaration  mentioned,  or  whether,  by  alleging 
generally  that  the  said  John  Cool  paid  to  the  plaintiff  all 
money  received  by  him  to  which  the  plaintiff  was  entitled, 
the  defendants  wish  to  contend  that  the  money  received  for 
the  proceeds  of  such  sale  was  not  money  to  which  the  plain- 
tiff’ was  entitled. 

3.  Nor  that  the  said  John  Cool  paid  over  the  said  money 
immediately  on  the  determination  of  the  interpleader  issue 
in  the  declaration  mentioned,  as  he  should  have  done,  nor 
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that  he  had  paid  the  costs  ordered  by  the  judge,  nor  does  it 
appear  when  the  said  money  was  paid ; and  it  is  no  answer 
to  the  declaration  to  say  that  the  defendant  Cool  paid  over 
the  money  received  by  him  after  the  further  consequential 
damages  and  costs  had  been  incurred  by  the  plaintiff,  by 
reason  of  said  Cool’s  neglect  to  pay  over  upon  the  decision 
of  the  interpleader  cause,  as  he  should  have  done ; and  it 
is  not  stated  that  the  plaintiff  received  the  money  in  satis- 
faction and  discharge  of  his  cause  of  action. 

4.  That  the  plea,  if  intended  to  refer  to  the  facts  stated 
in  the  declaration  at  all,  is  neither  a plea  of  payment  on  the 
day,  nor  of  accord  and  satisfaction. 

5.  That  the  plea  admits  that  in  consequence  of  defend- 
ant Cool’s  neglect  to  pay  when  he  ought  to  have  done  so,  the 
defendant  proceeded  in  his  county  court  suit,  and  recovered 
judgment  for  his  damages  and  costs,  and  in  order  to  answer 
the  plaintiff’s  action  the  defendants  should  have  alleged 
payment  of  the  amount  of  the  county  court  judgment,  as 
also  of  the  costs  ordered  by  the  judge  of  the  Division 
Court,  i 

6.  That  it  does  sufficiently  appear  from  the  facts  stated 
in  the  declaration  and  admitted  by  the  plea,  that  the  said 
J ohn  Cool  misconducted  himself  in  his  office  to  the  damage  of 
the  plaintiff,  a party  to  a suit  or  proceeding,  were  that  fact 
necessary  to  sustain  the  plaintiffs ’s  action. 

R.  A.  Harrison , for  the  plaintiff.  McMichael,  for  de- 
fendants. 

t. 

Robinson,  C.  J. — This  case  brings  up  several  questions 
that  I think  are  not  free  from  difficulty. 

The  declaration  is  demurred  to  on  several  grounds,  and 
among  them  it  is  taken  as  an  objection  that  the  three 
defendants  could  not  legally  be  sued  as  they  are,  in  a joint 
action  as  upon  a joint  undertaking,  when  they  are  bound  in 
different  sums  : that  is,  the  principal,  Cool,  in  £1000,  and 
the  two  sureties  severally  in  £500  each. 

The  covenant  sued  upon  is  in  the  form  prescribed  by  the 
Division  Court  Statute,  Consol.  Stat.  U.  C.,  ch.  19,  sched.. 
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A.,  which  follows  closely,  though  not  exactly,  the  form  of 
covenant  to  be  entered  into  by  sheriffs  and  their  securities, 
under  the  statute  ch.  38,  Consol.  Stats.  U.  C.  It  is  true  that 
the  covenant  does  limit  the  amount  that  each  of  the  cove- 
nantors can  be  respectively  compelled  to  pay  in  all  under  the 
deed,  but  nevertheless  in  the  form  given  by  the  legislature 
the  parties  are  made  to  enter  into  a joint  and  several  cove- 
nant, and  this  covenant  is  in  fact  joint.  We  cannot  hold 
that  to  be  illegal  which  the  legislature  has  sanctioned,  and 
which  is  not  contrary  to  natural  justice,  and  is  capable  of  be- 
ing easily  carried  into  effect.  The  proviso  at  the  end  of  the 
deed,  that  no  greater  sum  shall  be  recovered  under  the  cove- 
nant, against  the  several  parties  than  the  deed  specifies,  is 
not  a part  of  the  undertaking  of  the  covenantors,* but  it 
makes  it  the  duty  of  the  court  to  see  that  none  of  the  parties 
to  the  deed  shall  be  compelled  to  pay  under  it  more  in  all 
than  the  sum  which  has  been  set  opposite  to  his  name. 

No  difficulty  has  been  found  in  affording  that  protection 
to  sheriff’s  securities,  who  have  been  usually  sued  in  a joint 
action,  but  it  must  be  admitted  that  in  the  Sheriff’s  Securi- 
ties Act  more  care  has  been  exerted  than  in  this  to  suit  the 
enactment  as  the  peculiarities  of  the  case. 

The  form  of  covenant  given  by  ch.  19,  of  the  Consol. 
Stats.,  is  precisely  that  which  has  been  given  in  the  Division 
Court  Act  13  & 11  Vic.,  ch.  53,  which  was  not  intended,  I 
think,  to  be  superseded  or  interfered  with  as  regards  this 
point  by  the  subsequent  act,  16  Vic.,  ch.  177,  sec.  12. 

Then,  with  regard  to  the  declaration  in  other  respects,  I 
understand  from  the  statements  in  the  declaration  that  Cool, 
the  bailiff,  sold  the  goods  seized  by  him  before  the  in- 
terpleader order  was  made,  and  not  in  pursuance  of  a 
direction  contained  in  the  order ; and  if  that  was  so,  then 
the  money  in  his  hands  was  not  money  received  by  him  as 
bailiff  for  the  owner  of  the  goods,  who  could  not  be  compelled 
to  limit  his  claim  to  the  amount  of  money  made  by  the 
sale  of  his  goods,  but  could  insist  on  being  paid  their  actual 
value.  For  the  wrongful  seizure,  or  wrongful  sale,  of  the  plain- 
tiff’s goods  by  the  bailiff  to  satisfy  an  execution  against  Black, 
no  action  would  lie  under  the  covenant,  for  we  must  give  the 
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same  meaning  to  the  language  of  the  covenant  for  the  purpose 
of  maintaining  the  action  against  the  sureties  as  we  should 
for  the  purpose  of  supporting  the  action  against  the  bailiff 
himself ; and  in  my  opinion  the  sureties  were  not  intended  to 
be  made  liable  on  account  of  the  bailiff  having  seized  the 
goods  of  a stranger  to  satisfy  the  debt  due  by  an  execution 
debtor,  for  that  would  not  be  money  received  for  the  person 
whose  goods  were  sold,  nor  an  act  of  misconduct  or  failure 
in  duty  such  as  the  covenant  is  intended  to  secure  against. 
This  has  been  determined  in  regard  to  securities  given  by 
sheriffs  upon  principles  which  apply  equally  to  the  security 
sued  upon.  It  is  generally  by  mistake  that  such  acts  are 
done.  The  officer  is  often  placed  in  a difficult  situation,  and 
obliged  to  act  at  his  peril  in  determining  upon  conflicting 
claims.  How  it  might  be  if  in  any  case  he  acted  corruptly 
or  wilfully,  in  disregard  of  what  he  knew  to  be  the  truth  of 
the  case,  need  not  be  considered,  for  nothing  of  the  kind  is 
alleged  here.  The  plaintiff*  indeed  does  not  found  his  claim 
to  sue  upon  the  covenant  on  the  alleged  wrongful  seizure 
and  sale  of  his  goods,  but  on  the  non-payment  of  the  money 
to  the  plaintiff  pursuant  to  the  judge’s  order. 

If  that  gives  to  the  plaintiff  a right  of  action  upon  the 
covenant,  then  undoubtedly  the  plaintiff  is  in  a position  to 
bring  such  action,  though  the  covenant  does  not  name  him. 
The  27th  section  of  the  statute  would  expressly  give  the 
right. 

Then  does  that  which  is  stated  to  have  occurred  after  the 
interpleader  order  issued  give  a good  right  of  action  under  the 
covenant  ? . That  is  the  substantial  question  in  the  cause. 

It  is  stated  that  the  judge  of  the  Division  Court,  upon  the 
interpleader  order,  made,  as  I suppose,  under  the  statute  16 
Vic.,  ch.  177,  sec.  7,  adjudged  that  the  plaintiff  was  the 
owner  of  the  goods  sold  under  the  execution,  and  was  en- 
titled to  the  money  which  Cool,  the  bailiff,  had  received  upon 
the  sale  of  them,  and  also  entitled  to  receive  the  costs  of  the 
proceeding  by  interpleader  ; and  that  the  judge  did  so  order  ; 
and  that  it  thereupon  became  the  duty  of  Cool,  as  such  bail- 
iff, to  pay  such  moneys  and  costs  to  the  plaintiff,  which  Cool, 
though  requested,  wrongfully  neglected  and  refused  to  do- 
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Let  us  now  ask  ourselves  whether  such  refusal  or  neglect 
to  pay  to  this  plaintiff  the  proceeds  of  his  goods,  wrongfully 
sold  by  Cool  as  bailiff  under  an  execution  against  one  Black, 
would  of  itself,  if  the  proceedings  had  stopped  here,  have 
given  a good  right  of  action  upon  the  covenant  on  wffiich 
this  action  is  founded.  It  would  not  have  been  money  re- 
ceived by  Cool  as  bailiff  for  the  plaintiff,  but  would  have 
been  money  received  by  him  by  virtue  of  his  office  of  bailiff, 
which  he  had  not  duly  paid  over  to  the  person  entitled  to 
the  same,  and  so  within  the  words  and  intention  of  the  cove- 
nant. 

If  it  appeared  in  the  pleadings  that  Cool  had  not  paid 
over  the  money  to  the  plaintiff  in  the  division  court  suit,  or 
to  the  clerk,  and  held  it  still  in  hand,  then  the  order  made 
in  this  plaintiff’s  favour  by  the  judge,  together  with  the 
plaintiff’s  request  to  be  paid  the  money,  would  have  made 
this  a case  within  the  covenant,  as  money  which  Cool  had 
received  by  virtue  of  his  office  as  bailiff,  and  had  not  duly 
paid  over  to  the  person  entitled,  for  the  money  being  ad- 
judged to  have  been  made  by  Cool  from  the  proceeds  of  the 
plaintiff’s  goods  sold  by  him  as  bailiff,  the  plaintiff  as  owmer 
of  the  goods  could  claim  the  money  if  he  choose  to  limit  his 
claim  to  that,  for  it  could  not  in  that  case  be  claimed  by 
Cool  as  his  own  private  money,  and  certainly  no  one  else 
had  a claim  to  it. 

But  the  plaintiff  not  receiving  the  money  from  Cool,  pro- 
ceeded in  his  action  of  trespass  in  the  county  court,  which 
had  been  commenced  before  the  interpleader,  and  was  stayed 
by  the  order,  and  he  recovered  judgment  in  that  action 
against  Cool  for  such  damages  as  the  jury  thought  proper  to 
give. 

That  proceeding  on  his  part,  I think,  was  a relinquish- 
ment of  his  claim  upon  the  money  that  had  been  received  as 
the  proceeds  of  the  sale.  The  injury  he  has  received  by  the 
alleged  wrong  has  passed  into  rem  judicatam , and  the  only 
question  now  is  whether  the  defendants  in  this  action  can  be 
made  liable  under  the  covenant  to  satisfy  that  judgment.  I 
think  they  cannot,  for  that  judgment  is  not  for  money  re- 
ceived by  Cool  as  bailiff,  but  for  an  alleged  trespass  in  seiz- 
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ing  and  converting  the  plaintiff’s  goods.  I do  not  think 
that  Cool’s  seizing  and  selling  the  plaintiff’s  goods  upon  an 
execution  against  Black,  which  might  have  been  innocently 
done  upon  a reasonable  assurance  and  conviction  that  the 
goods  did  belong  to  Black,  was  a breach  of  that  condition  in 
the  covenant,  that  the  bailiff  “ shall  well  and  faithfully  do  and 
perform  the  duties  imposed  upon  him  as  such  bailiff  by  law,’’ 
for  that  is  intended  to  secure  parties  against  losses  by  the 
bailiff’s  negligence  and  omission,  and  it  certainly  was  not 
misconduct  in  his  office  to  the  damage  of  this  plaintiff  as  a 
party  in  any  legal  proceeding,  for  when  the  plaintiff’s  goods 
were  seized  and  sold  the  plaintiff  was  not  a 'party  to  any  le- 
gal proceeding  who  could  be  injured  by  that  misconduct,  if 
an  act  of  that  kind  could  come  within  the  meaning  of  the 
term  misconduct  as  there  used,  which  I do  not  think  it  would. 

I think,  therefore,  though  I have  felt  that  there  is  some 
difficulty  in  coming  to  a conclusion  in  the  case,  that  the  de- 
claration does  not  disclose  a cause  of  action  under  the  cove- 
nant, and  that  the  judgment  should  be  for  the  defendants 
on  the  demurrer  on  that  ground. 

McLean,  J. — The  covenant  required  to  be  entered  into  by 
the  bailiff  of  every  division  court  by  the  25th  section  of  ch. 
19,  Consol.  Stats.  U.  C.,  and  required  by  the  26th  section  to 
be  filed  in  the  office  of  the  clerk  of  the  peace  before  the  du- 
ties are  entered  upon,  must  be  according  to  a form  given  in 
statute,  or  in  words  to  the  same  effect,  and  must  be  with  so 
many  sureties,  being  freeholders  and  residents  within  the 
county,  and  in  such  sums  as  the  county  judge  may  direct, 
and  under  his  hand  approve  and  declare  sufficient.  It  is 
not  made  in  the  name  of  any  person  as  covenantee,  but  is 
an  undertaking  or  covenant  by  the  parties  executing  it, 
jointly  and  severally,  that  the  bailiff  shall  duly  pay  over  to 
such  person  or  persons  entitled  to  the  same  all  such  moneys 
as  he  shall  receive  by  virtue  of  his  office,  and  shall  and  will 
well  and  faithfulty  do  and  perform  the  duties  imposed  on 
him  as  such  bailiff  by  law,  and  shall  not  misconduct  himself 
in  the  said  office,  to  the  damage  of  any  person  being  a party 
in  any  legal  proceeding. 
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The  declaration  sets  out  the  covenant  of  the  defendants, 
and  the  amount  in  which  they  are  severally  held  as  sureties 
for  the  defendant  Cool,  and  not  being  executed  with  any 
person  it  could  not  show  with  whom  it  was  executed,  so  that 
the  objections  taken  on  these  grounds  wholly  fail. 

Then  the  27th  section  of  the  statute  provides  that  the 
covenant  may  be  sued  on  by  any  person  who  may  be  dam- 
nified by  the  misconduct  of  a bailiff*  of  the  division  court, 
and  the  facts  are  set  forth  in  the  declaration  to  shew  the 
damage  which  the  plaintiff  seeks  to  recover,  so  that  it  was 
not  necessary  in  the  declaration  to  shew  further  the  right 
of  the  plaintiff  to  sue  and  the  liability  of  the  defendants  to 
be  sued  in  the  premises. 

The  declaration  alleges  that  the  defendant  Cool  being 
bailiff,  and  having  as  such  an  execution  in  his  hands  at  the 
suit  of  one  Galbrauh  against  Donald  Black,  under  pretence 
of  such  execution,  wrongfully,  unjustly,  and  unlawfully 
seized,  took  and  carried  away  the  plaintiff’s  goods,  and  un- 
lawfully sold  them,  and  as  such  bailiff  received  the  proceeds 
of  the  sale.  If  Cool  while  bailiff  wrongfully  seized  the 
goods  of  one  man  under  pretence  of  an  execution  against 
another,  I do  not  see  how  in  doing  so  he  could  be  considered 
to  be  acting  in  the  discharge  of  his  duty  as  bailiff ; it  would 
in  truth  be  contrary  to  and  out  of  the  scope  of  his  duty  as 
such ; and  if  he  received  money  in  consequence  of  such  pre- 
tended and  illegal  act,  it  could  scarcely  be  considered  as 
money  received  by  virtue  of  his  office,  for  the  payment  of 
which  to  the  party  or  person  entitled  the  bail  became  bound. 
But  it  is  shewn  that  with  respect  to  the  goods,  and  the  money 
when  made  by  the  sale  of  them,  Cool  procured  an  inter- 
pleader issue,  and  that  the  party  who  issued  the  execution 
and  the  present  plaintiff  were  called  before  the  judge  of  the 
county  court,  and  a judgment  given  that  the  plaintiff  was  the 
owner  of  the  goods  sold,  and  entitled  to  the  proceeds  realized 
from  the  sale  by  Cool.  The  fact  of  defendant  Cool  calling 
the  parties  interested  to  interplead  respecting  the  goods  and 
money  arising  from  the  sale  of  them,  which  is  stated  in  the 
declaration,  shews  that  Cool  was  acting  in  his  character  as 
bailiff,  and  that  as  such  he  rendered  himself  individually 
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liable,  though  he  could  not  thereby  render  his  securities  lia- 
able  for  his  acts  of  trespass.  If  the  plaintiff  was  entitled  by 
the  decision  of  the  judge  on  the  interpleader  proceedings  to 
the  money  then  in  the  hands  of  Cool,  as  bailiff,  it  un- 
doubtedly became  the  duty  of  Cool,  as  stated  in  the 
declaration,  to  pay  it  over  to  the  plaintiff  as  the  person  en- 
titled to  the  same.  He  could  have  no  right  to  retain  it  to 
his  own  use,  or  to  pay  it  over  to  the  plaintiff  in  the  execu- 
tion, and  if  the  amount  had  been  paid  over  to  the  present 
plaintiff  Cool  could  shew  such  payment  in  mitigation  of 
damages  in  the  county  court  suit. 

The  plaintiff*  was  not  bound  to  accept  the  amount  for 
which  his  cows  were  sold  at  the  bailiff’s  sale  in  satisfaction  for 
the  trespass  committed  in  taking  them,  and  he  could  not  be 
prevented  from  suing  for  such  trespass  with  a view  to  re- 
cover damage  for  the  taking,  and  for  any  difference  between 
the  value  and  the  price  realized.  He  pursued  his  remedy, 
and  has  recovered  in  the  county  court  against  Cool.  If  that 
verdict  and  costs  of  suit  were  paid,  then  the  plaintiff  could 
have  no  claim  on  Cool  or  his  securities,  but  being  wholly 
unpaid,  the  plaintiff*  has  a right  to  recover  the'  money  to 
which  he  was  entitled  under  the  judgment  in  the  interpleader 
proceeding.  It  is  for  that,  as  I understand  the  declaration, 
and  not  for  the  amount  of  the  judgment  in  the  county  court, 
that  this  action  is  brought.  The  declaration  alleges  that  the 
judgment  in  the  interpleader  proceeding  was  that  the  goods 
seized  were  his  property,  and  that  he  was  entitled  to  the 
money  realized  by  the  sale  of  them,  with  the  costs  of  the  said 
proceedings,  and  it  alleges  as  a breach  of  the  covenant  that 
Cool  did  not  pay  to  the  plaintiff  the  money  so  realized,  or 
the  costs  so  incurred.  Now  the  costs  of  an  interpleader  pro- 
ceeding between  Galbraith  and  this  plaintiff*  could  not  possi- 
bly be  adjudged  to  be  paid  by  Cool,  and  his  securities 
cannot  be  liable  for  his  not  paying  them  ; these  costs  could 
only  be  payable  by  Galbraith,  a party  to  the  proceeding.  So 
far,  then,  as  that  portion  of  the  alleged  breach  of  covenant 
goes,  the  plaintiff  cannot  be  entitled  to  recover,  but  any 
money  in  the  hands  of  Cool,  as  bailiff,  may  be  recovered 
against  his  securities,  if  not  paid  over  to  the  person  entitled 
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to  the  same.  It  appears  to  me  that  it  is  sufficiently  shewn 
that  there  were  moneys  in  the  hands  of  Cool  as  bailiff  to 
which  the  plaintiff  was  entitled,  and  that  not  being  paid 
over  the  plaintiff  is  entitled  to  maintain  an  action  against 
the  defendants  as  sureties. 

Then  as  to  the  sufficiency  of  the  plea,  it  appeared  to  me  at 
the  first  view  that  the  defendants  should  not  say  in  the  same 
plea  that  Cool  had  paid  over  all  the  money  he  received  by 
virtue  of  his  office  as  bailiff,  to  which  the  plaintiff  was  entitled, 
and  that  he  had  not  misconducted  himself  to  the  damage  of 
the  plaintiff  in  any  suit  or  pleading  to  which  the  plaintiff 
yjas  a party.  The  covenant  contains  two  provisions,  the 
infraction  of  either  of  which  would  render  the  bailiff’s  sure- 
ties liable ; the  first,  relating  to  the  payment  over  of  any 
moneys  received  by  virtue  of  his  office  as  bailiff,  and  the 
other,  that  he  shall  not  misconduct  himself  in  his  office,  to  the 
damage  of  any  person  being  a party  in  any  legal  proceeding . 
The  plaintiff’  does  not  complain  apparently  of  misconduct 
by  Cool  to  him  as  a party  in  a legal  proceeding,  though  he 
must  be  considered  as  a party  to  a legal  proceeding  when  he 
appeared  before  the  judge  to  contest  under  the  interpleader 
summons  the  title  to  the  goods  seized.  He  complains  of  the 
non-payment  of  the  money  adjudged  in  that  proceeding  to 
belong  to  him,  and  he  alleges  that  Cool  misconducted  himself 
in  his  office  of  bailiff,.  That  must  be  taken  to  refer  to  the 
non-payment  of  the  money,  and  the  defendants  might,  per- 
haps, confine  their  plea  to  the  specific  ground  of  complaint 
stated  as  misconduct  on  the  part  of  Cool,  but  as  Cool  is 
charged  with  misconduct  they  cannot  be  wrong  in  traversing 
that  charge. 

I think,  under  these  pleadings,  that  the  plaintiff  is  en- 
titled to  judgment  on  the  demurrers. 

Burns,  J.,  concurred  with  the  Chief  Justice. 

Judgment  for  defendant  on  demurrers, 
McLean,  J.,  dissenting. 
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VANVLECK  ET  AL.  Y.  STEWART  ET  AL. 

Indian  lands — Power  of  commissioners — 2 Vic.,  ch.  ij;  12  Vic.  chaps,  g,  30; 

13  6°  14  Vic.,  ch.  7 4;  20  Vic.,  ch.  26. 

Semble,  that  the  commissioners  for  restraining  trespasses  on  Indian  lands  are 
not  authorised  to  seize  and  sell  timber  cut  by  the  Indians  themselves,  or  by 
white  people  with  their  consent. 

This  was  an  action  of  replevin  for  400  pine  saw  logs,  tried 
at  Cayuga,  before  McLean,  J.,  and  a verdict  rendered  for 
the  plaintiff. 

As  to  the  greater  portion  of  the  logs,  the  question  was 
only  whether  they  had  been  bought  by  the  plaintiff  Van- 
vleck  at  a sale  made  by  the  public  commissioners  acting  on 
behalf  of  the  Indians,  whose  right  to  sell  was  not  disputed; 
but  as  to  a small  number  there  was  some  evidence  to  shew 
that  they  had  been  purchased  by  the  plaintiff  from  the  In- 
dians, or  cut  by  their  assent  on  their  lands,  and  afterwards 
seized  and  sold  by  the  commissioners  to  defendants.  The 
learned  judge  charged  the  jury  that  logs  cut  by  the  Indians 
on  Crown  lands,  called  Indian  reserve  lands,  in  the  town- 
ship of  Oneida,  without  license  of  the  Crown,  were  not  un- 
lawfully cut,  and  that  the  Indians  could  legally  cut  and  sell 
timber  off  of  said  lands  without  license  from  the  Crown. 

J.  R.  Martin  obtained  a rule  nisi  for  a new  trial  upon 
the  evidence,  and  for  misdirection.  He  cited  Regina  v. 
Hagar,  7 C.  P.  380 ; Regina  v.  Baby,  12  U.  C.  R.  346  ; Mil- 
ler v.  Clark,  10  U.  C.  R.  9 ; Chisholm  v.  Seldon,  1 U.  C.  Chy. 
Rep.  318  ; Regina  v.  Strong,  lb.  392  ; Totten  v.  Watson,  15 
U.  C.  R.  392 ; Concol.  Stats.  U.  C.,  ch.  81  ; Consol.  Stats.  C., 
ch.  23. 

Upon  the  evidence,  which  it  is  not  material  to  report,  the 
court  thought  the  verdict  warranted  as  to  all  the  logs,  and 
it  therefore  became  unnecessary  to  determine  the  legal  ques- 
tion raised,  but  the  Chief  Justice  in  his  judgment  said  upon 
this  point  : 

“ If  it  were  necessary  to  consider  whether  these  logs — 
supposing  they  had  not  gone  through  the  process  of  a pre- 
vious sale  by  commissioners  as  having  been  illegally  cut  on 
32  YOL.  XIX.  U.  a,  Q.  B. 
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Indian  lands — could  be  properly  seized  and  sold  to  the  de- 
fendant, as  it  seems  they  were  in  the  latter  part  of  the  year 
1859,  then  I suppose  that  question  would  have  to  be  deter- 
mined upon  a consideration  of  the  statutes  2 Vic.,  ch. 15  ; 12 
Vic.,  chs.  9 & 30  ; 13  & 14  Vic.,  ch.  74,  and  20  Vic.,  ch.  26. 
I shall  only  at  present  say,  that  if  it  be  thought  advisable, 
as  I dare  say  it  is,  for  other  reasons  besides  the  preservation 
of  the  timber,  to  prevent  white  persons  from  buying  from 
the  Indians  pine  and  other  merchantable  timber  growing 
upon  their  lands,  I take  it  the  intention  to  protect  it  should 
be  made  more  clear  than  it  seems  to  be  upon  the  existing 
statutes,  for  I do  not  see  that  saw  logs  cut  on  Indian  lands 
by  the  Indians  themselves,  or  cut  by  white  people  by  the 
assent  of  the  Indian  occupants,  are  liable  to  be  seized  and 
sold  by  the  commissioners  for  restraining  trespasses  upon 
the  lands  under  any  of  the  statutes  referred  to  ; but  further 
consideration  of  the  question  might  lead  me  to  a different 
opinion. 

Rule  discharged. 


The  Corporation  of  the  City  of  Kingston  y.  The  City 
of  Kingston  Waterworks  Company. 

Agreement — Construction. 

Held , that  under  the  agreement  between  the  city  of  Kingston  Water  Works 
Company,  and  the  Corporation  of  the  City  of  Kingston,  set  out  below, 
the  Company  were  not  bound  to  supply  water  gratuitously  to  the  city  for 
any  purpose  at  more  than  twenty  hydrants. 

This  was  a special  case  stated  for  the  opinion  of  the  court 
by  Robert  Dalton,  barrister,  as  arbitrator  appointed  by  rule 
of  reference  in  the  cause. 

The  following  are  the  material  facts : 

By  articles  of  agreement,  made  on  the  31st  of  December, 
1850,  between  the  city  of  Kingston  Water  Works  Company, 
of  the  first  part,  and  the  city  of  Kingston,  of  the  other  part ; 
— after  reciting  that  the  said  company  had  determined  to 
erect  works  for  the  purpose  of  supplying  the  said  city  with 
water,  for  the  purposes  and  under  the  provisions  of  12  Vic., 
ch.  158  : that  it  had  been  agreed  that  the  city  should  take 
eighty  shares  of  stock  of  the  said  company,  and  should  re- 
ceive from  them,  in  lieu  of  dividends,  &c.,  thereon,  a supply 
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of  water,  in  the  manner  and  on  the  conditions  thereinafter 
contained — it  was  agreed  that  the  company  should  cause  to 
be  erected  twenty  hydrants  in  the  thickly  or  principaliy 
built  parts  of  the  city,  in  such  streets  only  as  the  water 
works  company  may  cause  pipes  to  be  laid  for  the  use  of 
the  said  water  works,  and  in  such  places  therein  as  the  said 
city  of  Kingston,  or  the  council  thereof,  might  appoint,  and 
when  and  as  soon  as  the  said  works  are  being  constructed, 
for  the  purpose  of  supplying  water  thereat,  free  from  charge, 
for  extinguishment  of  fires  in  said  city,  and  for  watering  the 
streets  thereof  in  the  summer  season.  The  said  hydrants 
when  erected  to  be  the  property  of  the  said  city  of  King- 
ston, and  to  be  kept  in  repair  by  said  city.  The  said  party 
of  the  first  part  further  agreed  to  supply  water  from  said 
water  works  when  erected,  for  the  use  of  such  public  baths 
as  might  be  furnished  gratis  to  the  poor  inhabitants  of  said 
city,  and  also,  &c.,  &c.  (Specifying  other  purposes  ; namely, 
for  shambles  in  the  market,  for  a fountain  if  built,  &c.)  It 
was  then  stipulated  that  the  city  should  pay  £1000  and  in- 
terest for  said  stock,  in  the  manner  provided ; and  it  was 
further  agreed  that  the  city  should  be  entitled  to  and  should 
hold,  without  power  of  assigning  the  same,  however,  eighty 
shares  of  the  capital  stock  of  said  company,  “ receiving  the 
water  for  the  purposes  aforesaid  from  said  company,  in  lieu 
of  dividend  or  participation  in  the  profits  of  said  water 
wrorks  company  ; and  further,  that  the  said  city  of  King- 
ston shall  keep  the  said  hydrants,  and  all  other  hydrants 
which  may  be  constructed  by  the  said  city,  in  proper  and 
good  repair  at  the  expense  of  said  city/’  and  that  in  case 
any  damage  should  arise  by  reason  of  leakage  from  said  hy- 
drants, &c.,  the  same  damages  should  be  paid  by  the  city. 

After  the  making  of  the  above  agreement  the  twenty 
hydrants  mentioned  therein  were  erected,  and  had  been  ever 
since  used  by  the  city  under  the  agreement,  and  for  the  pur- 
poses contemplated  thereby. 

Afterwards,  during  the  year  1856,  the  city  erected  twenty 
other  hydrants  beyond  those  mentioned  in  the  agreement, 
which  last  had  from  that  time  been  in  use  by  the  sard  city 
for  extinguishing  fires  as  occasion  required.  These  addi- 
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tional  twenty  hydrants  were  partly  interspersed  in  the  dis- 
trict covered  by  the  twenty  hydrants  mentioned  in  the 
agreement,  but  a number  were  also  placed  in  other  parts  of 
the  city,  and  covered  a large  additional  area.  These  addi- 
tional hydrants  were  erected  by  the  city  in  pursuance  of  a 
resolution  of  the  city  council,  and  at  the  expense  of  the  city, 
and  were  found  necessary  by  the  said  council  for  the  pur- 
pose of  supplying  fire  engines,  and  of  giving  such  other  as- 
sistance as  might  be  useful  for  extinguishing  fires  and  pre- 
venting the  communication  thereof. 

The  defendants  contended  that  the  plaintiffs  were  liable 
to  pay  the  defendants  for  the  use  of  the  additional  hydrants 
— that  is,  for  the  water  supplied  by  the  defendants  by  means 
of  those  hydrants  ; and  a claim  on  that  account  was  made 
by  way  of  set-off  in  this  action.  The  plaintiffs  contended 
that  the  defendants  were  bound  to  furnish  the  water  for 
the  above  purposes  without  charge ; and  this  was  the  ques- 
tion to  be  determined. 

Kirkpatrick,  for  the  plaintiffs,  cited  12  Vic.,  ch.  158, sec.  10. 

Prince,  contra,  cited  Angell  on  Corporations,  160. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  find  nothing  in  the  statute  12  Vic.,  ch.  158,  incorpo- 
rating the  water  works  company,  which  can  affect  the  ques- 
tion submitted  to  us.  The  tenth  clause  was  referred  to  in 
the  argument,  but  that  only  makes  it  the  duty  of  the  com- 
pany to  construct  and  place  as  many  fire  plugs  at  the  expense 
of  the  city,  and  in  such  places  as  the  city  council  may  re- 
quire. It  does  not  compel  the  company  to  supply  water  gra- 
tuitously at  such  places  for  extinguishing  fires,  or  for  any 
purpose. 

All  therefore  depends  upon  the  contract  which  the  parties 
entered  into,  and  our  opinion  is  that  the  contract  does  not 
bind  the  company  to  furnish  water  gratuitously  to  the  city 
for  any  purpose  at  more  than  twenty  hydrants. 

If  more  hydrants  have  been  erected  by  the  city,  or  by  the 
company  at  their  request,  and  have  been  supplied  with 
water,  which  the  city  has  used,  the  company  are  entitled, 
we  think,  to  be  paid  for  such  supply  of  water. 

Judgment  for  defendants. 
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Grimshawe  v.  The  Grand  Trunk  Railway  Company 
of  Canada. 

Notiue  requiring  lands — Deviation  from  plan  field — Effect  of- — Arbitration — 

Ejectment. 

The  plaintiff,  having  been  served  with  a notice  by  defendants  requiring  a 
part  of  his  land  for  their  road,  refused  to  allow  them  to  enter,  but  afte  r- 
wards withdrew  his  opposition,  on  condition  that  it  should  not  in  any 
way  prejudice  his  rights  against  the  company,  and  the  defendants  then 
entered  and  constructed  their  railway.  Arbitrators  were  appointed  to 
determine  the  amount  of  compensation  to  be  paid  to  him,  but  before  the 
award  had  been  made  the  defendants  desisted  from  their  notice,  which 
the  court  held  that  they  had  a right  to  do,  and  the  plaintiff  therefore 
failed  in  an  action  brought  by  him  upon  the  award.  The  company 
afterwards  served  another  notice,  and  as  the  plaintiff  did  not  appoint  an 
arbitrator  to  act  for  him,  the  judge  of  the  county  court  appointed  one  D. 
as  sole  arbitrator,  who  made  an  award,  reciting  that  he  tad  inspected  the 
land  taken,  and  awarding  ^364  10s.  to  be  paid  to  the  plaintiff.  This 
sum  the  defendants  paid  into  court,  long  before  this  suit,  and  they  had 
continued  in  possession  of  the  land  since  it  was  taken  by  them  before  the 
first  arbitration. 

It  appeared  that  two  lines  for  the  railway  had  been  surveyed  and  staked, 
off  through  the  plaintiff’s  lands  before  their  first  notice,  and  the  line 
shewn  by  their  plan  and  book  of  reference  filed  pursuant  to  the  act  was 
the  first,  which  was  not  adopted,  though  in  the  notices  served  on  the  plain- 
tiff the  land  required  was  stated  to  be  that  “stake-*  off  by  the  said  com- 
pany according  to  the  plan  of  the  said  railway.”  The  deviation  however 
of  the  two  lines  was  slight,  much  less  than  a mile,  and  it  was  admitted 
that  the  land  embraced  in  each  award  was  that  actually  taken  for  the 
railway.  The  plaintiff  having  brought  ejectment  for  this  land  : — 

Held , that  he  could  not  recover,  for  that,  notwithstanding  the  deviation,  he 
was  confined  by  what  had  been  done  to  his  claim  by  arbitration  for  the 
land  taken. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendants  to  recover  possession  of  all  and  sin- 
gular those  certain  parcels  or  tracts  of  lands  and  premises 
now  in  the  use  and  occupation  of  the  defendants  as  and  for 
their  railway,  over  and  on  lots  numbers  3,  4 and  5,  in  con- 
cession B.  of  the  township  of  Hamilton. 

There  was  no  question  as  to  the  original  title  of  the  plain- 
tiff to  the  said  lots,  but  the  defendants,  by  their  notice  of 
defence  attached  to  the  record,  denied  the  plaintiff’s  title  to 
the  property  described  in  the  writ  in  this  cause,  and  his 
right  to  the  possession  thereof,  and  also  gave  notice  to  the 
plaintiff  that  the  defendants  claimed  title  to  the  possession 
of  said  property,  and  to  the  property  itself,  under  and  by 
virtue  of  the  provisions  of  the  acts  16  Vic.,  ch.  37,  and  14  & 
15  Vic.,  ch.  51,  and  the  proceedings  taken  thereunder  by 
them  with  respect  to  said  premises,  and  the  award  made 
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therein  by  John  Stoughton  Dennis,  and  also  by  the  consent 
and  acquiescence  of  the  plaintiff ; and  that  under  said  several 
acts  and  the  facts  under  which  they  got  and  hold  possession, 
the  plaintiff  cannot  maintain  this  action  against  them. 

The  record  was  entered  for  trial  at  Cobourg,  and  with- 
drawn, it  being  agreed  between  the  parties  that  if  on  the 
facts  as  herinafter  stated,  the  court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover,  then  the  court  was 
to  direct  a verdict  to  be  entered  for  the  plaintiff,  and  one 
shilling  damages,  but  if  the  court  should  be  of  opinion  that 
the  plaintiff  was  not  entitled  to  recover,  then  a verdict  was 
to  be  entered  for  the  defendants. 

The  material  parts  of  the  case  stated  were  as  follows  : — 

It  was  admitted  by  the  defendants,  at  the  instance  of  the 
plaintiff,  that  a plan  and  book  of  reference  of  the  defend- 
ants’ railway  was  filed  by  them  in  the  office  of  the  clerk  of 
the  peace  for  the  united  counties  of  Northumberland  and 
Durham  on  the  10th  of  August,  1854,  in  pursuance  of  the 
statute  14  & 15  Vie.,  ch.,  51,  sec.  10  : that  in  point  of  fact 
two  lines  of  railway  were  surveyed  and  staked  off  through 
the  plaintiff’s  lands  by  the  said  defendants,  previous  to  the 
service  of  notice  as  hereinafter  mentioned,  and  that  the  line 
shewn  on  the  said  map  was  the  first  line  which  was  surveyed 
and  staked  off.  (A  plan  was  put  in  exhibiting  the  relative 
position  of  the  two  lines;  that  called  the  “first  line  located,” 
representing  the  railway  as  shewn  on  the  plan  so  filed  in  the 
office  of  the  clerk  of  the  peace,  and  that  called  the  “adopted 
line  of  Grand  Trunk  Railway,”  being  the  line  in  the  present 
occupation  of  the  defendants,  and  which  was  not  shewn  on 
plan  so  filed  as  aforesaid.) 

That  on  or  about  the  13th  day  of  March,  1856,  the  de- 
fendants served  the  notice  (a  copy  of  which  was  set  forth  in 
the  exemplification  hereinafter  set  out)  dated  the  said  13th 
of  March,  1856,  on  the  plaintiff,  and  that  a short  time  there- 
after Mr.  De  Grassi,  the  defendants’  agent  in  regard  to 
land  matters,  requested  the  plaintiff’s  permission  to  enter 
uponhis  land  with  workmen  in  order  to  construct  the  railway : 
that  he,  the  plaintiff,  refused  such  permission,  and  referred 
said  De  Grassi  to  his  solicitor,  Mr.  Cock  burn  : that  said  De- 
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Grassi  accordingly  went  to  see  Mr.  Cockburn  on  the  subject, 
and  that  said  Cockburn  made  the  following  statement,  which 
was  admitted  by  the  defendants  to  be  correct : — 

“ I was  acting  for  the  plaintiff  as  his  solicitor,  and  had 
advised  him  not  to  allow  the  defendants  to  take  possession 
or  enter  upon  his  lands.  Mr.  De  Grassi,  the  defendants’ 
agent,  came  to  see  me  on  the  subject  of  the  plaintiff’s  refu- 
sal to  allow  defendants  to  construct  their  railway  across  his 
lands.  He,  De  Grassi,  informed  me  that  if  such  refusal 
was  persisted  in  he  would  apply  to  the  judge  of  the  county 
court,  on  affidavit  that  the  immediate  possession  of  the  plain- 
tiff’s lands  was  necessary  to  carry  on  the  construction  of 
the  railway  under  sub-section  19  of  sec.  11  of  14  & 15  Vic., 
ch.  51.  I referred  to  the  statute,  and  finding  that  further 
opposition  would  be  useless,  I told  De  Grassi  that  I would 
advise  Mr.  Grimshawe  to  offer  no  further  resistance,  with 
this  distinct  stipulation,  which  De  Grassi  assented  to,  that 
such  withdrawal  of  opposition  should  not  in  any  way  preju- 
dice the  plaintiff  in  his  right  as  against  the  said  company. 
I saw  the  plaintiff  shortly  after  this  conversation,  and  hav- 
ing advised  him  as  already  stated,  he  offered  no  further 
opposition,  and  the  defendants’  work-people  entered  and 
constructed  their  present  line  of  railway  across  the  plain- 
tiff’s lands,  the  same  being  the  premises  in  question.” 

On  the  part  of  the  plaintiff,  at  the  instance  of  the  defend- 
ants, a copy  of  exemplification  of  the  judgment  on  this  court 
between  these  parties,  entered  on  the  1st  of  April,  1859, 
was  admitted  and  set  out;  but  it  is  reported  at  length  in  15 
U.  C.  R 224,  and  is  therefore  not  repeated  here. 

In  that  case  this  plaintiff*  sued  these  defendants  on  an 
award,  to  recover  the  sum  of  £3116  5s.  9d.,  awarded  to  him 
for  his  land  taken  by  defendants  for  the  purposes  of  their 
railway,  but  it  appeared  that  defendants  had  given  notice 
before  the  award  that  they  desisted  from  their  previous 
notice  requiring  the  land  and  appointing  an  arbitrator,  and 
the  court  held  that  they  had  authority  to  do  this  under  the 
act,  and  that  the  award  subsequently  made  was  in  conse- 
quence invalid. 

It  appeared  in  the  same  case  that  a new  notice  had  after- 
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wards  been  given  by  the  defendants,  and  that  the  plaintiff 
not  having  appointed  any  arbitrator  in  pursuance  of  it,  the 
judge  of  the  county  court,  upon  the  application  of  the  Com- 
pany, appointed  J.  Stoughton  Dennis,  of  the  city  of  Toronto, 
a sworn  surveyor  for  Upper  Canada,  to  be  sole  arbitrator. 

It  was  admitted  that  Mr.  Dennis  was  duly  appointed,  and 
a copy  of  his  award  was  put  in  as  part  of  this  case. 

It  recited  the  powers  of  the  company  to  take  lands,  &c.: 
that  the  plan  and  book  of  reference  had  been  filed  as  re- 
quired by  the  act,  shewing  that  the  railway  was  intended  to 
pass  through  the  plaintiff’s  lands : that  the  company  re- 
quired for  the  use  of  their  railway,  and  had  taken  possession 
of  and  staked  off  therefor,  a portion  of  his  Jots  above  men- 
tioned: that  due  notice  having  been  given,  the  plaintiff  had 
appointed  an  arbitrator,  an  I that  the  said  J.  S.  D.  having 
been  duly  appointed  sole  arbitrator,  had  viewed  the  said 
land  and  premises;  and  he  awarded  that  the  company  should 
pay  as  compensation  for  the  fee  simple  of  the  land  so  staked 
off  as  aforesaid,  and  all  damages  sustained  in  consequence 
of  the  railway,  the  sum  of  £364  10s. 

It  w^as  also  admitted  that  the  defendants  paid  into  court 
the  sum  awarded  by  the  said  John  Stoughton  Dennis,  toge- 
ther with  interest  and  commission  required  by  the  Railway 
Clauses  Consolidation  Act,  long  before  the  commencement 
of  this  suit. 

And  that  the  defendants  were  in  actual  possession  of 
their  present  line  of  railway  at  the  time  of  the  first  arbitra- 
tion mentioned  in  the  said  special  case  upon  which  said 
judgment  was  pronounced,  and  that  they  had  ever  since 
continued  to  occupy  the  same,  and  that  the  lands  and  pre- 
mises for  the  recovery  of  which  this  action  was  brought 
were  the  lands  and  premises  embraced  in  each  award. 

Cameron,  Q.  C.,  for  the  plaintiff,  cited  Rankin  v.  The 
Great  Western  R.  W.  Co.,  4 C.  P.  463 ; Jannette  v.  The 
Great  Western  R.  W.  Co.,  Ib.  488. 

Galt,  Q.  C.,  for  defendants,  cited  Furness  v.  The  Cater- 
ham  R.  W.  Co.,  27  L.  J.  Ch.  771  ; Doe  dem.  Armistead  v. 
North  Staffordshire  R.  W.  Co.,  16  Q.  B.  526  ; Doe  dem. 
Hudson  v.  Leeds  and  Bradford  R.  W.  Co.,  Ic.  796. 
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The  statutes  bearing  on  the  case  are  referred  to  in  the 
judgments. 

Robinson,  C.  J. — The  Railway  Clauses  Consolidation  Act 
14  & 15  Vic.,  ch.  51,  sec.  10,  sub-sec.  3,  which  requires  plans 
and  sections  in  triplicate  to  be  deposited  of  such  altera- 
tions as  are  intended  to  be  made  in  the  line  or  course  of  a 
railway,  applies  onty  to  “ such  alterations  as  shall  have  been 
approved  of  by  parliament .”  And  it  follows,  therefore,  that 
the  next  or  4th  sub-section,  in  which  it  is  enacted  that  “ until 
such  original  map  or  plan,  and  book  of  reference,  or  the  plans 
and  sections  of  the  alterations,  shall  have  been  deposited  as 
aforesaid,  the  execution  of  the  railway,  or  of  the  part  thereof 
affected  by  the  alterations,  as  the  case  may  be,  shall  not  be 
proceeded  with,”  must  be  taken  in  like  manner  only  to  refer 
to  such  alterations  as  have  been  approved  of  byr  parliament. 

It  could  never  have  been  intended  that  after  a line  of 
railway  had  been  staked  out,  and  a plan  of  the  line  filed,  no 
deviation  whatever  should  be  made  in  it  without  applying  to 
parliament,  though  the  object  of  the  change  was  merely  to 
save  or  diminish  a cutting  or  embankment,  or  to  avoid  a 
wood,  by  varying  a few  feet  or  yards  to  the  right  or  left. 
The  seventh  sub-section  of  the  same  clause  confirms  this 
view,  and  so  does  the  last  paragraph  of  the  ninth  section. 

I do  not  therefore  consider  that  the  defendants  in  this 
case  were  not  at  liberty  to  proceed  in  constructing  their 
railway  upon  the  line  on  which  they  did  actually  construct 
it,  though  it  varied  slightly  (and  much  less  than  a mile) 
from  that  laid  out  on  the  map  which  they  had  deposited,  and 
to  proceed  in  the  same  manner  as  if  they  had  strictly  adhered 
to  that  line,  although  they  had  deposited  no  map  or  plan 
exhibiting  the  alteration. 

But  the  defendants,  it  is  said,  did  not  proceed  carefully 
and  regularly  in  the  steps  they  took  for  having  the  amount 
of  compensation  ascertained.  I mean  under  their  new  notice 
given  on  the  3rd  of  July,  1856,  for  that  alone  and  the  pro- 
ceedings under  it  can  be  material  to  be  referred  to,  since  the 
first  notice  and  whatever  was  done  upon  it  fell  to  the  ground, 
and  became  of  no  effect,  as  we  determined  in  the  case  be- 
tween the  same  parties  reported  in  15  U.  C.  R.  224. 
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The  defendants’  notice  of  the  3rd  of  July,  1856,  under 
which  they  claim  to  have  a right  to  the  land  formerly  belong- 
ing to  the  plaintiff,  which  the  rail  way  line  now  occupies,  upon 
their  paying  £364  10s.,  the  sum  awarded  by  Mr.  Dennis, 
refers  to  the  land  in  respect  of  which  the  defendants  thereby 
tender  compensation,  as  being  shewn  on  the  map  or  plan  of 
the  Grand  Trunk  Railway,  deposited  in  the  office  of  the 
clerk  of  the  peace,  &c.  That,  however,  was  not  the  land 
which  the  railway  had  actually  taken,  though  it  was  within 
the  limits  of  the  deviation  permitted  to  them  by  the  act, 
and  the  notice  ought  regularly  to  have  stated  that  the  land 
which  the  defendants  had  taken  was  “ within  the  limits  of 
the  deviation  allowed”  by  the  statute,  instead  of  referring 
to  it  as  shewn  in  the  map  or  plan.  The  seventh  sub-sec- 
tion of  the  11th  clause  provides  for  such  cases. 

Yet  it  may  perhaps  be  reasonably  contended  that  the 
statute  not  requiring  in  such  cases  any  alteration  of  the  plan 
deposited,  or  the  depositing  of  ai^  new  plan  exhibiting  the 
alteration,  and  allowing  deviations  from  the  plan  not  exceed- 
ing a mile,  the  plan  may  be  rightly  referred  to  as  being  a 
description  sufficiently  particular  within  the  act,  though  if 
the  words,  “ or  within  the  limits  of  deviation  allowed,”  had 
been  inserted,  as  the  statute  directs  or  suggests,the  arbitrators 
and  the  proprietors  would  have  had  their  attention  thereby 
called  to  the  fact  that  the  land  to  be  valued  was  not  exactly 
that  laid  down  on  the  map  that  had  been  deposited,  but  devi- 
ated a little  from  it.  At  any  rate,  the  notice  having  been 
framed  as  it  is  we  are  to  consider  what  effect,  if  any,  that 
circumstance  can  have  upon  the  case  as  regards  the  rights 
of  the  parties.  If  in  consequence  of  it  the  arbitrator  had 
valued  a different  tract  of  land  from  that  which  the  company 
had  taken  actual  possession  of  and  are  occupying,  that  might 
indeed  make  a very  material  difference  to  the  prejudice  of 
one  or  other  of  the  parties,  but  that  can  hardly  have  been  the 
case  in  this  instance,  because  it  is  admitted  in  the  case  that 
the  defendants  were  in  actual  possession  of  their  present  line 
of  railway  at  the  time  of  the  arbitration,  and  have  ever  since 
continued  to  occupy  the  same,  and  the  arbitrator  states  in 
his  award  that  he  has  viewed  the  land.  It  may,  therefore, 
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be  fairly  assumed  that  it  was  the  land  which  he  saw  ac- 
tually in  the  occupation  of  the  company  which  he  valued, 
and  valued  perhaps  without  being  sensible  that  it  deviated 
in  some  part  or  parts  a few  yards  from  the  plan  filed  in  the 
office  of  the  clerk  of  the  peace. 

It  is  quite  evident,  too,  that  the  plaintiff,  though  he  de- 
clined to  be  present  or  to  take  any  part  in  the  proceedings 
before  the  last  appointed  arbitrator,  was  fully  aware  of  the 
land  that  was  intended  to  be  valued  and  that  was  actually 
valued  by  the  three  arbitrators  at  £3116  5s.  9d.,  for  he  sued 
upon  that  award,  declaring  himself  ready  to  convey  the  land, 
which  he  recognised  in  his  declaration  as  land  which  the 
defendants  had  taken  possession  of. 

It  is  stated  in  the  case  that  the  lands  and  premises  for 
the  recovery  of  which  this  action  is  brought,  are  the  lands 
and  premises  embraced  in  each  award.  This  shews  that 
the  money  awarded  in  September,  1856,  by  Mr.  Dennis,  is 
given  for  the  same  land  in  regard  to  which  the  three  arbi- 
trators had  made  their  award  before,  which  award  the  plain- 
tiff endeavoured  to  enforce  ; and  it  shews  further  that  it  is 
the  land  which  the  plaintiff  was  willing  the  defendants 
should  continue  to  occupy,  provided  he  was  compensated 
in  the  manner  he  was  contending  for. 

The  plaintiff*  therefore,  must  abide  by  the  remedy  by 
arbitration : that  is,  I mean,  by  the  legal  result  of  it ; 
and  if  he  has  not  had  the  benefit  of  that  remedy  legally 
carried  out,  his  efforts  for  redress  must  be  confined  to 
the  pursuit  of  this  remedy,  if  anything  has  been  left  im- 
perfect, which  I do  not  take  upon  me  to  pronounce.  He 
could  never,  after  what  has  occurred,  be  allowed  to  treat  the 
defendants  as  trespassers  ab  initio , or  to  eject  them  from 
the  railway,  which  they  have  constructed  at  the  expense  of 
some  millions  of  pounds,  and  in  which  large  and  various 
interests,  public  and  private,  are  involved. 

The  principle  on  which  the  cases  were  decided  which  were 
cited  in  the  argument,  Doe  dem.  Armistead  v.  The  North 
Staffordshire  R.  W.  Co.,  (16  Q.  B.  526,)  and  Doe  dem.  Hud- 
son v.  The  Leeds  and  Bradford  R.  W.  Co.,  (Ib.  796,)  apply, 
I think,  clearly  to  the  present  case.  I refer  also  to  Adams 
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v.  The  London  and  Blackwall  R.  W.  Co.  (6  R W.  Cas.  271) ; 
Lester  v.  Lobley,  (7  A.  & E.  133) ; Rankin  v.  Great  West- 
ern R.  W.  Co.,  (4  C.  P.  463),  and  to  Redfield  on  Railways, 
an  American  work,  p.  189  ; ch.  12,  sec.  3 ; and  ch.  13,  sec.  4. 

It  has  been  argued  that  what  distinguishes  the  case  be- 
fore us  from  some  of  those  cited,  is  that  the  defendants,  the 
Grand  Trunk  R.  W.  Co.,  did  not  take  possession  with  the 
assent  of  the  plaintiff,  but  against  his  will,  and  that,  however 
unreasonable  it  might  seem  to  allow  him  to  maintain  eject- 
ment against  the  defendants  if  they  had  with  his  consent 
entered  into  possession  of  his  land,  and  constructed  perma- 
nent works  upon  it  at  a great  expense,  yet  that  it  cannot  be 
unreasonable,  however  hard  might  be  the  consequences,  if 
the  possession  should  be  held  to  have  been  taken,  as  the 
plaintiff  contends  that  it  was,  without  his  assent. 

But  the  case  shews  that  in  fact  the  plaintiff  did  assent  to 
the  defendants  taking  possession.  After  they  had  served  the 
first  notice  of  arbitration,  he  advised  with  his  counsel,  and 
was  told  correctly  that  he  could  not  effectually  oppose  the 
company’s  taking  possession,  for  that  if  he  resisted,  a judge’s 
warrant  could  be  obtained  under  the  statute,  sec.  11,  sub-sec. 
19.  Finding  this,  he  assented,  and  as  the  case  states,  “he 
offered  no  further  opposition,  and  the  defendants’  work-peo- 
ple entered  and  constructed  their  present  line  of  railway 
across  the  plaintiff’s  lands,  the  same  being  the  'premises  in 
question .”  It  is  true  that  he  stipulated  that  his  withdrawal 
of  opposition  should  not  in  any  wa}^  prejudice  the  plaintiff  in 
his  right  as  against  the  company,  but  the  plaintiff’s  subse- 
quent proceedings  shew  clearly,  (what  it  would  be  reasonable 
at  any  rate  to  have  inferred,)  that  what  he  meant  by  that 
was  that  he  should  be  in  no  manner  or  degree  prejudiced  in 
regard  to  his  right  to  compensation  for  his  land.  He  con- 
sented to  defendants’ taking  possession  without  putting  them- 
selves to  the  trouble  of  obtaining  a judge’s  warrant,  but  on 
the  understanding  that  he  was  not  in  consequence  to  stand 
in  any  worse  situation  in  regard  to  his  rights  than  he  would 
have  been  in  if  such  a warrant  had  been  applied  for  and  ob- 
tained and  possession  taken  under  it.  That  the  judge  could 
legally  have  granted  such  a warrant  is  clear,  for  the  land 
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was  within  the  limits  of  the  deviation  from  the  line  laid  down 
on  the  plan  desposited  in  the  proper  office,  and  there  is  no 
doubt  that  the  law  authorised  the  company  to  enter  the  land 
and  construct  their  work  upon  it. 

They  entered  into  possession  legally  for  the  purpose  of 
permanent  occupation,  and  with  a view  to  construct  their 
work  upon  it,  and  they  did  this  with  the  knowledge  and 
acquiescence  of  the  plaintiff,  who  on  his  part  concurred  with 
them  afterwards  in  a proceeding  with  a view  to  obtain  com- 
pensation by  arbitration  for  the  very  land  thus  taken. 
They  could  legally  have  obtained  possession,  and  could  have 
constructed  their  work  where  they  did  without  the  plaintiff’s 
consent ; and  if  they  had  done  so,  it  would  no  more  have 
been  competent  to  the  plaintiff  than  it  is  now  to  dispossess 
the  defendants  by  ejectment  of  the  land  on  which  they  had 
legally  entered  and  legally  constructed  their  work.  The 
plaintiff  in  either  case  would  equally  be  confined  to  the 
remedy  by  arbitration  which  is  given  by  the  statute.  If  there 
be  any  room  for  a question  between  the  parties,  in  my  opi- 
nion it  can  only  be  for  this  question, — whether  the  plaintiff 
is  bound  by  the  award  made  by  Mr.  Dennis,  and  if  he  be  not, 
then  whether  any  and  what  other  proceedings  are  open  to 
him  for  obtaining  compensation,  for  if  the  defendants  entered 
legally,  and  constructed  their  work  with  a view  to  permanent 
occupation,  as  there  is  no  doubt  they  did,  then  no  wrong  has 
been  done,  and  the  defendants  cannot  be  deprived  of  their 
railway  some  years  after  it  has  been  completed  and  in  use. 
The  plaintiff  in  his  declaration  expressly  seeks  to  recover 
what  he  alleges  to  be  his  land,  “now  in  the  use  and  occupa- 
tion of  the  defendants  as  and  for  their  railway,”  and  he  admits 
that  the  land  for  which  he  sues  is  the  same  land  that  was 
embraced  (or  referred  to)  in  each  award.  This  shews  that 
he  was  under  no  mistake  as  to  the  land  for  which  he  was 
claiming  compensation  in  the  former  action,  though  it  was 
not  precisely  the  land  laid  down  in  the  map  deposited,  but 
was  within  the  limits  of  deviation  allowed  to  the  company 
by  law;  and  having  endeavored  to  obtain  compensation  for 
it  as  for  land  legally  taken  possession  of  by  the  defendants, 
with  a view  to  permanent  occupation,  he  cannot  maintain 
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ejectment  for  the  land.  If  not  bound  by  the  award  made  by 
the  sole  arbitrator,  he  must  pursue  any  further  remedy  for 
compensation  that  is  open  to  him. 

In  my  opinion  a verdict  should  be  entered  for  the  defend- 
ants. 


McLean,  J. — Theplaintiff,  notwithstanding  the  first  award 
or  reference  to  which  he  was  a party,  now  contends  that  he 
is  entitled  to  recover  possession,  because  the  site  of  the  rail- 
way is  not  that  laid  down  in  the  plan  deposited  in  the  office 
of  the  clerk  of  the  peace  ; but  he  let  the  defendants  into  the 
possession  of  the  ground,  or  rather  desisted  from  opposing 
the  entrance  of  their  workmen  for  the  purpose  of  construct- 
ing the  road,  well  knowing  the  particular  line  on  which  the 
road  was  to  be  made,  and  he  arbitrated  with  respect  to  the 
price  to  be  paid  for  the  line  of  road  now  sought  to  be  re- 
covered. If  he  had  resisted,  and  refused  to  allow  the  de- 
fendants and  their  workmen  to  enter  on  the  ground,  the  de- 
fendants could  have  proceeded  in  the  manner  pointed  out  by 
the  19th  sub-section  of  the  11th  section  of  the  act  referred  to, 
and  could  have  procured  a warrant  from  the  judge  of  the 
county  court  to  put  the  defendants  in  possession  of  the 
ground  to  enable  them  to  proceed  with  their  works.  If  then 
the  defendants  had  been  put  in  possession  under  such  war- 
rant, and  had  proceeded  and  completed  the  line  of  railway 
across  the  land  of  the  plaintiff,  they  could  not  afterwards  be 
dispossessed  by  the  plaintiff  because  a difficulty  had  occurred 
as  to  the  amount  of  compensation  to  be  made  or  the  manner 
of  ascertaining  such  amount.  Then,  if  it  became  unnecessary 
to  procure  such  a warrant,  by  the  plaintiff  consenting  to  the 
defendants  proceeding  with  the  works  on  the  line  of  road 
pointed  out  by  them  in  their  notice,  he  cannot  be  in  a better 
position  than  if  he  had  continued  to  the  last  in  his  resistance. 
It  cannot  be  that  any  person  who  has  permitted  a railway 
company  to  proceed  with  the  construction  of  their  road  across 
his  land,  can  at  his  mere  will  and  pleasure  afterwards  stop 
up  that  road  as  his  property,  or  bring  an  action  of  ejectment 
to  recover  it  back  after  the  expenditure,  perhaps,  of 
thousands  by  the  company  in  the  making  of  the  road.  On 
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this  ground,  therefore,  I think  this  action  cannot  be  main- 
tained. 

But  there  is  also  another  ground  on  which  the  plaintiff 
must  fail.  It  is  admitted  that  an  award  has  been  made  by 
J.  Stoughton  Dennis  in  favour  of  the  plaintiff  for  a certain 
amount  as  compensation  for  7 T2oV  acres  of  land  taken 
by  defendants  for  their  railway,  and  the  damages  occa- 
sioned thereby,  and  that  the  amount  awarded  has  been 
paid  into  court.  That  award  is  still  in  full  force,  and 
cannot  be  assumed  to  be  invalid  though  not  accepted  by  the 
plaintiff.  By  the  20th  sub-section  of  section  11  of  14  & 15 
Vic.,  ch.  51,  it  is  provided  that,  if  for  any  reason  the  com- 
pany shall  deem  it  advisable,  it  shall  be  lawful  for  them  to 
pay  such  compensation  into  the  office  of  either  of  the  superior 
courts  for  Upper  Canada,  with  the  interest  thereon  for  six 
months,  and  to  deliver  to  the  clerk  of  the  court  an  authentic 
copy  of  the  award  or  agreement,  “and  such  award  or  agree 
ment  shall  thereafter  be  deemed  to  be  the  title  of  the  com- 
pany to  the  land  therein  mentioned.”  If  then  the  award 
made  by  Mr.  Dennis  is  a valid  award  and  I think  it  must  be 
so  considered  in  the  absence  of  anything  to  impeach  it,  the 
defendants  having  paid  the  money  into  court  on  the  plain- 
tiff s refusal  to  execute  the  proper  conveyance,  and  having 
filed  a copy  of  the  award,  must  be  taken  to  have  acquired  a 
title  to  the  land  in  question,  under  which  they  may  hold 
against  the  plaintiff,  the  former  proprietor. 

It  appears  to  me  that  the  plaintiff  cannot  assert  any  right 
to  the  possession  of  the  land.  All  that  he  can  claim  is  com- 
pensation for  it,  and  if  the  amount  of  such  compensation  has 
not  been  legally  ascertained  he  is  still  entitled  to  pursue  his 
remedy  in  that  respect.  If  the  award  of  Mr.  Dennis  has 
been  made  as  prescribed  by  the  statute,  then  I apprehend 
that  the  plaintiff  is  concluded  by  it,  and  that  he  can  claim  no 
more  than  is  awarded  by  it.  The  18th  sub-section  of  section 
11  provides  that  no  award  shall  be  invalidated  for  want  of 
form  or  other  technical  objection,  if  the  requirements  of  the 
act  have  been  complied  with,  and  if  the  award  shall  state 
clearly  the  sum  awarded,  and  the  lands  or  other  property  for 
which  such  sum  is  to  be  the  compensation.  I do  not  see  an}’ 
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ground  of  objection  in  these  respects  to  the  award  of  Mr. 
Dennis,  but  it  may  nevertheless  be  liable  to  objections  as  to 
the  mode  of  proceeding  or  other  matters  with  respect  to 
which  no  opinion  can  now  be  formed. 

Burns,  J. — The  question  in  this  case  now  is  not  whether 
the  second  award  made  by  Mr.  Dennis  is  a good  award,  and 
that  under  it  the  defendants  have  acquired  title  to  the  land 
in  question,  but  it  is  whether,  after  what  has  taken  place 
between  the  parties,  the  defendants  have  so  far  acquired  an 
interest  in  the  premises  as  deprives  the  plaintiff  of  main- 
taining an  action  of  ejectment,  and  whether  the  circumstan- 
ces do  not  compel  him  to  adopt  some  other  remedy. 

The  plaintiff*  contends  that  he  can  repudiate  every  thing 
done,  as  well  on  his  part  as  on  the  part  of  the  company, 
because  that  in  fact  the  land  appropriated  for  the  track  of  the 
railway  deviated  from  the  plan  mentioned  in  the  notice 
given  by  the  defendants  of  what  they  required.  We  see, 
however,  that  the  proceedings  in  respect  of  the  first  arbitra- 
tion took  place,  and  the  valuation  of  the  land  was  made  of 
the  part  actually  occupied  by  the  track,  and  this  was  done 
with  the  assent  of  the  plaintiff.  It  is  true  that  he  protested 
in  the  first  instance  against  the  defendants  entering  upon 
the  lands  at  all  until  the  question  of  compensation  was 
settled,  but  on  being  advised  that  the  company  could  assume 
possession  he  then  went  on  to  arbitration,  not  willingly,  but 
as  it  were  compulsorily.  Giving  him  the  full  benefit  of  that, 
still  it  is  quite  clear  that  his  objections  were  not  grounded 
upon  any  supposed  defect  in  the  plans  filed  and  notices  with 
respect  to  the  land  required  by  the  company  for  the  track 
of  the  railway,  but  were  based  upon  the  proposition  that  he 
could  successfully  resist  any  entry  upon  his  lands  at  all . 
When  he  found  he  could  not  do  that  with  any  success,  then 
he  assented  to  the  arbitsation  by  naming  an  arbitrator  on 
his  part,  and  when  the  company  gave  him  notice  that  they 
desisted  from  that  arbitration,  he  persisted  in  it,  thus  placing 
his  claim  upon  the  footing  of  compensation.  Now,  suppose 
the  second  award  to  have  been  irregularly  obtained,  and  that 
the  plaintiff  is  in  no  way  bound  by  it,  still  that  fact  does  not 
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in  the  least  alter  the  position  of  the  parties  in  respect  to  the 
question  whether  the  plaintiff  can  resort  to  an  action  of 
ejectment  to  recover  back  the  land.  Considering  that  the 
legislature  has  thought  proper  to  take  away  the  rights  of 
individuals  to  a certain  extent,  in  granting  railway  compa- 
nies the  right  to  take  private  property,  and  to  make  it  mat- 
ter of  compensation  to  the  holders,  whether  individuals  are 
opposed  to  the  railway  or  not,  we  should  not  be  doing  justice 
to  the  public,  who  may  be  said  to  have  acquired  an  interest 
in  the  matter  after  the  railway  has  been  completed  and  in 
operation,  to  allow  private  individuals — who  so  far  have 
been  assenting  parties  to  the  taking  of  the  land  for  the  pur- 
poses of  the  railway,  as  to  have  reduced  their  claim  to  one 
of  compensation  for  the  land — to  support  actions  of  eject- 
ment and  dispossess  the  company.  If  the  plaintiff  can  now 
resume  what  was  his,  namely,  the  land,  by  means  of  this 
ejectment,  it  must  follow,  I think,  that  the  company  would 
have  no  means  of  compelling  him  to  part  with  it.  The 
company  would  be  obliged  to  pay,  in  order  to  obtain  it,  any 
amount  the  plaintiff  might  think  proper  to  ask.  The  11th 
clause  of  the  Railway  Clauses  Act,  with  its  sub-sections, 
would  not  cover  a case  where  the  railway  was  completed 
and  in  full  operation,  under  circumstances  like  the  present, 
so  as  to  give  the  company  the  power  now  of  proceeding 
under  them  to  re-establish  their  occupation  and  use  of  the 
railway  track.  On  the  other  hand,  unless  the  plaintiff  has 
by  his  conduct  compromised  his  right  to  compensation,  that 
claim  stands  upon  as  good  a footing,  since  the  service  of  the 
notice  that  the  company  desisted  from  the  proceedings  on 
the  first  award,  as  it  ever  did. 

The  simple  question  in  this  case  is,  whether  the  facts  shew 
that  the  plaintiff  may  resume  his  land,  or  whether  he  'is 
now  reduced  to  compensation  for  it.  I think  there  can  be 
no  doubt  whatever  that  he  cannot  resume  his  land,  but 
must  resort  to  his  claim  for  compensation. 

Judgment  for  defendants. 
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McMullin  v.  Murdoff. 

Witness — Competency — Con.  Stats.  U.  C.,  ch.  32,  sec.  J. 

An  assignee  of  the  plaintiffs  for  the  benefit  of  their  creditors,  held  not  an  in- 
competent witness  to  prove  a debt  due  to  them,  as  being  the  person  in 
whose  immediate  behalf  the  action  was  brought. 

The  exception  in  the  statute  applies  only  to  those  in  whose  behalf  as  benefi- 
cially interested  the  suit  is  brought. 

At  the  trial  of  this  case,  at  Kingston,  before  Robinson,  C. 
J.,  it  appeared  that  the  plaintiffs  were  merchants  and  had 
failed,  and  their  estate  and  effects  were  assigned  to  one 
McFarlane  as  trustee  for  the  benefit  of  their  creditors.  He 
was  called  as  a witness  to-  prove  the  account,  having  been 
formerly  a clerk  of  the  plaintiffs.  It  was  objected  that  he 
was  incompetent  to  prove  the  case  for  the  plaintiffs,  being 
the  person  in  whose  immediate  or  individual  behalf  the 
action  was  brought,  and  therefore  excluded  by  Consol.  Stats. 
U.  C.,  ch.  32,  sec.  5. 

The  objection  was  not  taken  till  after  the  witness  had 
given  his  evidence.  The  learned  Chief  Justice  allowed  his 
evidence  to  go  to  the  jury,  subject  to  the  exception.  Mc- 
Farlane swore  that  he  was  not  a creditor  of  the  estate,  but 
expected  to  be  remunerated  for  the  expense  and  trouble  he 
was  put  to  in  collecting  the  debts. 

A verdict  was  found  for  the  plaintiffs  for  $139.6. 

Draper  obtained  a rule  nisi  to  enter  a nonsuit,  pursuant 
to  leave  reserved. 

Richards,  Q.  C.,  shewed  cause,  citing  Stark  Ev.  3rd  Ed.  I. 
168  ; Lowe  v.  Joliffe,  1 W.  Bl.  364;  Sinclair  v.  Sinclair,  13 
M.  & W.  640  ; Melhuish  v.  Collier,  15  Q.  B.  878 ; Sage  v. 
Robinson,  3 Ex.  142  ; Hill  v.  Kitching,  3 C.  B.  299  ; Doe 
dem.  Wingrove  v.  Nicholl,  13  Q.  B.  126  ; Black  v.  Jones,  6 
Ex.  213. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  witness  McFarlane  if  he  had  been  a creditor  of  the 
estate  would  not  on  that  account  have  been  incompetent,  as 
the  case  of  Black  v.  Jones  (6  Ex.  213)  shews,  for  that  would 
only  prove  that  he  had  an  interest  in  the  result  of  the  suit, 
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which  is  no  longer  a disqualification.  His  expecting  to  be 
remunerated  for  his  trouble  in  collecting  the  debts  does  not 
signify  ; it  could  only  furnish  ground  of  remark  to  the  jury 
as  affecting  possibly  his  credibility. — (Hill  v.  Kitching,  3 C. 
B.  299.) 

Then  it  is  to  be  considered  whether  the  case  of  the  wit- 
ness McFarlane  comes  within  the  exception  in  the  statute, 
as  being  “ the  person  in  whose  immediate  or  individual 
behalf  this  action  was  brought.” 

We  have  no  doubt  that  the  assignee  of  a bond  in  whose 
behalf  the  action  is  brought,  as  it  must  be,  in  the  name  of 
the  obligee,  cannot  be  admitted  as  a witness.  But  the  dif- 
ference between  that  case  and  the  present  is  that  the  wit- 
ness McFarlane  had  not  here  any  interest  in  the  subject 
matter  of  the  suit,  and  was  neither  technically  a party  to 
the  record  nor  interested.  Strictly  speaking  the  action  is 
brought  in  his  immediate  behalf,  if  he  directed  it  to  be 
brought  as  assignee  of  the  estate  for  the  purpose  of  collect- 
ing the  debts,  as  we  assume  he  did,  but  the  question  is 
whether  the  statute  can  be  taken  to  mean  brought  in  his 
behalf  as  the  party  interested , or  whether  he  is  equally  in- 
competent, although  the  suit  is  brought  in  his  behalf  only 
as  a trustee  for  others.  If  the  latter  construction  must  be 
adopted,  then  the  statute,  though  it  was  intended  to  relax 
the  principles  of  exclusion  by  making  evidence  admissible 
which  was  not  admissible  before,  would  in  this  case  have  a 
contajy  effect,  for  in  Tomlison  v.  Wilkes  (2  B.  & B.  397,  5 
Moore  172,)  it  was  determined  that  an  assignee  of  a bank- 
rupt may  prove  a petitioning  creditor’s  debt  if  he  has  re- 
leased his  claim  as  a creditor,  for  as  assignee  he  stands 
merely  in  the  situation  of  trustee  to  the  estate. 

We  think  we  must  take  the  statute  to  exclude  the  wit- 
ness (when  he  is  not  a party  to  the  record)  in  those  cases 
only  where  the  action  has  been  brought  in  his  behalf  as  the 
party,  or  one  of  the  parties,  beneficially  interested.  In  this 
case  the  only  persons  beneficially  interested  are  the  credi- 
tors, and  the  debtor  himself,  if  there  should  be  any  surplus. 
The  creditors  might  be  witnesses,  though  interested,  because 
interest  alone  is  no  longer  a ground  of  exclusion,  and  this 
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action  is  not  brought  in  their  immediate  and  individual  be- 
half, but  through  the  agency  of  another  party : that  is,  the 
assignee.  It  would  seem  very  inconsistent  that  the  creditors 
in  whose  behalf  substantially  the  action  is  brought,  and  who 
are  the  parties  beneficially  interested,  should  be  competent, 
and  yet  that  the  assignee  is  not  competent,  though  he  has 
no  pecuniary  interest  in  the  suit  and  is  not  a party  to  the 
record. 

Rule  discharged,  (a) 


McGuire  v.  Laing. 

Leave  reserved  to  defendant  to  move — Jury  unable  to  agree — Right  to  move. 

When  leave  has  been  reserved  to  defendant  to  move  to  have  a verdict  entered 

for  him  on  legal  objections  taken,  and  the  jury  not  being  able  to  agree  are 

discharged,  he  cannot  make  the  motion. 

This  was  an  interpleader  issue,  tried  in  the  autumn  of 
1859,  when  the  plaintiff  had  a verdict  for  Is.,  and  a new 
trial  was  afterwards  granted. 

It  came  on  again  to  be  tried  at  Whitby,  before  Robinson , 
C.  J.  There  were  certain  legal  grounds  on  which  the  learned 
Chief  Justice  thought  the  defendant  was  entitled  to  prevail, 
but  as  it  was  contended  further  on  the  defendant’s  part  that 
a verbal  lease  to  the  plaintiff  from  his  father,  by  virtue  of 
which  the  plaintiff  claimed  to  own  the  crop  of  wheat  which 
was  in  question  in  the  action,  was  a fraudulent  contrivance 
to  set  up  a pretended  demise,  he  desired  to  take  the  opinion 
of  the  jury  on  that  fact,  and  so  let  the  case  go  to  them, 
reserving  leave  to  defendant,  in  case  the  jury  should  find 
for  the  plaintiff,  to  move  to  have  a verdict  entered  for  him. 

The  jury  however  could  not  agree,  after  being  out  great 
part  of  the  day  and  all  night,  and  they  were  discharged  the 
next  day. 

McMichael  now  in  this  term  moved  upon  the  leave  re- 
served, notwithstanding  the  jury  being  discharged,  contend- 
ing that  he  could  call  upon  the  court  to  give  effect  thus  to 
the  legal  objections  raised. 

(a)  See  Bonner  v.  Moderwell,  9 C.  P.  504,  reported  since  the  argument  of 
this  case. 
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Robinson  C.  J.,  delivered  the  judgment  of  the  court. 

We  think,  when  leave  has  been  reserved  to  a defendant  to 
move  to  have  a verdict  entered  for  him  in  case  the  jury  upon 
the  charge  given  shall  find  for  the  plaintiff,  and  when  the 
jury  not  being  able  to  agree  in  a verdict  are  discharged,  it 
is  not  competent  to  the  defendant  nevertheless  to  move  upon 
leave  reserved. 

Rule  refused. 


The  Essex  Building  Society  v.  Maria  Beeman,  Exe- 
cutrix of  Elam  Beeman. 

Sale  under  power  in  mortgage — Ejectment  by  mortgage — Building  Societies — 
Application  to  set  aside  proceedings  as  instituted  without  plaintiffs  authority . 

The  plaintiffs,  as  mortgagees,  having  advertised  the  land  for  sale  under  a 
power  contained  in  a mortgage  to  them  by  one  B.,  it  was  purchased 
by  L.,  who  paid  the  money  to  the  president,  but  had  received  no  convey- 
ance ; and  the  president,  with  his  concurrence,  then  brought  an  action  of 
ejectment  in  the  name  of  the  society  against  the  mortgagor,  to  enable 
them  to  give  the  purchaser  possession.  The  defendant,  after  verdict  for 
the  plaintiffs,  having  applied  to  set  aside  the  proceedings  as  brought  with- 
out their  authority. 

Held , that  there  was  clearly  no  pretence  for  such  an  application. 

Remarks  as  to  the  right  of  a building  society  to  bring  ejectment  in  their 
corporate  name,  on  a mortgage  made  to  the  president  and  secretary. 

O'Connor  obtained  a rule  nisi  calling  upon  the  plaintiffs, 
and  on  Charles  Baby,  Esquire,  their  attorney,  to  shew  cause 
why  the  writ  of  summons  in  this  cause,  and  the  service,  and 
all  subsequent  proceedings,  should  not  be  set  aside,  or  further 
proceedings  stayed  with  costs,  on  the  grounds  that  the  said 
attorney  had  no  authority  from  the  plaintiffs  for  instituting 
this  suit ; and  why  the  attorney  should  not  pay  the  costs  of 
suit,  and  of  this  application.  He  cited  Doe  Hammek  et  al. 
v.  Fillis,  2 Chitty  Rep.  170 ; Hubbart  v.  Phillips,  13  M.  W. 
702;  Robson  v.  Eaton,  1 T.  R.  62;  Shaw  v.  Ormiston,  2 
P.  R.  152. 

A.  Cameron  shewed  cause  and  cited  Ch.  Arch.  Prac. 
76,  77. 

This  rule  was  moved  on  an  affidavit  by  defendant’s  attor- 
ney, Mr.  O’Connor,  that  he  was  present  at  the  trial  of  this 
cause  at  the  assizes  for  Essex,  in  April  last,  and  heard  Mr. 
Baby,  the  plaintiffs’  attorney  of  record  in  this  action,  give  evi- 
dence on  the  part  of  the  plaintiffs,  and  admit  upon  his  cross- 
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examiDation  that  he  was  not  retained  or  authorised  by  the 
plaintiffs  in  any  way  to  institute  or  prosecute  this  suit,  and 
that  he  brought  the  suit  for  the  benefit  of  a person  named 
Jean  Langlois  ; that  he,  the  deponent  until  such  admission 
was  made  by  Mr.  Baby  was  not  aware  that  he  had  no 
authority  from  the  plaintiffs,  though  he  suspected  that  he 
had  not. 

The  action  was  ejectment  for  38  acres  of  land  in  the  town- 
ship of  Sandwich. 

The  writ  issued  from  the  office  of  the  deputy  clerk  of  the 
Crown  in  Sandwich,  and  was  dated  the  28th  of  March, 
1860. 

The  notice  of  plaintiffs’  title  was,  that  they  claimed  as 
mortgagees  under  a mortgage,  dated  the  13th  of  December, 
1850,  made  by  Elam  Beeman  to  the  president  and  treasurer 
of  the  building  society  (the  society  itself  being  plaintiffs  in 
this  cause)  to  which  this  defendant  was  also  a party,  and  as 
mortgagees  in  another  mortgage  dated  the  11th  of  June, 
1853,  and  made  between  Elam  Beeman,  of  the  first  part,  and 
the  president  and  treasurer  of  the  said  society,  of  the  second 
part,  and  the  now  defendant,  of  the  third  part. 

The  defendant  in  her  notice  claimed  to  be  entitled  by  de- 
scent from  Elam  Beeman,  deceased. 

A verdict  was  given  for  the  plaintiffs  upon  the  trial. 

In  answer  to  this  rule  in  affidavits  made  by  Charles  Baby? 
Esquire,  and  others,  the  following  statements  were  made  : — 
that  the  plaintiffs  having  advertised  the  land  mortgaged  for 
sale  under  the  power  given  in  the  mortgages,  in  consequence 
of  default  in  paj^ments,  one  Daniel  Langlois,  as  agent  for  his 
brother  Jean  Langlois,  became  the  purchaser,  or  rather  ad- 
vanced the  money  due  upon  the  mortgage : that  Jean  Lan- 
glois had  an  interest  in  preventing  the  property  from  being 
sacrificed,  as  he  and  others  acting  in  concert  with  him  had 
claims  upon  it,  and  upon  the  estate  of  Elam  Beeman,  under 
judgments : that  upon  or  immediately  after  the  day  of  sale, 
Jean  Langlois’  said  agent  paid  the  whole  money  due  on  both 
mortgages  to  Mr.  Baby,  who  then  was  and  had  been  for  se- 
veral years  before,  and  continued  the  president  of  the  so- 
ciety: that  this  action  was  instituted  in  the  name  of  the 
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society  by  Mr.  Baby,  then  president,  with  the  concurrence  of 
Langlois’  agent  and  under  his  instructions,  as  it  was  thought 
that  the  society  would  be  in  a position  to  put  the  purchaser 
in  possession  of  the  land  sold  to  him,  as  had  been  usual 
in  such  cases,  and  also  to  save  the  expense  of  assignments 
and  registration. 

And  the  agent  of  Jean  Langlois  swore  that  he,  as  agent  to 
his  principal,  had  always  been,  and  still  was  ready  to  assign 
or  release  the  mortgages,  on  receiving  the  money  due  upon 
them  by  the  mortgagor. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  plain  from  the  affidavits  that  the  defendant  has  no- 
thing to  complain  of,  and  no  pretence  whatever  for  calling 
for  the  summary  interposition  of  the  court  by  staying  pro- 
ceedings. 

The  case  of  Thames  Haven  Dock  Railway  Co.  v.  Hall, 
(8  Railw.  Cas.  441),  shews  how  little  disposed  the  courts  are 
to  coutenance  such  applications  as  the  present,  when  made 
after  verdict  and  without  merits,  which  we  think  may 
clearly  be  said  of  the  present  case;  we  refer  also  to  Sep- 
pings  v.  Nokes,  (2  C.  B.  292.)  The  mortgages  in  this  case 
have  not  been  assigned.  The  company  retains  the  legal 
estate  though  they  have  contracted  to  sell  to  Langlois, 
whose  payment  of  the  purchase  money  was  not  a payment 
by  the  defendant,  as  Langlois  is  moreover  concurring  in 
this  action  being  brought  as  it  is,  for  reasons  which  we  think 
are  quite  satisfactory. 

We  cannot  conceive  what  pretence  the  defendant  can 
have  supposed  she  had  for  making  such  an  application,  for 
she  can  have  no  right  to  the  possession  since  her  default 
made,  and  even  at  this  late  day  it  appears  from  the  affidavits 
that  she  would  meet  with  no  difficulty  in  regaining  the  pro- 
perty if  she  comes  with  the  debt  and  interest.  There  is 
really  no  ground  for  asserting  that  the  action  was  brought 
without  authority  from  the  company,  when  it  was  instituted 
by  their  president. 

This  action  of  ejectment  we  perceive,  is  brought  in  the 
name  of  the  society,  though  the  mortgages  are  taken  to  the 
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president  and  secretary.  This  would  not  have  been  regular 
under  the  first  statute  9 Vie.,  ch.  90,  but  seems  to  he  per- 
mitted by  the  subsequent  act  13  & 14  Vic.,  ch.  79,  sec.  1, 
and  no  objection  has  been  taken  that  the  society  could  not 
recover.  Then  they  sue  at  the  instance  of  the  president 
upon  the  mortgage,  upon  which  the  mortgagor  is  in  default* 
and  having  the  legal  estate  they  can  of  course  recover  it. 
The  defendant,  instead  of  making  this  application,  should 
have  paid  and  should  pay  the  debt  and  interest. 

Rule  discharged. 


Shaw  v.  Salmon. 

Notice  oj  non-payment — Promise  to  pay— Pleading. 

Where  it  was  shewn  that  defendant,  an  endorser,  knowing  that  notice  of 
dishonor  had  not  been  given,  promised  to  pay,  Held,  that  the  plaintiff 
was  entitled  to  a verdict  on  a plea  denying  notice. 

Sernble , that  it  is  only  necessary  to  plead  that  notice  was  dispensed  with, 
when  an  agreement  to  that  effect  had  been  made  before  the  time  for  giving 
it. 

Action  on  a promissory  note  made  by  George  Salmon, 
the  younger,  and  S.  N.  Annesley,  in  the  name  of  Salmon  and 
Annesley,  on  the  12th  of  July,  1856,  payable  to  defendant 
George  Salmon,  or  order,  in  six  months,  for  £125.  Defend- 
ant was  sued  as  endorser. 

Defendant  pleaded — 1.  Traversing  the  alleged  notice  of 
dishonour.  2.  Payment.  3.  An  equitable  plea,  alleging 
time  to  have  been  given  to  the  maker.  Issue  was  taken  on 
all  the  pleas. 

At  the  trial,  at  Simcoe,  before  McLean , J.,  a verdict  was 
found  for  the  plaintiff  for  £99  13s.  4d. 

M.  C.  Cameron  moved  for  a new  trial,  complaining  of 
misdirection  in  regard  to  the  issue  upon  the  plea  denying 
notice.  He  cited  Brownell  v.  Bonney,  1 Q.  B.  39  ; Burke  v. 
Elliot,  15  U.  C.  R.  610 ; Bank  of  British  North  America  v. 
Ross,  1 U.  C.  R.  199. 

The  facts  are  sufficiently  stated  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  upon  the  evidence  of  the  defendant’s  absolute 
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promise  to  pay,  deliberately  made,  and  with  a knowledge  of 
the  facts,  the  defendant  was  entitled  to  a verdict  upon  the 
issues  regarding  the  notice.  We  have  several  times  deter- 
mined, since  the  case  of  the  Bank  of  British  North  America 
v.  Boss.  The  promise  to  pay  was  not  made  in  this  case 
without  a good  consideration.  It  was  proved  by  a witness 
called  by  the  plaintiff,  and  was  not  attempted  to  be  dis- 
proved. Under  such  circumstances  the  judge  was  warranted 
in  telling  the  jury  that  the  issue  on  the  plea  should  be 
found  for  the  plaintiff,  not  on  the  ground  that  notice  was  in 
fact  given,  but  because  the  defendant  should  not  be  heard 
to  assert  the  contrary. 

The  decisions  in  England  have  varied  on  this  point,  but 
the  current  of  authority  is  in  favour  of  the  position  that  there 
is  no  necessity  to  plead  that  defendant  dispensed  with  no- 
tice, unless  there  was  an  agreement  to  that  effect  before  the 
time  for  giving  notice  arrived. 

Rule  refused. 


Regina  v.  Bullock. 

Embezzlement — Evidence — Money  received  by  county  treasurer  for  township — 

Indictment. 

On  an  indictment  against  a treasurer  of  a county  for  embezzling  the  sum  of 
£g  14s.  rod.,  received  for  taxes,  it  appeared  that  defendant  received  the 
money  in  October,  1858,  and  resigned  in  February,  1859  when  his  books 
were  taken  from  him  by  the  warden,  although  the  usual  time  for  making 
up  his  account  with  the  county,  31st  of  March,  had  not  arrived.  This 
sum  was  not  entered  in  his  books  as  received,  nor  was  there  any  entry  of 
other  moneys  received  for  taxes  at  a later  date  ; but  after  his  books  had 
been  taken  he  sent  in  a list  of  moneys  received,  including  this,  although 
before  he  did  so  it  had  been  stated  in  a newspaper  that  this  and  other  pay- 
ments were  not  accounted  for.  There  was  no  proof  that  he  was  indebted 
to  the  county  on  the  whole  of  his  accounts,  and  it  was  shewn  that  he  claimed 
they  were  in  his  debt,  and  that  the  question  was  pending  before  arbitrators, 
to  whom  several  civil  suits  between  himself  and  the  council  had  been  re- 
ferred. The  jury  found  defendant  guilty. 

Held , that  the  evidence  did  not  warrant  the  conviction,  and  a new  trial  was 
granted. 

Held,  also,  that  the  money  was  not  improperly  charged  to  be  the  money  of 
the  county,  1 hough  it  was  received  for  the  township  of  Maidstone,  and  was 
to  be  accounted  for  to  it  by  the  county. 

Indictment  for  embezzlement  of  money  received  by  de- 
fendant as  treasurer  for  the  county  of  Essex. 

At  the  trial,  at  Sandwich,  before  Richards , J.,  the  prosecu- 
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tion  was  confined  to  proof  of  the  embezzlement  charged  in 
first  count,  which  was  for  embezzling  £9  14s.  10d.,  received 
from  one  George  Tickle,  as  payment  of  taxes  due  by  him,  as 
a non-resident  landowner. 

The  defendant  was  found  guilty,  and  was  sentenced  by  the 
learned  judge  to  be  imprisoned  for  six  calendar  months. 

Prince  obtained  a rule  nisi  for  a new  trial  on  the  evidence, 
and  on  certain  legal  exceptions  taken  at  the  trial. 

R.  A.  Harrison  shewed  cause,  and  cited  Consol.  Stats. 
TJ.  C.,  ch.  54,  secs.  184,  159,  160;  ch.  55,  secs.  Ill, 
112,  118,115,  121,  154,  155,  160,  164,  165,  166,  1931 
Regina  v.  Welch,  1 Den.  C.  C.  199  ; Regina  v.  Wortley,  2 
Den.  C.  C.  333;  Regina  v.  Murdock,  lb.  298;  Rex  v. 
Grove,  7 C.  & P.  635  ; Regina  v.  Jones,  8 C.  & P.  288; 
Regina  v.  Lambert,  2 Cox  C.  C.  309  ; Regina  v.  Overton, 
6 Cox  C.  C.  277  ; Regina  v.  Lister,  7 Cox  C.  C.  203  ; Regina 
v.  Arman,  lb.  45  ; Regina  v.  Betts,  8 Cox  C.  C.  140  ; Rex 
v.  Jones,  7 C & P.  833;  Regina  v.  Jackson,  1 C.  & K. 
384. 

Prince  and  A.  Cameron,  supported  the  rule,  citing  Rex 
v.  Smith,  Russ.  & Ry.  267  ; Rex  v.  Hodgson,  3 C.  & P.  423  ; 
Regina  v.  Norman,  Car.  & Marsh,  501. 

The  facts  of  the  case,  and  the  objections  taken  sufficiently 
appear  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  read  the  evidence,  and  we  must  say,  seeing  no 
more  than  that  discloses,  it  would  seem  to  have  been  a too 
stringent  application  of  the  criminal  law,  which  has  treated 
the  defendant  as  guilty  of  embezzlement  on  account  of  what 
was  proved  in  relation  to  the  sum  of  £9  14s.  10d.,  proved 
to  have  been  received  by  him. 

We  have  no  doubt  that  there  is  nothing  in  the  defendant’s 
objection,  that  the  money  belonged  to  the  township  of  Maid- 
stone, and  is  improperly  stated  in  the  indictment  to  have  been 
the  money  of  the  county  of  Essex.  He  received  it  as  treasurer 
of  the  county.  It  was  properly  paid  into  his  hands,  and 
though  it  was  to  be  accounted  for  by  the  county  to  the  town- 
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ship,  yet  from  the  moment  it  was  paid  to  the  defendant  as 
treasurer  for  the  county  the  county  was  responsible  to  the 
township  for  it,  and  had  a special  property  in  it,  so  that  it 
was  not  improperly  charged  to  be  the  money  of  the  county, 
while  it  was  in  the  defendant’s  care,  under  the  provision  of 
an  act  of  parliament. 

But  upon  the  merits  of  the  case  : it  was  proved  that  the 
defendant  received  this  money  in  October,  1858  : that  he 
resigned  his  office  in  February,  1859,  when  his  books  were 
taken  from  him  by  the  warden  of  the  county.  That  they  con- 
tained no  entry  of  the  receipt  of  the  sum  of  £9  14s.  lOd.  is 
true,  but  then  it  was  proved  that  according  to  the  course  of 
the  treasurer’s  accounting  he  had  until  the  31  st  of  March, 
1859,  to  make  up  his  account  with  the  county,  for  moneys 
received  and  expended  by  him  up  to  the  31st  of  December 
previous  : that  the  county  had  instituted  a civil  action 
against  the  defendant  for  a balance  which  they  claimed  : 
that  a reference  to  arbitration  had  been  made  in  consequence, 
and  no  award  made  when  this  indictment  was  tried  : that  the 
defendant  had  sent  in  a list  of  moneys  received  by  him, 
which  had  not  been  entered  when  his  books  were  taken  from 
him,  wffiich  list  included  this  £9  14s.  10d.,  though  before  he 
did  so  it  had  been  stated  in  a newspaper  that  this  and  cer- 
tain other  payments  had  not  been  entered  or  accounted  for  : 
that  the  defendant  as  treasurer,  had,  from  1854,  when  he 
was  appointed,  till  he  resigned  in  1859,  been  always  in  the 
habit,  with  the  knowledge  of  the  council,  of  making  pay- 
ments for  the  county,  sometimes  in  advance  of  funds  received 
and  afterwards  in  his  account  had  taken  credit  for  such  pay- 
ments and  charged  himself  with  moneys  taken  by  him  to  re- 
place such  advances  : that  he  claimed  that  the  county  was 
indebted  to  him  at  the  time  of  trial ; and  that  whether  the 
county  was  so  indebted  or  not  was  at  that  time  submitted  to 
arbitration,  upon  the  reference  of  several  civil  suits  pending 
between  the  council  and  the  defendant  and  his  sureties. 

The  treasurer  paid  over  to  the  county  when  he  resigned 
in  February,  1859,  $376,  as  a balance  which  he  then  said  he 
had  in  hands. 

It  was  objected,,  that  for  all  that  appeared  in  evidence  the 
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payments  made  by  defendant  might  have  included  this  £9 
14s.  lOd. : that  its  not  having  been  entered  in  the  book  was 
not  proof  of  embezzlement,  and  certainly  not  conclusive, 
especially  under  the  circumstances  of  his  being  deprived  by 
the  warden  of  his  books  before  the  period  had  arrived  for 
closing  his  accounts : that  it  was  not  shewn  that  he  was  on 
the  whole  of  his  accounts  a defaulter,  or  had  embezzled  or 
intentionally  concealed  the  receipt  of  this  particular  sum. 

The  learned  judge  told  the  jury  that  before  they  could 
convict  the  prisoner  they  must  be  satisfied  that  he  omitted  to 
enter  in  his  books  the  receipt  of  this  money  with  an  evil  in- 
tent, meaning  to  embezzle  the  same ; that  if  the  omission 
arose  only  from  negligence  or  oversight,  or  a defective  me- 
thod of  keeping  his  books,  he  ought  not  to  be  convicted  on 
this  indictment ; and  it  was  remarked  to  the  jury  that  the 
fact  that  the  31st  of  March  was  the  time  for  making  up  the 
defendant’s  accounts  for  the  fiscal  year  was  material,  for  that 
had  not  yet  arrived  when  defendant  was  deprived  of  his 
books  : that  there  was  no  evidence  to  shew  that  in  any  ac- 
count rendered  by  the  defendant  there  was  an  omission  of 
any  moneys  that  had  been  paid  to  him ; and  there  was,  in 
addition,  the  further  fact  in  defendant’s  favour,  that  there 
was  no  entry  made  in  the  defendant’s  books  of  any  other 
money  received  for  taxes  on  lands  in  the  same  township,  of  a 
later  date  than  the  time  of  this  money  being  paid  to  him. 

The  jury  upon  that  charge  convicted  the  defendant. 

We  make  absolute  the  rule  for  a new  trial,  not  thinking 
the  evidence  sufficient  to  support  a conviction,  for  it  was 
not  proved  at  the  trial  (whatever  the  fact  may  turn  out 
to  be  upon  the  arbitrator’s  investigation)  that  the  defend- 
ant was  in  fact  a defaulter  upon  his  accounts  generally,  and 
the  evidence  in  relation  to  this  payment  of  £9  14s.  lOd. 
was  not  such,  we  think,  when  the  circumstances  are  con- 
sidered, as  warranted  the  finding  that  that  sum  had  been 
embezzled. 


Rule  absolute. 
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Boulton  v.  Jones  et  al. 

Promissory  note — Condition — Estoppel  by  pleading. 

Toronto,  12th  May,  1858. 

<(  Six  months  after  date  we  promise  to  pay  to  J.  B.,  or  order,  $400.  (Signed,) 
N.  J.,  W.  W.  B.,  E.  W.  D.  The  above  note  is  to  be  paid  in  merchanta- 
ble lumber  to  be  delivered  in  Toronto  at  cash  price,  and  an  additional  quan- 
tity of  lumber  sufficient  to  pay  the  freight  is  to  be  sent  in.  If  not  so  paid 
within  the  time,  then  the  same  is  to  be  paid  in  cash.”  This  memorandum 
was  written  on  the  face  of  the  note  when  it  was  signed. 

Held,  not  a promissory  note. 

Held,  also,  that  defendants  were  clearly  not  estopped  from  denying  that  it 
was  a note  by  having,  in  addition  to  the  plea  of  non  fecerunt , pleaded  other 
pleas  in  which  they  denied  their  liability  to  pay  ‘ * the  said  promisssory 
note.” 

The  plaintiff  sued  upon  a promissory  note,  whereby  de- 
fendants promised  to  pay  him,  or  order,  $400,  six  months 
after  date,  for  value  received. 

Defendants  pleaded  nen  fecerunt,  and  other  pleas,  on 
which  issue  was  joined. 

At  the  trial,  at  Milton,  before  Burns,  J.,  the  plaintiff 
obtained  a verdict  for  £89  10s.,  but  defendants  objected 
that  the  writing  proved  was  not  a promissory  note,  and 
leave  was  reserved  to  them  to  move  in  term  for  a nonsuit 
upon  that  objection. 

In  the  special  pleas  put  in  the  defendants  set  up  certain 
facts,  upon  which  they  contended  that  they  ought  not  to  be 
held  liable  to  pay  “ the  said  promissory  note and  the 
plaintiff  contended  that  having  in  those  pleas  recognised 
the  instrument  sued  on  as  a promissory  note,  they  could  not 
be  permitted  to  contend,  upon  their  plea  denying  the  mak- 
ing of  the  instrument  declared  on,  that  the  writing  pro- 
duced was  not  a promissory  note. 

The  writing  was  as  follows  : — 

Tokonto,  12th  May,  1858. 

$400. 

Six  months  after  date  we  promise  to  pay  to  James 
Boulton,  Esq.,  or  order,  the  sum  of  four  hundred  dollars,  for 
value  received. 

(Signed),  Nevin  Jones, 

W.  W.  Ball, 

E.  W.  Devebeux. 

The  above  note  is  to  be  paid  in  merchantable  lumber,  to 
be  delivered  in  Toronto,  at  cash  price,  and  an  additional 
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quantity  of  lumber  sufficient  to  pay  the  freight  is  to  be  sent 
in.  If  not  so  paid  within  the  time,  then  the  same  is  to  be 
paid  in  cash. 

8.  M.  Jarvis  obtained  a rule  nisi  to  enter  a nonsuit,  pur- 
suant to  leave  reserved. 

James  Boulton  shewed  cause,  and  cited  Byles  on  Bills, 
75-6 ; Cholmeley  v.  Darley,  14  M.  &.  W.  844  ; Webb  v. 
Salmon,  19  L.  J.  Q.  B.  34  ; Hoare  v.  Graham,  3 Camp.  57 ; 
Free  v.  Hawkins,  8 Taunt.  92. 

Robinson,  C.  J„  delivered  the  judgment  of  the  court. 

We  think  there  is  no  force  in  the  argument  that  the  de- 
fendants are  estopped  by  their  pleas  from  contending  that 
the  instrument  produced  is  not  a promissory  note. 

The  memorandum  written  as  it  is  on  the  face  of  the  note, 
and  forming  part  of  the  instrument  when  the  defendants 
signed  it,  we  cannot,  as  we  think,  hold  that  the  plaintiff 
proved  the  issue  in  his  favour  upon  the  plea  of  non  fecerunt, 
lor  the  defendants  did  not  sign  a promissory  note  when  they 
signed  that  paper,  which  is  conditional  in  its  terms,  and  not 
payable  in  money.  If  not  a note  at  the  time,  it  did  not 
become  so  afterwards  by  the  fact  of  the  defendants  not  hav- 
ing delivered  the  lumber  before  or  when  the  note  matured. 
— Hill  v.  Halford,  (2  B.  & P.  413.) 

None  of  the  cases  cited  in  support  of  the  action  are  at  all 
in  point. 

Rule  absolute. 


Brown  v.  Garden  and  Gibson. 

Replevin — A vowry — Pleading. 

Replevin  —Defendant  G.  as  landlord,  and  the  other  as  his  bailiff,  avowed 
under  a distress  for  rent  due  by  T.,  to  which  the  plaintiff  pleaded  that  be- 
fore making  the  demise  the  said  G.  and  one  E.  owned  the  land,  and  be- 
fore the  taking  complained  of  conveyed  it  to  the  plaintiff  and  R.  in  fee, 
who  continued  seized  and  entitled  to  the  possession  and  rents  until  the 
demise  and  time  when,  &c.  : that  G.  knowing  the  premises,  fraudulently 
made  said  demise  to  defraud  the  plaintiff  and  R.  : that  by  reason  of  the 
premises  he  had  not  at  the  said  time  any  interest  in  the  land  : and  that 
the  plaintiff  being  entitled  placed  his  goods  there,  where  defendants  wrong- 
fully took  them. 

Held , on  demurrer,  plea  bad,  being  in  effect  a plea  of  nil  habuit  in  tenements. 

Replevin. — Defendants  justified  seizing  the  goods  under 
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a distress  for  rent  due  by  three  persons  by  the  name  of 
Taylor  under  a demise  made  to  them  by  Gibson.  Gibson 
avowed  as  landlord,  and  Garden  as  his  bailiff,  who  made  the 
distress. 

The  plaintiff  pleaded,  in  substance,  to  this  avowry,  &c.,  that 
before  the  demise  the  said  Gibson  and  one  George  Elliott 
were  seised  of  the  said  premises  in  fee,  and  that  afterwards^ 
and  before  the  taking  of  the  said  goods,  Gibson  and  Elliott 
conveyed  the  premises  in  fee  to  the  plaintiff,  Brown,  and  one 
John  L.  Rannie,  who  became  and  continued  seised  in  fee 
and  entitled  to  the  profits,  &c.,  until  the  demise  and  to  the 
said  time  when,  &c. : that  Gibson  well  knowing  the  pre- 
mises, fraudulently  and  wrongfully  made  the  demise  men- 
tioned in  the  avowry,  for  the  purpose  of  defrauding  the 
plaintiff  and  Rannie ; and  that  by  reason  of  the  premises. 
Gibson  had  not  at  the  time  of  making  the  demise  any  right, 
title  or  interest  to  or  in  the  premises,  or  any  part  thereof : 
that  the  plaintiff  being  possessed  of  the  said  goods  seised, 
of  his  own  right,  and  by  the  permission  of  the  said  Rannie, 
placed  the  said  goods  upon  the  premises  in  the  avowry  men- 
tioned, where  the  defendants  wrongfully  seised  them. 

The  defendants  demurred  to  this  plea,  assigning  as 
grounds  of  demurrer,  that  it  did  not  admit,  traverse  or  deny 
the  demise  mentioned,  but  attempted  to  introduce  a collateral 
issue,  that  the  defendant  had  not  power  to  demise  the  premi- 
ses, and  not  having  had  power  did  so  in  fraud  of  the  plaintiff 
and  said  Rannie : that  the  said  plea  did  not  deny  the  pos- 
session and  occupation  of  said  premises  by  the  lessees  under 
the  demise,  nor  did  it  shew  that  they  were  evicted  by  the 
plaintiff  or  any  other  person  before  the  time  of  said  distress. 

M.  A.  Harrison,  for  the  demurrer,  cited  Syllivan  v.  Scrad- 
ling,  2 Wils.  208  ; Woodf.  L.  & T.  689,  690. 

W.  Eccles,  contra  cited  Smith  v.  Aubrey,  7 U.  C.  R.  90 ; 
Tennery  v.  Burnham,  10  U.  C.  R.  298. 

Robinson,  C.  J.,  delivered  the  Judgment  of  the  court. 

This  plea  cannot,  in  our  opinion,  be  supported,  any 
more  than  the  plea  which  was  held  bad  in  the  case  in 
this  court  of  Smith  v.  Aubrey  (7  U.  C.  R.  90).  Brown, 
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the  plaintiff  in  the  present  case,  whose  goods  were  distrained, 
was  as  much  a stranger  to  the  demise  as  Smith,  the  plaintiff, 
was  in  that  case.  This  is  in  fact  a plea  of  nil  habuit  in 
tenementis , denying  the  lessors  right  to  make  the  demise 
under  which  the  tenant  enjoyed,  and  such  a plea  has  been 
held  in  numberless  cases  to  be  excluded  by  the  22nd  section 
of  11  Geo.  II.,  ch.  19.  We  can  see  no  ground  for  taking  this 
case  out  of  the  authority  of  Syllivan  v.  Stradling,  (2  Wils. 
208),  which  was  a case  fully  considered  by  the  Common 
Pleas  in  England,  and  has  been  always  since  conformed  to. 
We  refer  also  to  the  cases  of  Alchorne  v.  Gomme  (2  Bing. 
54);  Johnson  v.  Jones,  (9  A.  & E.  809);  Doe  Higgin- 
botham v.  Barton,  (11  A.  & E.  307),  and  Parry  v.  House, 
(Holt  N.  P.  C.  489). 

The  plaintiff  does  not  pretend  that  he  was  evicted.  For  ail 
that  appears  it  may  be  the  case  of  a mortgagee  disputing  the 
right  of  a mortgagor,  who  has  been  allowed  to  remain  in  pos- 
session, to  distrain  upon  a tenant  who  has  enjoyed  under  a 
demise  from  him.  It  may  be,  though  the  statement  of  the 
plea  in  that  respect  is  not  quite  distinct,  that  Gibson  demised 
to  the  Taylors  after  he  had  sold  or  mortgaged  the  whole  to 
Brown  and  Rannie ; but  if  he  did,  that  would  only  shew  that 
he  had  no  right  to  make  the  demise,  and  that  is  a defence 
wrhich  the  tenants  who  had  enjoyed  under  him  could  not  set 
up,  and  which  can  as  little  be  set  up  by  any  other  person 
whose  goods  being  upon  the  premises  of  which  the  tenants 
were  in  possession  have  been  distrained  upon  for  the  rent 
due.  Nor  do  we  think  that  the  circumstance  which  has  been 
relied  upon  as  a peculiarity  in  this  case  makes  any  difference: 
that  is,  that  the  plaintiff  Brown,  whose  goods  were  distrained 
upon,  though  a stranger  to  the  demise  was  the  owner  of  the 
premises,  or  perhaps  a mortgagee;  for  the  truth  of  the  case 
in  that  respect  is  not  stated,  but  merely  that  the  premises 
had  been  conveyed  to  him  and  Rannie  in  fee. 

We  need  hardly  say  that  the  deciding  that  the  plaintiff 
cannot  plead  nil  habuit , &c.,  to  the  avowry  does  not  affect 
the  right  of  Brown  and  Rannie  to  the  rents  and  profits, 
and  cannot  prejudice  any  remedy  they  may  have,  either 
to  gain  possession  or  to  damages  for  use  and  occupation. 

Judgment  for  defendants  on  demurrer. 


REGINA  Y.  MOYLAN. 
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Rf.gina  y.  Moylan. 

Libel — Pleading. 

A plea  to  an  information  for  libel  under  the  Consol.  Stats.  U.  C.,  ch.  103, 
sec.  9,  must  allege  the  truth  of  all  the  matters  charged  ; and, 

Held , upon  the  information  and  plea  set  out  below,  that  the  plea  in  this  case 
was  clearly  insufficient  in  that  respect. 

This  was  a criminal  information,  charging  that  John 
Hillyard  Cameron,  one  of  her  Majesty’s  counsel  learned  in 
the  law  in  Upper  Canada,  Grand  Master  of  the  Loyal 
Orange  Association  of  British  North  America,  had  been 
duly  appointed  and  was  acting  as  Crown  prosecutor  for  and 
on  behalf  of  our  lady  the  Queen,  at  the  court  of  Oyer  and 
Terminer  and  general  gaol  delivery,  then  being  held  in  the 
City  of  Toronto,  in  and  for  the  united  counties  of  York  and 
Peel,  and  as  such  Crown  prosecutor  had  at  the  said  court 
prosecuted  and  conducted  a certain  indictment  against  one 
Robert  Moore  for  the  murder  of  his  wife,  upon  which  the 
said  Moore  had  been  arraigned  and  pleaded  “ not  guilty.” 
and  upon  his  trial  therefor  had  been  found  guilty,  by  the 
jmy  empanelled  on  his  said  trial,  of  manslaughter : that 
James  G.  Moylan,  of  Toronto  aforesaid,  contriving  and  in- 
tending to  injure  and  aggrieve  the  said  John  Hillyard 
Cameron,  and  to  cause  it  to  be  believed  that  he  had  acted 
corruptly  in  his  conduct  of  the  said  trial  as  such  Crown 
prosecutor  as  aforesaid,  and  that  he  had  wilfully  perverted 
the  course  of  justice,  and  had  prevented  the  conviction  of 
the  said  Moore  for  the  crime  of  murder  on  the  said  trial, 
falsely,  wickedly,  unlawfully,  and  maliciously,  to  wit,  on 
the  4th  of  November,  1859,  did  compose,  print  and  publish, 
and  did  cause  and  procure  to  be  composed,  printed  and  pub- 
lished, in  a certain  public  newspaper  called  “ The  Canadian 
Freeman,”  a certain  false,  wicked  and  malicious  libel,  of 
and  concerning  the  said  J ohn  Hillyard  Cameron,  and  of 
and  concerning  him  as  such  Crown  prosecutor  at  the  said 
court,  upon  the  said  trial  of  the  said  Moore  as  aforesaid, 
which  said  false,  wicked,  and  malicious  libel  was  to  the 
tenor  and  effect  following : that  is  to  say, — (Those  parts 
of  the  libel  that  seem  immaterial  to  the  pleadings  are 
omitted.) 
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“ How  Orange  Law  Officials  discharge  their  duty  ! ! !” 

“ Messrs.  J.  H.  Cameron  and  R.  Dempsey  screening  a wife 
murderer ! ! !” 

“ More  than  once  have  we  had  occasion  to  express  our 
utter  want  of  confidence  in  the  manner  in  which  criminal 
law  is  administered,  so  long  as  the  secret  grip  and  pass- word, 
and  infamous  oath  of  infamous  secret  societies  exert  their 
polluting  influence  over  the  officers  of  justice,  from  the 
judge  on  the  bench  and  the  prosecuting  Crown  counsel 
down  to  the  meanest  subaltern  about  the  law  court.  Re- 
peated instances  could  be  adduced  to  prove  that  trial  by 
jury  in  this  city  is  a mere  farce  when  an  Orangeman  is  im- 
plicated, either  as  plaintiff  or  defendant.  * * * 

“ One  of  the  most  glaring  instances  perhaps  on  record  of 
this  gross  perversion  of  justice  and  malfeasance  on  the  part 
of  law  officers,  happened  in  this  very  city,  and  during  the 
present  sitting  of  the  court  of  assize.  The  facts  recorded 
by  our  contemporary,  the  ‘ York  Herald,’  if  investigated 
and  established  before  the  proper  tribunal,  are  sufficient  to 
call  forth  an  expression  of  general  horror,  and  stamp  with 
the  seal  of  infamy  the  character  of  the  base  bad  men  who 
have  betrayed  the  trust  confided  to  them,  and  made  use  of 
their  position  to  vitiate  justice,  and  shield  from  condign 
punishment  the  worst  of  malefactors. 

u We  allude  to  the  case  of  Robert  Moore,  who,  &c.,  &c., 
(stating  the  principal  facts  of  the  case.)  Such  are  in  brief 
the  main  features  of  the  case.  Now  for  the  after-plot.  It 
appears  that  Moore  is  an  Orangeman,  the  principal  witness 
against  him  a Catholic.  Every  effort  has  been  made  by 
members  of  the  Orange  order,  not  only  to  procure  a light 
verdict,  but  if  possible  to  clear  the  criminal  altogether.  The 
article  which  we  extract  from  the  ‘ Herald,’  a journal  pub- 
lished in  the  place  where  the  murder  was  committed,  and 
therefore  supposed  to  be  ripe  on  all  the  details  connected 
with  the  crime,  will  shew  to  what  extent  Messrs.  Cameron 
and  Dempsey,  the  Crown  counsel  and  county  attorney,  con- 
spired to  defeat  the  ends  of  justice. 

“ We  gave  a report  in  full  of  the  coroner’s  inquest,  since 
which  time  several  additional  facts  have  come  to  light, 
which  we  supposed  would  of  course  be  elicited  at  the  assizes 
when  Moore  was  brought  to  his  trial,  more  especially  as  the 
witnesses  were  subpoenaed  ; but  great  was  the  astonishment 
and  indignation  of  every  one  present,  when  they  found  that 
these  witnesses  were  not  examined.  * * * 

“So  much  for  the  value  of  the  evidence  given  in  Moore’s 
favour.  But  after  all  this  is  not  so  bad  as  the  fact  that 
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seven  material  witnesses  were  not  examined  at  all,  although 
they  had  the  subpoenas  in  their  pockets.  We  unhesitatingly 
affirm,  that  had  these  persons  been  put  upon  their  oath,  and 
sworn  what  we  have  heard  them  state,  that  their  narration 
of  the  vile  and  fiend-like  acts  of  cruelty  of  the  prisoner  to 
his  wife,  would  have  horrified  anybody  only  to  hear.  Why, 
we  ask,  was  not  the  woman  who  attended  Mrs.  Moore  in 
eight  confinements  put  upon  her  oath  ? What  was  the 
county  attorney,  R.  Dempsey,  Esq.,  about  ? He  subpoenaed 
her — why  not  then  hear  her  evidence  ? It  makes  one  shud- 
der only  to  listen  to  what  she  relates.  Why  was  not  Mrs. 
Burns  and  several  others  also  examined  ? * * * 

“ No  wonder  that  crime  increases  when  so  little  effort  is 
made  to  convict  the  guilty  ; for  actually,  with  the  witnesses 
before  them,  so  indifferent  are  our  law  officers  to  the  majesty 
of  the  law,  they  are  too  indolent  to  have  them  put  in  the 
box.  We  have  heard  before  that  law  and  justice  are  at  a 
low  ebb  in  Canada,  but  never  before  did  we  feel  its  truth  as 
now.  All  through  this  part  the  indignation  is  extreme 
against  such  a mock  trial  as  that  of  Moore  was  proved  to  be. 

“ Have  we  not  here  the  strongest  and  most  damning  proof 
of  the  total  disregard  for  the  oath  which  Messrs.  Cameron 
and  Dempsey  took  when  entering  office,  to  perform  their 
duties  faithfully  and  impartially  ? But  why  speak  of  oaths  ? 
Does  not  their  extra-judicial  oath  of  Orangeism  set  aside 
and  render  nugatory  every  other  oath  ? Did  not  Mr.  J.  H. 
Cameron,  after  the  last  parliamentary  election,  constitute 
himself  the  legal  champion  of  Orangeism,  and  pledge  him- 
self to  help  every  brother  Orangeman  through  any  difficulty 
in  which  he  might  get  entangled.  The  case  of  Moore,  the 
wife-murderer,  has  afforded  the  grand  master  and  Queen’s 
counsel  a most  excellent  and  laudable  opportunity  to  give 
an  earnest  of  his  intention  to  redeem  his  promise.  Here, 
though  there  was  no  necessity  to  call  into  requisition  his 
legal  lore  and  affected  declamation,  Mr.  Cameron  more  effect- 
ually assisted  his  brother  in  trouble  by  withholding  such 
evidence  as  must  have  forced  even  an  Orange  jury  to  render 
a verdict  of  murder.  If  there  be  a shred  of  morality  or  re- 
ligion left  in  the  country,  if  the  public  be  not  content  to  see 
the  very  fountains  of  justice  polluted,  if  we  be  not  altogether 
dead  to  the  disgrace  and  ignominy  which  must  necessarily 
attach  to  our  system  of  criminal  legislation,  if  we  have  any 
reverence  for  the  sanctity  of  the  law,  if  we  value  the  safet}^ 
of  human  life,  it  is  high  time  to  put  an  end  to  such  nefari- 
ous proceedings.  The  facts  connected  with  Moore’s  case  are 
so  glaring  and  flagrant  that  we  cannot  conceive  how  the 
Crown  counsel  and  county  attorney  can  escape  prosecution 
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and  punishment.  If  the  * Herald  ’ speaks  truth,  there  can- 
not be  a shadow  of  a doubt  upon  the  mind  of  any  unpreju- 
diced men,  that  they  have  disgracefully  participated  in  de- 
feating the  ends  of  justice.  Is  there  no  law,  we  ask,  to  reach 
those  men  ? Can  such  an  outrage  be  inflicted  upon  civilized 
society  with  impunity  ? Is  the  worst  of  murderers,  because 
a wife-murderer,  to  be  shielded  from  adequate  punishment 
because  of  his  being  an  Orangeman  ? That  Cameron  and 
Dempsey  have  been  guilty  of  complicity  with  the  friends  of 
Moore,  is  evident  from  the  statements  of  the  ‘ Herald.’  Such 
being  the  case,  we  call  upon  our  contemporary,  and  the  other 
respectable  parties  at  Richmond  Hill,  who  are  cognizant  of 
the  facts  referred  to  in  the  ‘ Herald,’  to  impeach  before  the 
competent  and  proper  tribunal  those  unjust,  unscrupulous, 
and  perjured  law  officers.” — To  the  great  damage  and  scan- 
dal of  the  said  John  Hillyard  Cameron,  to  the  evil  example 
of  all  others  in  like  case  offending,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  Crown  and  dignity. 

Plea. — That  it  is  true,  that  upon  the  said  trial  of  the  said 
Robert  Moore,  in  the  said  information  mentioned,  the  said 
John  Hillyard  Cameron  neglected  and  omitted  to  call  to 
give  evidence  on  behalf  of  the  Crown  the  following,  among 
other  witnesses  who  were  subpoenaed  on  behalf  of  our  lady 
the  Queen,  and  present  in  the  said  court  at  the  said  trial 
ready  to  be  examined  if  they  had  been  called  on,  and  who 
could  have  given  important  testimony  against  the  said 
Moore  relating  to  the  matter  in  issue  between  our  said  Lady 
the  Queen  and  the  said  Robert  Moore,  on  the  said  trial  : to 
wit,  Nancy  Burns,  Mrs.  Hughes,  Mrs.  Arksey,  Mrs.  Williams, 
William  Harrison,  and  James  M.  Jenkins;  and  the  said 
Jgjnes  G.  Moylan  further  saith,  that  before  and  at  the  time 
of  the  publication  of  the  matters  in  the  said  information 
mentioned  the  said  Rober  t Moore  was  an  Orangeman,  or 
member  of  the  secret  society  denominated  the  Loyal  Orange 
Association  of  British  North  America,  of  which  the  said 
John  Hillyard  Cameron  is  the  leader  or  head,  denominated, 
as  in  said  information  set  forth,  Grand  Master:  that  the 
society  then  was,  and  is,  a political  religious  society,  the 
members  whereof  were  and  are  united  by  secret  oaths  and 
ties  to  aid  and  assist  each  other  as  brothers,  and  are  hostile 
in  spirit  and  feeling  to  the  professors  of  the  Roman  Catholic 
religion  and  church,  of  which  church  a large  portion  of  the 
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subjects  of  Her  Majesty  in  this  province  are  members,  and 
are  entitled  to  the  protection  of  the  laws  of  the  land,  and 
interested  in  the  due  administration  thereof  equally  with 
the  rest  of  Her  Majesty’s  loyal  subjects  ; and  the  said  James 
G.  Moylan  further  saith,  that  before  and  at  the  time  of  the 
said  trial  of  the  said  Robert  Moore,  and  of  the  said  publica- 
tion in  the  said  information  mentioned,  the  said  James  G. 
Moylan  was,  and  still  is  a Catholic,  and  editor  of  a public 
newspaper  or  journal  published  in  the  city  of  Toronto  called 
the  “ Canadian  Freeman,”  being  the  paper  in  the  said  infor- 
mation mentioned  : that  as  such  editor  he  had  became  aware 
of  frequent  instances  in  which  justice  in  this  province  had 
failed  in  its  due  course,  where  a member  or  members  of  the 
said  secret  association,  of  which  the  said  John  Hilly ard 
Cameron  is  so  the  head  or  grand  master,  had  been  tried  for 
criminal  offences  or  outrages  upon  Roman  Catholics,  by  rea- 
son of  brother  Orangemen  having  been  upon  the  jury  by 
whom  such  offences  were  tried ; and  the  said  James  G. 
Moylan  further  saith  that  before  and  at  the  time  of  the  said 
trial,  and  of  the  said  publication,  there  was,  and  still  is,  a 
distrust  amoDg  Catholics  generally  that  they  were  and  are 
not  secure  in  their  lives,  liberties  and  properties,  and  will 
not  receive  impartial  justice  in  the  courts  of  the  province 
when  members  of  the  said  secret  association  were  or  are  in- 
terested against  them,  by  reason  of  the  influence  possessed 
by  the  members  of  the  said  Orange  association  in  Her  Maj- 
esty’s courts  of  justice,  through  and  by  means  of  their  oaths 
and  ties  of  fellowship  and  secret  signs,  and  their  hostility  to 
Roman  Catholics.  That  the  Roman  Catholics  of  this  pro- 
vince, constituting  a very  large  portion  of  the  inhabitants 
thereof,  cannot  place  confidence  in  the  administration  of  jus- 
tice when  it  is  placed  in  the  hands  of  leaders  of  the  said 
association  ; and  by  intrusting  the  prosecution  of  criminals, 
or  persons  accused  of  crime,  to  members  of  the  said  associa- 
tion great  discredit  is  brought  upon  the  administration  of 
justice,  and  a feeling  of  insecurity  pervades  a large  portion 
of  Her  Majesty’s  subjects.  And  the  said  James  G.  Moylan 
further  says,  that  for  the  well-being  of  the  province  it  is 
absolutely  essential  that  all  classes  of  Her  Majesty’s  subjects 
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should  have  confidence  in  the  administration  of  the  laws, 
and  that  such  confidence  cannot  exist  where  the  conduct  of 
criminal  prosecutions  is  entrusted  to  members  of  the  said 
society  ; and  that  he,  the  said  James  G.  Moylau,  being  fully 
of  this  belief,  and  having  read  the  statement  from  the  “ York 
Herald  ” mentioned  in  the  said  information  respecting  the 
said  trial  of  the  said  Robert  Moore,  and  believing  the  same 
to  be  true,  and  that  there  had  been  a miscarriage  of  justice 
in  the  case  of  the  said  Robert  Moore,  published  the  said 
matters  in  the  said  information  set  forth,  with  the  view  to 
the  public  discussion  of  the  propriety  and  right  of  the  gov- 
ernment of  this  province  to  place  in  the  hands  of  a leader 
of  an  oath-bound  secret  political  association  the  conduct  and 
management  of  criminal  prosecutions,  and  the  consequent 
power  of  adducing  or  withholding  evidence  at  pleasure,  and 
without  any  personal  feeling  against  the  said  John  Hillyard 
Cameron.  By  reason  whereof  it  was  for  the  public  benefit 
that  the  said  matters  so  charged  in  the  said  information 
should  be  published. 

Demurrer  to  this  plea,  as  insufficient. 

Eccies,  Q.  C.,  for  the  demurrer,  cited  Consol.  Stats.  U.  C. 
ch.  103,  sec.  9. 

M.  G.  Cameron,  contra,  cited  Clarke  v.  Taylor,  2 Bing.  N. 
C.  654. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  on  which  this  plea  is  framed,  Consol.  Stats. 
U.  C.,  ch.  103,  has  made  a change  in  the  law  of  libel,  which 
may  prove  of  great  advantage  to  the  publishers  of  newspa- 
pers or  other  public  journals,  in  cases  where  they  have 
stated  certain  facts,  however  injurious  to  the  character  of  an 
individual,  which  they  may  know  to  have  occurred,  or  which 
they  find  stated  upon  such  authority  that  they  are  satisfied 
they  can  venture  to  rely  upon  being  able  to  prove  their 
truth  if  it  should  be  questioned. 

In  such  cases,  where  the  public  have  an  interest  in  the 
matter  to  which  they  have  resolved  to  give  further  publi- 
city, and  where  they  do  not  give  with  their  article  any  injuri- 
ous comments  evidently  dictated  by  malice  and  in  a spirit  of 
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exaggeration,  the  statute  affords  them  a fair  degree  of  pro- 
tection by  enabling  them  to  plead  by  way  of  justification 
" the  truth  of  the  matters  charged,”  which  was  formerly  no 
defence  against  a criminal  prosecution,  and  to  plead  also, 
as  a part  of  such  defence,  that  it  was  for  the  public  benefit 
that  such  matter  should  be  published. 

The  defendant  is  allowed  to  plead  this  in  addition  to  the 
plea  of  “ not  guilty/’  and  if  the  special  plea  is  pleaded  in  a 
manner  conformable  to  the  statute,  then  it  will  be  for  the 
jury  upon  the  trial,  if  they  find  that  the  defendant  has  pub- 
lished the  alleged  article,  and  that  it  is  a libel,  to  find  also 
whether  the  matters — that  is,  all  the  matters — charged  in 
the  libel  are  true,  and  whether  it  was  for  the  public  benefit 
that  it  should  be  published. 

This  special  plea  has  not  yet  been  submitted  to  a jury, 
because  on  the  part  of  the  prosecutor  it  is  denied  to  be  such 
a plea  as  the  statute  requires  or  admits,  and  it  is  contended 
that  if  what  is  stated  in  it  were  proved  to  be  true  it  would 
not  constitute  a defence  under  the  statute. 

All  that  the  plea  asserts  as  a justification,  so  far,  we  mean, 
as  the  truth  of  the  charges  is  concerned,  is,  that  the  prose- 
cutor, John  Hillyard  Cameron,  “neglected  and  omitted  to 
call  to  give  evidence  on  the  part  of  the  Crown  the  following, 
among  other  witnesses  who  were  subpoenaed  on  behalf  of 
the  Crown,  and  were  present  in  court  at  the  trial  of  Moore, 
to  be  examined  if  they  had  been  called,  and  who  would 
have  given  important  testimony  against  the  said  Moore 
relating  to  the  matters  in  issue  (enumerating  six  witnesses) : 
that  the  defendant  having  read  the  article  in  the  “ Herald,” 
and  believing  the  same  to  be  true , and  that  there  had  been  a 
miscarriage  of  justice  in  Moore’s  case,  published  the  matters 
in  the  information  set  forth,  with  the  view  to  the  public 
discussion  of  the  propriety  and  right  of  the  government  to 
place  in  the  hands  of  a leader  of  an  oath -bound  secret 
political  association  the  conduct  and  management  of  criminal 
prosecutions,  and  consequent  power  of  adducing  or  with- 
holding evidence  at  pleasure,  and  without  any  personal 
feeling  against  the  said  John  Hillyard  Cameron — by  reason 
whereof  the  defendant  alleges,  it  was  for  the  public  benefit 
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that  the  said  matters  so  charged  in  the  said  information 
should  be  published.’ 

It  is  the  plain  intention  of  the  statute,  and  in  the  case  of 
Regina  v.  Newman  (1  E.  & B.  568)  it  is  laid  down,  that  a 
plea  under  the  statute  must  affirm  the  truth  of  all  the 
charges,  and  not  merely  that  some  of  them  are  true,  or  that 
the  defendant  believed  them  or  some  of  them  to  be  true. 
Now  in  this  case  the  plea  only  affirms  that  John  Hillyard 
Cameron  neglected  or  omitted  to  call  certain  witnesses  who 
had  been  subpoenaed  and  were  in  attendance.  It  does  not 
affirm  that  it  was  true,  as  the  article  published  asserts,  that 
John  Hillyard  Cameron  betrayed  the  trust  confided  to  him> 
and  made  use  of  his  position  to  vitiate  justice,  and  shield 
from  condign  punishment  the  worst  of  malefactors  ; or  that 
there  was  a plot  to  screen  the  offender  by  withholding 
evidence ; or  that  Messrs.  Cameron  and  Dempsey  conspired 
to  defeat  the  ends  of  justice  ; or  that  from  the  indifference 
and  indolence  of  the  law  officials  the  witnesses  were  not 
called;  or  that  John  Hillyard  Cameron  acted  in  disregard 
to  his  oath  of  office  to  perform  his  duties  faithfully  and 
impartially  ; or  that  he  had  pledged  himself  to  help  every 
brother  Orangeman  through  any  difficulty  ; or  that  he  effec- 
tually assisted  his  brother  Orangeman  in  trouble,  by  with- 
holding such  evidence  as  must  have  forced  any  jury  to 
render  a verdict  of  “ murder or  that  he  had  been  guilty  of 
nefarious  proceedings  to  which  an  end  must  be  put  if  the 
public  be  not  content  to  see  the  very  fountains  of  justice 
polluted ; or  that  John  Hillyard  Cameron  and  Dempsey  had 
been  guilty  of  complicity  with  the  friends  of  the  person  in- 
dicted for  murder ; or  that  they  are  unjust,  unscrupulous, 
and  perjured  law  officers. 

If  the  fact  alone  of  the  witnesses  alluded  to  not  having 
been  called  justified  in  reason  the  inference  that  all  these 
injurious  charges  and  allegations  were  true,  then  the  de- 
fendant could  have  ventured  to  rely  upon  proving  the  one  as 
sufficient  to  establish  the  truth  of  all  the  rest,  and  so  might 
have  taken  upon  himself  at  his  peril  to  affirm  that  all  the 
injurious  charges  and  imputations  built  upon  it  were  true, 
but  he  has  not  done  so  in  the  plea,  as  it  was  necessary  he 
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should  to  make  his  plea  what  the  statute  requires,  namely, 
a plea  setting  up  as  a defence  “ the  truth  of  the  matters, 
charged.” 

We  think  this  plea  comes  far  short  of  what  the  statute 
intends  in  this  respect  and  is  therefore  insufficient. 

As  to  the  other  part  of  the  plea,  no  doubt  it  would  be  a 
legitimate  subject  for  public  discussion  in  a candid  and 
temperate  manner,  whether  it  is  or  would  be  proper  and 
expedient  in  the  government  to  commit  the  conduct  of  pub- 
lic prosecutions  to  a prominent  member  of  the  Orange 
society,  and  its  probable  effect  upon  the  due  administration 
of  justice  is  no  doubt  a matter  that  it  may  well  be  held  to 
be  for  the  public  benefit  should  be  argued  and  commented 
upon  as  freely  as  any  other  matter  of  public  interest : that  is, 
with  no  other  reserve  than  the  law  makes  necessary  for  the 
public  peace,  and  for  the  protection  of  individuals  against 
injurious  charges  upon  their  character  for  which  there  is  no 
sufficient  foundation  in  truth. 

It  is  one  thing  to  argue  that  a public  officer  or  an  indi- 
vidual must  fromhis  position  and  circumstances  be  inevitably 
exposed  to  the  suspicion  of  acting  from  unworthy  motives, 
and  another  thing  to  affirm  that  he  has  yielded  to  the  sup- 
posed temptation,  and  has  already  abused  the  trust  reposed 
in  him.  It  is  but  reasonable  that  the  person  who  takes, 
upon  him  to  affirm  the  latter,  or  to  republish  what  others 
have  stated  to  the  same  effect,  should  be  held  bound  to  prove 
the  truth  of  such  statements  when  he  is  called  to  account 
for  having  given  publicity  to  them — that  is,  where  he  means 
to  rely  upon  the  truth  as  his  defence ; and  the  statute  ex- 
pressly enacts  (in  the  10th  section)  that  without  a plea 
asserting  “ the  truth  of  the  matters  charged  ” — that  is,  not 
of  a part  of  the  libellous  charges,  but  of  the  whole — the- 
truth  of  the  matters  shall  in  no  case  be  inquired  into,  nor 
whether  it  was  for  the  public  benefit  that  such  matters 
should  have  been  published. 

Our  judgment  is  against  the  defendant  on  the  demurrer. 

Judgment  for  the  plaintiff  on  demurrer. 
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Meagher  v.  The  ^Etna  Insurance  Company. 

Insurance — Abandomnent — Non-payment  of  premium  note — Judgment  of  C.  P. 
on  same  pleadings  conformed  to. 

.Declaration  on  a policy  of  insurance  on  a ship,  alleging  a tot«l  loss,  and 
that  the  plaintiff  abandoned  the  vessel  to  defendants,  who  accepted  such 
abandonment.  Pleas — 2.  That  the  vessel  ran  upon  a reef  of  rocks  and 
was  stranded,  which  is  the  loss  in  the  declaration  mentioned  : that  after 
she  stranded  the  plaintiff  should  have  used  prompt  and  efficient  means 
for  her  safe-guard  and  recovery,  and  repaired  her  when  recovered,  yet 
that  he  neglected  to  do  so,  and  thereupon  according  to  the  terms  of  the 
policy  (which  were  set  out  in  the  declaration)  defendants  recovered  and 
repaired  her  for  the  plaintiff,  making  her  sound,  and  as  good  as  before 
she  was  stranded,  and  offered  to  restore  her  to  the  plaintiff,  on  payment 
of  his  fair  proportion  of  said  repairs,  but  that  the  plaintiff  refused  to 
accept  her  ; and  that  before  making  such  repairs  defendants  caused  a 
proper  survey  to  be  made  according  to  the  policy.  3.  That  the  plaintiff 
did  not  abandon  said  vessel,  nor  did  defendants  accept  said  abandonment, 
as  alleged.  4 That  said  abandonment  was  not  sufficient  to  convey  to 
and  vest  in  tiie  defendants  an  unincumbered  and  perfect  title  to  said 
vessel.  5.  That  the  policy  contained  a condition,  that  in  case  the  note 
given  for  the  premium  should  not  be  paid  at  maturity,  the  full  amount  of 
said  premium  should  be  considered  earned,  and  the  policy  become  void 
while  said  note  remained  unpaid  : that  the  plaintiff  gave  his  note  for  the 
premium,  which  before  sixty  days  had  elapsed  after  proof  of  the  loss,  &c., 
and  before  the  commencement  ot  this  suit,  became  due,  and  at  the  com- 
mencement of  this  suit  was  and  is  unpaid. 

Another  action  has  been  brought  by  this  plaintiff  in  the  Common  Pleas 
against  a different  company,  in  which,  the  pleadings  and  terms  of  the 
policy  being  similar,  on  demurrer  to  the  pleas,  the  second  and  fifth  pleas 
were  held  bad,  and  the  third  and  fourth  pleas  good  ; and  this  court  con- 
formed to  thar  decision,  without  entering  into  a consideration  of  the 
questions  raised. 

This  was  an  action  upon  a policy  of  insurance  on  the 
steamer  Boston,  belonging  to  the  plaintiff,  and  averred  to 
have  been  totally  lost  by  shipwreck  in  the  river  St.  Lawrence, 
on  the  30th  of  July,  1859. 

The  averment  of  loss  in  the  declaration  was  that  while  the 
said  vessel  was  being  employed  by  the  plaintiff  in  the  general 
freightage  and  passage  business,  and  whilst  navigating  the 
said  River  St.  Lawrence,  in  the  canals  customarily  used  by 
vessels  of  this  class,  the  said  vessel,  when  on  her  upward  trip, 
from  Montreal  to  Hamilton  and  St.  Catharines,  on  the  30th 
of  July  last,  was  by  the  mere  perils  and  dangers  of  the 
navigation  aforesaid,  wrecked  in  the  river  St.  Lawrence,  and 
thereby  became  wholly  lost  to  the  plaintiff,  of  all  which 
the  defendants  then  had  due  notice;  and  the  plaintiff 
thereupon  duly  abandoned  the  said  vessel  to  the  said  defend- 
ants, who  then  accepted  the  said  abandonment. 
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The  pleas  were: — 1.  That  the  vessel  in  the  declaration 
mentioned  was  not  wholly  lost  to  the  plaintiff,  as  in  the  said 
declaration  alleged. 

2.  That  the  said  vessel  while  proceeding  on  said  voyage 
ran  upon  a reef  of  rocks,  which  is  the  loss  in  the  declaration 
mentioned,  and  that  after  the  said  vessel  became  stranded 
which  is  the  loss  in  the  declaration  mentioned,  the  plaintiff 
ought  to  have  used  prompt  and  efficient  means  for  the  safe- 
guard and  recovery  of  the  said  vessel,  and  repaired  the  same 
when  recovered  ; yet  the  plaintiff  wholly  neglected  and  re- 
fused to  adopt  prompt  or  efficient  measures,  or  any  measures, 
for  the  safe-guard  or  recovery  of  the  said  vessel,  or  repairing 
the  same,  and  thereupon  the  said  defendants  did,  according 
to  the  terms  of  the  policy,  (which  had  been  set  forth  in  the 
declaration,)  interpose  and  recover  the  said  vessel,  and 
caused  the  said  vessel  to  be  got  off  the  said  rocks  and  taken 
into  port,  and  the  defendants  did  then  cause  the  said  vessel 
to  be  thoroughly  and  properly  repaired,  so  that  the  said 
vessel  was  thoroughly  sound,  and  seaworthy,  and  put  in  as 
good  a state  of  repair  and  condition  as  before  being 
stranded,  for  and  on  account  of  the  plaintiff ; and  the 
defendants  did  expend  large  sums  of  money  in  making  said 
repairs  ; and  the  defendants  were  always  and  still  are  ready 
and  willing,  and  offered  the  plaintiff  to  restore  the  said 
vessel  so  repaired  as  aforesaid,  upon  payment  by  him  of  his 
fair  and  reasonable  proportion  of  such  repairs,  but  the  plain- 
tiff refused  to  accept  the  said  vessel  ; and  before  the  making 
such  repairs  the  defendant  caused  a proper  survey  to  be 
made,  according  to  the  terms  of  the  said  policy. 

3.  That  the  plaintiff  did  not  duly  abandon  the  said  vessel, 
nor  did  the  defendants  accept  the  said  abandonment  as 
alleged. 

4.  That  the  said  abandonment  in  the  declaration  men- 
tioned was  not  efficient  to  convey  to  and  vest  in  the  said 
defendants  an  unincumbered  and  perfect  title  to  the  said 
vessel. 

5.  That  the  policy  contained  a condition,  that  in  case  the 
note  given  for  the  premium  for  the  said  policy  should  not  be 
paid  at  maturity,  the  full  amount  of  premium  should  be  con- 
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sidered  earned,  and  the  said  policy  should  become  void  while 
said  note  remained  overdue  and  unpaid;  and  that  the  plain- 
tiff did  at  the  time  of  effecting  the  policy,  give  his  promissory 
note  for  the  sum  of  $181.  25c„  for  the  premium  upon  the 
policy,  which  said  note  afterwards,  and  before  sixty  days 
had  elapsed  after  proof  of  such  alleged  loss  or  damage,  and 
of  the  amount  thereof,  and  proof  of  the  interest  of  the  in- 
sured had  been  made  and  presented  at  the  office  of  the 
defendants,  and  before  the  commencement  of  this  action, 
became  due,  but  was  not  paid,  and  at  the  time  of  the  com- 
mencement of  this  action  still  was  and  is  over-due,  and 
unpaid. 

The  plaintiff  had  effected  an  insurance  in  the  Home  Insu- 
rance Company  upon  the  same  day,  on  the  said  vessel,  and 
having  brought  an  action  for  the  same  loss  in  the  court  of 
Common  Pleas,  judgment  has  been  given  in  that  court  in 
favour  of  the  plaintiff  for  the  second  and  fifth  of  the  pleas, 
and  for  the  defendants  on  the  third  and  fourth  pleas. 

The  terms  of  the  two  policies  were  the  same,  and  the  de- 
clarations and  pleas  in  the  actions  in  all  respects  similar, 
there  being  no  other  variations  than  in  the  amount  of  the 
sums  insured  and  of  the  premium  notes  spoken  of. 

Cameron , Q.  C.,  and  Crooks,  for  the  demurrer  cited  Cam- 
mell  v.  Sewell,  4 Jur.  N.  S.  978  ; S.  C.,  3 H.  & N.  617  ; 
Arnould  on  Ins.  I.  343,  II.  990  ; Reindell  v.  Schell,  4 C.  B. 
N.  S.  97 ; Case  v.  Davidson,  5 M.  & S.  79 ; Stewart  v. 
Greenock  Marine  Ins.  Co.,  2 H.  L.  Cas.  159,176;  Notman 
v.  Anchor  Assurance  Co.,  4 C.  B.  N.  S.  476  ; Mclver  v. 
Henderson,  4 M.  & S.  576  ; Holdsworth  v.  Wise,  7 B.  &.  C. 
794  ; Arnould  on  Ins.,  1080,  1086 ; Hutchinson  v.  Wright, 
4 Jur.  N.  S.  749  ; Athenaeum  Life  Ins.  Society,  Ex  parte 
the  Prince  of  Wales  Life  Ins.  Co.,  6 Jur.  N.  S.  13  ; Scottish 
Marine  Ins.  Co.  of  Glasgow  v.  Turner,  1 Macqueen’s  Scotch 
Appeal  Cases  334. 

Anderson,  contra,  cited  Hatton  v.  Provincial  Ins.  Co.  7 C. 
P.  555. 

This  court,  without  going  into  any  particular  consideration 
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of  the  sufficiency  of  the  several  pleas,  gave  judgment  in  fa- 
vor of  the  plaintiff  on  the  second  and  fifth  pleas,  and  for  the 
defendants  on  the  third  and  fourth  pleas,  on  the  authority  of 
the  decision  of  the  court  of  Common  Pleas,  remarking  that  it 
would  be  inconvenient,  and  embarrassing  to  have  conflicting 
judgments  upon  the  same  facts  and  pleadings  between  the 
same  parties  ; and  that,  if  the  defendants  desired  it,  they 
could  take  the  opinion  of  a higher  court  in  either  of  the  cases. 
The  different  clauses  of  the  policy  on  which  the  case  de- 
pended will  be  found  set  out  in  the  judgment  given  in  the 
Common  Pleas,  (a) 

Judgment  for  plaintiff  on  demurrer  to  second 
and  fifth  pleas,  and  for  defendants  in 
demurrer  to  third  and  fourth  pleas. 


The  Provincial  Insurance  Company  of  Canada  v.  Shaw. 

Action  for  calls — Proof  of  Transfer — Estoppel . 

To  an  action  brought  for  two  calls  on  stock,  one  made  on  the  9th  of  Decem- 
ber, 1858,  and  the  other  on  the  17th  of  June,  1859,  defendant  paid  into 
court  the  amount  of  the  first  call,  and  pleaded  never  indebted  to  the 
second.  At  the  trial  he  admitted  having  held  the  stock,  but  alleged  that 
on  the  5th  of  February,  1858,  he  had  transferred  it  to  M.,  and  he  accounted 
for  having  subsequently  paid  the  first  call  sued  for  by  stating  that  he  had 
given  a bond  to  the  plaintiffs  to  pay  that  call,  and  therefore  did  so  notwith- 
standing the  transfer.  To  prove  the  transfer  the  plaintiffs’  transfer  book 
was  produced,  in  which  it  was  entered,  the  transfer  and  acceptance  being 
signed  by  D.,  who  then  was  the  plaintiffs’  manager,  as  attorney  for  both 
parties,  and  their  stock  book  was  also  produced,  in  which  the  stock  ap- 
peared in  M.,  name  since  the  5th  of  February,  1858.  The  powers  of 
attorney  was  not  produced,  but  the  plaintiffs’  secretary,  who  produced  the 
books,  said  he  believed  they  existed,  and  that  all  the  papers  were  in  the 
hands  of  the  plaintiffs’  attorney.  A notice  to  produce  had  been  served  for 
a previous  assize,  though  not  for  this,  but  defendant’s  attorney  had  ver- 
bally told  the  attorney  for  the  plaintiffs  that  he  would  require  the  same 
papers. 

Held , that  the  transfer  was  sufficiently  proved  for  the  purposes  of  this 
action,  being  signed  by  the  plaintiffs’  officer,  as  agent  for  both  parties, 
and  recognized  in  their  books  ; that  it  was  unnecessary  to  produce  the 
bond  given  by  defendant ; and  that  the  defendant  was  not  estopped  by 
having  paid  the  call  made  in  December,  1858,  from  denying  that  he  had 
transferred  the  stock  before  the  call  was  made. 

The  plaintiffs  sued  for  two  calls  of  stock,  made  upon  the 
defendant,  of  five  per  cent,  each,  upon  375  shares  held  by 
him,  being  £300  on  each  call.  The  first  call  was  made  on 


{a)  The  case  in  the  Common  Pleas  has  not  yet  been  published. 
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the  9th  of  December,  1858,  and  the  second  call  on  the  17th 
of  June,  1859. 

The  defendant  paid  into  court  £315  5s.  9d.,  which  was 
accepted  in  full  satisfaction  of  the  first  call,  and  he  pleaded 
never  indebted  to  the  count  for  the  second  call. 

At  the  trial,  at  Toronto,  before  Hcigarty , J.,  the  defend- 
ant’s counsel  admitted  that  defendant  had  been  the  holder 
of  the  number  of  shares  in  respect  of  which  the  two  calls  were 
made  having  originally  subscribed  some  of  the  shares,  and 
acquired  others  ; but  on  the  part  of  the  defendant  it  was 
asserted  that  on  the  5th  of  February,  1858,  he  had  trans- 
ferred all  his  stock  to  one  Hugh  McMillan,  though,  as  he 
had  given  a bond  to  the  plaintiffs  to  pay  the  call  made  in 
December,  1858,  (i.  e.,  the  first  call  sued  for,)  he  afterwards 
paid,  notwithstanding  the  transfer  ; but  being  no  longer  in 
fact  holder  of  the  stock  after  the  5th  of  February,  he  resist- 
ed the  paj’ment  of  the  second  call,  which  he  had  not  specially 
engaged  to  pay,  as  he  had  the  other. 

To  prove  the  transfer  of  all  the  defendant’s  stock  to 
McMillan,  on  the  5th  of  February,  1858,  the  transfer  book 
was  produced,  in  which  the  transfer  was  entered.  It  was 
signed  by  E.  T.  Dartnell,  as  attorney  for  both  parties  : that 
is,  the  transfer  by  the  one,  and  the  acceptance  by  the  other, 
was  signed  in  the  name  of  each  party  respectively,  by  him  as 
attorney  of  such  party.  Mr.  Dartnell  was  manager  of  the 
company  at  the  time  of  the  transfer. 

The  assistant  secretary  of  the  company,  Mr.  Woodhouse, 
produced  also  the  stock  ledger,  in  which  the  shares  in  ques- 
tion had  stood  in  the  name  of  McMillan  since  the  5th  of 
February,  1858,  and  no  stock  since  that  time  had  stood  in 
the  stock  ledger  in  the  name  of  the  defendant.  Mr.  Wood- 
house  swore  that  he  believed  there  were  powers  of  attorney 
authorising  the  transfer  to,  and  acceptance  by  McMillan, 
but  that  all  the  papers  relating  to  this  matter  were  in  the 
hands  of  the  plaintiffs’  solicitors. 

The  attorney  for  the  defendant  was  a witness  upon  the 
trial,  and  stated  that  the  cases  being  about  to  be  tried  at  the 
previous  assizes,  he  had  served  two  notices  to  produce  papers 
upon  that  trial,  calling  for  the  production  of  a bond  from 
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the  defendant  to  the  plaintiffs,  to  pay  the  call  sued  for  in  the 
first  court.  He  stated  also,  that  a few  days  before  this  last 
trial  he  conversed  with  the  plaintiffs’  attorney  about  the 
papers,  and  about  the  notice  to  produce  which  had  been 
served  before  the  previous  assizes : that  he  observed  to  him 
that  he  considered  that  that  notice  covered  every  thing  he 
would  require;  and  was  told  in  answer  that  he  had  better  be 
cautious  : that  before  the  previous  assizes  he  got  a copy  of 
the  bond  referred  to,  from  the  plaintiffs’  solicitors  : that  he 
directed  a notice  to  produce  to  be  served  before  the  last 
assizes,  but  could  not  say  whether  such  notice  was  given  or 
not ; that  he  paid  to  the  plaintiffs’  attorney  the  amount  due 
on  the  first  call,  when  the  attorney  admitted  to  him  that  the 
defendant  had  told  him  that  all  he  owed  on  that  bond  he 
had  paid. 

Upon  this  evidence  the  learned  j udge  directed  a verdict  to 
be  entered  for  the  defendant,  and  reserved  leave  to  the  plain- 
tiffs to  move  to  enter  a verdict  for  them  upon  the  second 
count  for  £312,  if  the  court  should  think  that  on  the  evidence 
and  on  the  record  the  plaintiffs  were  entitled  to  recover,, 
observing  that  under  the  circumstances,  all  parties  living 
within  a hundred  yards  of  the  court  house,  where  the  trial 
was  taking  place,  he  thought  he  ought  to  receive  secondary 
evidence  of  the  bond. 

Burns  obtained  a rule  nisi  to  enter  a verdict  for  the 
plaintiffs  for  £312,  pursuant  to  leave  reserved,  or  for  a new 
trial  upon  the  law  and  evidence,  on  the  ground  that  the 
defendant  was  estopped  by  the  pleadings  and  evidence  from, 
disputing  the  plaintiffs’  claim  under  the  second  count ; and 
for  misdirection  at  the  trial,  in  receiving  secondary  evidence 
of  a transfer  by  defendant  of  his  stock  before  the  second  call 
was  made,  no  foundation  having  been  first  laid  for  receiving- 
such  evidence,  the  defendant  not  having  shewn  service  of  a 
notice  to  produce  the  best  evidence  of  the  transfer  ; and  in 
directing  the  jury  that  there  was  sufficient  evidence  of  such 
transfer  of  stock,  instead  of  instructing  them  that  the* 
defendant  was  estopped  from  shewing  any  transfer  of  stock 
before  the  date  of  the  first  call,  as  by  paying  into  court  tho 
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amount  of  that  call,  sued  for  in  the  first  count,  he  was  estop- 
ped from  disputing  that  he  was  the  owner  of  the  same  stock, 
referred  to  also  in  the  second  count,  at  the  time  of  the  first 
call  sued  for  being  made,  and  no  evidence  being  given  of  anv 
transfer  thereof  being  since  made,  the  transfer  which  the 
defendant  endeavored  to  prove  being  alleged  to  have  been 
made  before  such  first  call.  He  cited  Tay.  Ev.  sec.  674 ; 
Dyer  v.  Ashton,  1 B.  & C.  3 ; S.  C.  2 D.  & R.  19 ; Hart 
v.  Denny,  1 H.  & N.  609 ; Gates  v.  Lord  Holland,  7 E.  & B. 
336. 

Dalton  shewed  cause,  and  cited  Twemlow  v.  Askey,  3 M. 
& W.  495  ; Kingham  v.  Bobins,  5 M.  & W.  94  ; Charles  v. 
Branker,  12  M.  & W.  743. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  of  never  indebted  to  the  second  count  made  it 
necessary  for  the  plaintiffs  to  shew  in  the  first  place  that  the 
defendant  held  the  stock  in  respect  to  which  the  calls  sued 
for  in  that  count  were  male,  but  any  evidence  on  that  head 
was  rendered  unnecessary  by  the  defendant’s  counsel  admit- 
ing  upon  the  trial  that  the  defendant  had  subscribed  and 
acquired  the  number  of  shares  in  respect  of  which  the  call 
had  been  made.  After  that  admission  it  was  incumbent  on 
the  defendant  to  shew  that  he  had  ceased  to  be  the  owner  be- 
fore his  call  was  made,  and  this  he  proceeded  to  do  by  giving 
evidence  that  he  had  transferred  his  shares.  In  our  opinion 
he  proved  this  sufficiently,  in  the  first  instance  at  least,  by 
shewing  in  the  plaintiffs’  own  books  a transfer  of  the  shares 
made  by  him  to  McMillan,  on  the  5th  of  February,  1858, 
signed  by  the  plaintiffs’  officer,  as  agent  for  both  parties, 
authorised  by  them  to  effect  such  transfer ; and  when  he 
shewed  further,  that  their  transfer  was  recognised  by  the 
plaintiffs  as  being  duly  made,  by  the  fact  of  the  transferee, 
McMillan,  being  entered  in  the  ledger  as  the  owner  ef  these 
shares  since  the  5th  of  February;  1858,  the  date  of  the  trans- 
fer. As  against  the  company  themselves  in  this  action  that 
was  in  our  opinion  sufficient  prima  facie  evidence,  whatever 
might  have  been  the  case  if  the  company  had  set  up  as  an 
answer  that  they  had  been  imposed  upon  by  a fictitious  and 
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fraudulent  transfer,  contrived  to  evade  payment  of  the  calls. 
If  it  had  been  necessary  for  the  defendant  to  give  that  evi- 
dence of  the  transfer  which  McMillan  must  have  done,  if 
any  one  were  disputing  his  right  to  the  shares,  then  he  must 
have  proved  that  Mr.  Dartnell,  the  manager  of  the  company, 
who  in  the  name  of  the  buyer  and  seller  had  signed  the  trans- 
fer in  the  company’s  books,  had  authority  to  act  as  their 
attorney  in  the  matter.  The  defendant,  it  seems,  had  not 
the  powers  of  attorney  to  produce  on  the  trial,  for  these,  we 
can  have  no  doubt  by  the  evidence,  were  in  the  possession 
of  the  plaintiffs’  attorney,  and  the  defendant  had  given  no 
notice  to  produce  them  upon  the  present  trial ; that  is,  he 
had  given  no  written  notice,  and  since  our  131st  rule  of  court 
was  made,  which  directs  that  all  notices  required  by  the 
practice  of  the  court  must  be  in  writing,  a verbal  notice  to 
produce  would  not  be  sufficient.  Before  that  rule,  it  probably 
would  have  been  held  sufficient,  as  it  had  been  in  England 
before  the  courts  there  had  adopted  a similar  rule.  In  that 
case  what  the  defendant’s  attorney  stated  at  the  trial  had 
passed  between  him  and  the  plaintiffs’  attorney  ought,  we 
think,  in  reason  to  have  been  held  to  be  a sufficient  call  for 
the  production  of  the  papers  which  were  spoken  of.  And 
besides,  it  seems  to  have  been  admitted  that  a written  notice 
to  produce  was  served  before  the  assizes  when  this  case  first 
went  to  trial,  and  if  there  was  such  a notice  given,  the  case 
of  Hope  v.  Beadon,  (17  Q.  B.  509,)  determines  that  a notice 
to  produce  given  for  the  first  trial  would  be  available  on  the 
second,  so  that  we  think  there  is  really  no  difficulty  arising 
from  the  non-production  of  the  powers  of  attorney. 

With  respect  to  the  objection  that  the  bond  spoken  of  as 
having  been  given  by  the  defendant  for  the  payment  of  the 
first  instalment  should  have>been  produced,  the  same  remarks 
would  apply.  The  proof  of  such  bond  formed  no  part  of  the 
defendant’s  case,  except  for  the  purpose  of  excluding  the 
inference  which  the  plaintiffs  desired  should  be  drawn,  that 
the  defendant  was  the  holder  of  the  shares  when  the  second 
call  was  made  upon  him,  because  he  had  since  the  alleged 
transfer  of  his  stock  paid  the  sum  due  upon  his  first  call. 
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The  defendants’  counsel,  to  repel  that  inference,  accounted  for 
his  having  paid  the  first  call  after  he  had  ceased  to  hold  the 
stock  by  affirming  that  he  had  as  a shareholder  given  his  bond 
to  pay  that  particular  call,  and  was  therefore  obliged  to  do 
it.  That  was  probably  an  arrangement  made  among  the 
shareholders  at  the  time  in  order  that  they  might  have  a 
firmer  assurance  of  that  call  being  paid  up,  and  might  be  able 
to  reckon  upon  it  to  meet  some  emergency  that  had  occurred. 
The  fact  of  the  defendant  having  paid  the  first  call  after  the 
time  of  the  alleged  transfer  of  his  shares,  was  not  conclusive 
proof  that  he  then  held  the  shares,  for  he  might  have  trans- 
ferred them  on  certain  conditions,  or  the  money  with  which 
it  was  paid  may  have  been  McMillan’s  money.  The  defend- 
ant was  at  liberty  to  account  for  it  according  to  the  fact, 
by  stating  that  he  paid  it  because  he  had  bound  himself  to 
the  plaintiff  to  do  so.  The  plaintiffs  must  have  known 
whether  that  was  true  or  not,  and  there  was  evidence  of  the 
plaintiffs’  attorney  having  admitted  that  the  defendant  had 
paid  “ all  that  he  owed  upon  the  bond in  other  words,  all 
but  the  second  call. 

It  is  contended  that  the  fact  of  the  defendant  paying 
money  into  court  upon  the  first  count,  upon  a call  made  upon 
the  9th  of  December,  1858,  estopped  him  from  denying  that 
he  owned  the  stock  at  the  time  of  that  call  being  made : 
that  it  must  be  assumed  that  he  then  held  it ; and  that  it 
was  nepessary  for  him,  in  resisting  the  payment  of  the  call 
sued  for  in  the  second  count,  to  prove  that  he  had  assigned 
it  after  December,  1858.  But  it  cannot  be  held  that  pay- 
ment of  a call  made  in  December,  1858,  is  an  estoppel 
against  denying  that  the  defendant  owned  the  same  stock 
in  June,  1859,  when  the  second  call  was  made.  Many  things 
may  have  happened  in  the  interval  to  alter  the  position  of 
things,  and  the  entry  of  the  transfer  in  the  plaintiffs’  books, 
though  of  an  earlier  date,  and  the  plaintiffs’  ledger  exhibit- 
ing McMillan,  and  not  the  defendant,  as  the  owner  of  the 
stock  from  February,  1858,  to  the  time  of  trial,  was  enough 
to  rebut  any  mere  inference  that  could  be  drawn  from  the 
payment  of  the  first  call. 
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In  our  opinion  the  verdict  for  the  defendant  should  stand, 
and  the  rule  which  the  plaintiff  has  obtained  should  be  dis- 
charged. 

Rule  discharged. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar: — William  Duck,  Malcolm  Colin  Cameron, 
Robert  Russell  Loscombe,  David  Anderson  Creasor, 
John  Webster  Hancock,  Samuel  Cochrane,  Junior, 
Verschoyle  Cronyn,  James  Farquharson  Macleod, 
Charles  Henderson  Simms. 
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TRINITY  TERM,  24  VICTORIA,  1860. 


Present ; 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
“ Archibald  McLean,  J. 

“ Robert  Easton  Burns,  J. 


Case  v.  Burton  and  Sadleir. 

Mortgage — Construction  of — Principal  to  fall  due  in  default  of  interest  after 
demand — Action  against  some  only  of  the  mortgagors — Necessity  for  demand 
on  all — Plea  in  abatement. 

Defendants  B.  and  S.,  with  two  others,  executed  a mortgage  to  the  plaintiff 
to  secure  ^4000  and  interest,  by  which  it  was  agreed  that  if  default  should 
be  made  in  any  payment  of  interest  within  one  month  alter  it  should 
have  become  due  “ and  been  demanded,”  then  the  whole  principal  money 
and  such  unpaid  interest  should  immediately  be  payable.  The  plaintiff 
sued  defendants  alone  upon  this  mortgage  for  the  principal  and  interest, 
making  no  mention  of  the  other  mortgagors,  and  alleged  in  the  declaration 
that  though  an  instalment  of  interest  was  over  due,  and  although  payment 
thereof  had  been  demanded  from  defendants,  yet  that  they  had  not  paid 
within  one  month  after  such  demand. 

Defendant  B.  pleaded  that  no  demand  of  said  interest  was  made,  as  in  the 
declaration  alleged. 

Defendant  S.  pleaded,  as  to  the  principal  sum,  that  he  made  the  mortgage 
jointly  with  defendant  B.  and  the  other  two  mortgagors,  L.  and  H.,  and 
that  no  demand  of  interest  was  made  on  the  defendants  and  the  said  L. 
and  H.  A demand  on  defendants  was  proved,  but  not  on  the  others. 

Held , that  the  plea  of  defendant  S.  was  bad,  and  that  the  plaintiff  was  en- 
titled to  recover,  for  the  other  mortgagors  not  being  sued,  and  defendants 
not  having  pleaded  in  abatement,  it  was  sufficient  to  prove  a demand  upon 
defendants  only. 

Semble , that  such  a covenant  is  not  to  be  looked  upon  in  a court  of  law  as  a 
penalty,  but  merely  as  fixing  the  credit  to  be  allowed  for  the  principal. 
Held,  also,  that  the  plaintiff  was  entitled  to  succeed  on  the  plea  of  defend- 
ant B.,  for  the  demand  on  defendants  was  proved,  as  alleged  in  the  decla- 
ration. 

Covenant  on  a mortgage  bearing  date  the  1st  day  of 
August,  1855,  for  the  payment  of  £4000,  with  interest  at 
the  rate  of  six  per  cent,  per  annum,  as  follows,  that  is  to  say, 
the  said  sum  of  £4000  on  or  before  the  1st  day  of  August, 
1876,  being  twenty-one  years  from  the  date  of  the  said  deed, 
the  interest  thereon  to  be  paid  quarterly  in  advance,  the 
first  payment  of  interest  to  be  made  on  the  day  of  the  date 
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therefore,  and  the  remaining  payments  of  interest  to  be  made 
on  the  1st  day  of  November,  February,  May  and  August, 
in  each  year,  until  the  principal  should  become  due ; and  if 
default  should  be  made  in  the  payment  of  any  of  the  interest 
payments  as  therein  stipulated,  in  manner  above  mentioned, 
for  the  period  of  one  month  after  the  same  should  become 
due,  and  be  demanded,  the  whole  of  the  said  principal  sum, 
together  with  such  unpaid  interest,  should  at  once  become 
due  and  payable,  and  the  mortgagors  covenanted  that  they 
would  immediately  after  such  default  pay  the  same  and 
every  part  thereof. 

The  plaintiff,  in  his  declaration,  after  setting  out  the  cove- 
nant as  above,  alleged  that  on  the  1st  day  of  February, 
1860,  the  interest,  or  sum  of  £60,  which  in  and  by  such 
covenant  was  then  payable,  became  due  and  payable  thereon, 
and  although  payment  thereof  was  thereupon  demanded  in 
writing  of  and  from  the  defendants  on  the  2nd  day  of  Feb- 
ruary aforesaid,  yet  neither  the  defendants,  nor  either  of 
them,  nor  any  person  or  persons  on  their  behalf,  had  paid 
the  same,  or  any  part  thereof,  to  the  plaintiff,  within  the 
time  limited  for  payment  thereof,  nor  within  one  month  after 
the  demand  of  payment  thereof,  nor  had  it  been  paid  to  the 
plaintiff  since  that  time ; and  the  plaintiff  claimed  £5000. 

Pleas  : — 1.  By  the  defendant  Burton,  that  no  demand  for 
payment  of  the  said  interest  was  made  by  the  plaintiff,  as 
in  the  declaration  alleged. 

2.  Defendant  Sadleir  pleaded  an  equitable  plea,  which 
was  demurred  to,  and  afterwards  abandoned. 

3.  On  the  26th  of  April,  1860,  by  leave  of  the  court,  a 
plea  by  defendant  Burton  was  added,  that  the  said  inden- 
ture was  not  his  deed. 

4.  At  the  same  time  a plea  by  defendant  Sadleir  was 
added,  as  to  the  principal  sum  of  £4000  in  the  covenant 
mentioned,  that  he' made  the  covenant  in  the  declaration 
mentioned  jointly  with  the  said  defendant  G.  W.  Burton, 
one  Thomas  Lee,  and  one  Edward  M.  Harris,  and  that  no 
demand  for  payment  of  the  said  interest  was  made  by  the 
plaintiff*  on  the  said  defendants  and  the  said  Thomas  Lee 
and  Edward  M.  Harris,  as  required  by  the  said  covenant. 
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The  plaintiff  took  issue  on  the  pleas  of  defendant  Burton 
and  demurred  to  the  last  plea  of  defendant  Sadleir. 

He  replied  also  to  the  plea,  that  the  said  covenant  was 
contained  in  a certain  indenture  of  mortgage,  being  the  deed 
mentioned  in  the  declaration,  made  by  the  defendants  and 
Edward  M.  Harris,  and  Thomas  Lee,  of  the  first  part,  and 
the  said  plaintiff  of  the  second  part,  which  covenant  was  then 
set  out  as  stated  in  the  declaration.  The  replication  then 
alleged  that  the  said  Edward  M.  Harris  and  Thomas  Lee, 
long  before  the  said  instalment  of  interest  became  due 
assigned  all  their  interest  in  the  said  indenture  of  mortgage 
to  the  defendants,  and  the  defendants  then  assumed  the 
payment  of  moneys  therein  mentioned,  and  the  said  Harris 
and  Lee  then  left  and  went  out  of  that  part  of  the  province 
of  Canada  called  Upper  Canada,  and  have  remained  out  of 
Upper  Canada  ever  since ; and  when  such  last  instalment  of 
interest  fell  due  the  same  was  demanded  of  the  said  defend- 
ants, in  manner  mentioned  in  the  said  declaration.  On  this 
replication  the  defendant  Sadleir  took  issue. 

At  the  trial,  at  Hamilton,  before  McLean,  J.,  it  was 
proved  that  on  the  2nd  of  February,  1860,  a notice  was 
given  to  these  two  defendants,  signed  by  Robert  A.  Land, 
in  these  words,  “ I hereby  demand  payment  of  £60,  inter- 
est due  on  the  1st  of  February,  1860,  on  a mortgage  made 
by  you  and  others  to  Horatio  Nelson  Case,  and  by  Case 
assigned  to  me,  on  property  bounded  by  the  Great  Western 
Railway,  Wentworth  Street,  Burlington  Bay,  and  Sherman’s 
Inlet  at  the  eastern  limits  of  the  city  of  Hamilton.” 

The  mortgage  deed  sued  on  was  produced  and  proved, 
made  between  Thomas  Lee,  Edward  M.  Harris,  and  these 
two  defendants,  of  the  first  part,  their  respective  J wives  of 
the  second  part,  and  the  plaintiff,  Case,  of  the  third  part.  It 
was  a mortgage  on  certain  real  estate  in  the  township  of 
Barton,  with  a proviso  to  be  void  ou  payment  of  £4000  as 
stated  in  the  declaration  by  the  parties  of  the  first  part, 
their  heirs,  executors,  or  administrators,  or  any  of  them. 

And  the  parties  of  the  first  part  covenanted  jointly  with 
the  mortgagee,  that  they,  their  heirs,  executors  or  adminis- 
trators, or  some  or  one  of  them,  should  and  would  well  and 
truly  pay,  &c.,  at  the  days  and  times,  &c. 
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And  it  was  agreed  between  the  parties  “ that  if  default 
shall  be  made  in  the  payment  of  any  of  the  interest  pay- 
ments, as  therein  stipulated  to  be  paid,  for  the  period  of  one 
month  after  the  same  shall  have  become  due,  and  been  de- 
manded, then  the  said  parties  of  the  first  part  covenant  and 
agree  that  the  whole  of  such  principal  sum,  together  with 
such  unpaid  interest,  shall  at  once  become  due  and  payable, 
and  that  they  will,  immediately  after  such  default,  pay  the 
same  and  every  part  thereof.” 

On  the  15th  of  January,  1857,  the  plaintiff,  Case,  by  a 
deed  annexed  to  the  mortgage,  assigned  the  same  to  Robert 
A.  Land,  on  whose  behalf  this  action  was  brought  in  the 
name  of  Case,  the  mortgagee. 

A witness,  James  Cahill,  Jr.,  was  called  for  the  plaintiff, 
who  stated  that  he  did  not  know  Lee  or  Harris,  two  of  the 
mortgagors  : that  he  had  enquired  for  them  in  Hamilton) 
and  ascertained  that  Lee  was  residing  at  Montreal,  but  that 
he  could  not  ascertain  where  Harris  was : that  he  (the  wit- 
ness) had  received  three  or  four  payments  of  interest  from 
Burton  and  Sadleir  for  land  since  the  assignment  of  the 
mortgage  to  him  by  Case  : that  he  always  had  the  mortgage 
with  him  when  he  received  interest,  and  that  Burton  and 
Sadleir  endorsed  on  it  the  amount  of  interest  paid  by  them  : 
that  a demand  for  interest,  signed  by  Land,  was  served  on 
each  of  the  defendants  on  the  2nd  day  of  February  last,  as 
above  stated,  the  interest  having  become  due  for  one  quar- 
ter, to  be  paid  in  advance  on  the  1st  day  of  February ; and 
that  no  demand  for  interest  had  been  served  on  either  of  the 
other  mortgagors. 

Burton,  one  of  the  defendants,  was  called  by  the  plaintiff, 
and  stated  that  he  knew  Lee  and  Harris : that  Lee  had  been 
a resident  of  Montreal  for  some  years,  and  that  Harris  had 
left  the  province  : that  no  conveyance  had  been  made  by 
Lee  to  the  defendants  of  the  mortgaged  premises,  and  though 
Harris  had  made  an  assignment  and  got  it  recorded,  that 
he  had  never  accepted  it,  and  that  it  had  been  made  with- 
out his  privity  or  consent. 

A verdict  was  taken  for  the  plaintiff  and  £60  damages, 
being  the  interest  due  on  the  1st  of  February  last,  payable 
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in  advance  up  to  the  1st  of  May,  with  leave  to  the  plaintiff 
to  move  to  enter  a verdict  for  the  whole  amount  of  the  mort- 
gage money  and  interest,  if  the  court  should  think  him  en- 
titled to  a verdict  for  that  amount. 

Harrison  obtained  a rule  to  shew  cause  why  the  verdict 
should  not  be  increased  so  as  to  cover  the  full  amount  of 
mortgage  money  and  the  interest,  pursuant  to  leave  reserved. 

Burton  and  M.  C.  Cameron  shewed  cause,  and  cited 
Union  Bank  of  Weymouth  v.  Willis,  8 Metcalf  504  ; Willis 
v.  Green,  5 Hill  232 ; Am.  Lea.  Cas.  I.  360 ; Kent.  Com. 
Yol.  III.,  p.  105,  Lee.  44 ; Bach  v.  Owen,  5 T.  R.  409  ; 
Yyse  v.  Wakefield,  6 M.  & W.  442. 

Harrison , contra,  cited  James  v.  Thomas,  5 B.  & Ad.  40  ; 
Masfen  v.  Touchet,  2 W.  Bl.  706 ; Stor.  Equ.  Jur.  secs. 
1314-1318 ; White  and  Tudor’s  Lea.  Cas.  II.  471  ; The 
People  ex.  rel.  Dey  v.  The  Superior  Court  of  New  York,  19 
Wend.  104  ; Noyes  v.  Clark,  7 Paige  179 ; Cameron  v. 
Knapp,  7 C.  P.  502 ; Knapp  v.  Cameron,  6 U.  C.  Chy. 
Rep.  559  ; Harris  v.  Dunn,  18  U.  C.  R.  352  ; Doe  dem. 
Lord  Macartney  v.  Crick  et  al.,  5 Esp.  196 ; Doe  dem.  Lord 
Bradford  v.  Watkins,  7 East  551. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  the  cases  which  were  cited  by  the 
defendant,  respecting  non-performance  of  conditions  prece- 
dent, are  strictly  applicable. 

The  equitable  plea  put  in  by  defendant  Sadleir,  we  were 
told  on  the  argument,  is  abandoned  by  him. 

The  plaintiff  failed  on  the  trial  in  proving  his  replication 
to  Sadleir’s  added  plea,  and  therefore  in  point  of  form  a 
verdict  should  be  given  Sadleir  upon  the  issue  raised  on 
that  plea. 

With  respect  to  the  defendant  Burton,  he  pleaded  that  no 
demand  of  the  interest  was  made  by  the  plaintiff'  as  in  the 
declaration  alleged.  But  the  declaration  alleged  only  a 
demand  upon  the  two  defendants,  and  such  demand  was 
proved.  Therefore  on  that  issue  the  plaintiff  was  entitled 
to  a verdict. 
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Any  question  that  there  is  in  the  case  comes  up  properly 
upon  the  demurrer  to  the  added  plea  of  defendant  Sadleir, 
which  is,  in  substance,  that  he  made  the  mortgage  jointly 
with  the  other  defendant,  Burton,  and  with  Lee  & Harris, 
(which  last  two  are  not  sued  in  this  action,  nor  any  notice 
taken  of  them  in  the  declaration,)  and  that  a demand  of  the 
interest  alleged  to  be  in  default  was  not  made  by  the  plain- 
tiff on  these  two  defendants,  and  on  Lee  and  Harris,  who 
are  not  defendants. 

That  plea  is  demurred  to,  and  the  question  is  whether  it 
was  necessary  to  demand  the  interest  from  Lee  and  Harris, 
in  order  to  give  the  plaintiff  the  benefit  of  the  condition  that 
on  default  in  paying  the  interest  after  demand  the  whole 
principal  sum  shall  become  due. 

The  condition  of  the  deed,  as  set  out  in  the  declaration, 
is  that  on  default  in  paying  interest  for  the  period  of  one 
month  after  the  same  should  become  due,  and  have  been 
demanded,  the  whole  of  the  principal  sum,  together  with  all 
unpaid  interest,  shall  become  due.  It  is  not  expressed  that 
a demand  shall  be  made  on  all  the  mortgagors,  and  the 
question  turns  on  what  is  necessary  in  law  to  constitute  a 
sufficient  demand  under  the  circumstances. 

These  defendants  are  sued  alone,  and  have  not  pleaded  in 
abatement.  They  were  joint  contractors,  the  plea  says,  with 
Lee  and  Harris,  of  whom,  except  in  this  plea,  there  is  no 
mention. 

Then  was  it  necessary  to  show  a demand  on  Lee  and 
Harris,  who  are  not  sued  ? In  our  opinion  it  was  not  nec- 
essary. We  can  draw  no  distinction  on  account  of  what  has 
been  said,  that  these  defendants  were  sureties  only  on  the 
covenant  which  they  executed.  It  binds  them  all  equally 
in  a court  of  law,  and  that  principle  applies  with  all  its 
legal  consequences. 

This  is  not  an  equitable  plea,  and  we  are  not  in  the  situa- 
tion of  a court  of  law  when  applied  to  under  the  statute  for 
relief  against  the  penalty  of  a bond.  The  case  of  Bonafous 
v.  Rybot  (3  Burr.  1370)  cannot  avail  the  defendants  as  an 
authority  in  deciding  the  question  of  law7  upon  this  demur- 
rer ; nor  for  the  same  reason,  we  think,  can  the  case  in 
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Chancery  in  this  province,  of  Knapp,  v.  Cameron  (6  U.  C. 
Chy.  Rep.  559.) 

If  Lee  and  Harris  were  defendants  in  this  action,  then 
the  want  of  a demand  upon  them  would  probably  have  been 
fatal  to  a recovery  against  any,  because  if  the  plaintiff  had 
failed  against  any  of  the  joint  contractors  he  must  have  failed 
as  to  all.  But  here  a demand  upon  the  only  defendants  who 
are  sued  must  suffice,  in  our  opinion,  to  support  the  action 
against  them,  for  they  were  all  bound  to  pay.  The  Con. 
Stats.  U.  C.,  ch.  22,  sec.  72,  enacts  that  when  some  only  of 
joint  contractors  are  sued  under  that  act,  (and  there  is  no 
plea  in  abatement,)  the  joint  contract  or  promise  may  be 
given  in  evidence  against  them,  and  shall  have  the  same 
form  and  effect  for  the  recovery  of  judgment  thereon  as  if  it 
were  only  the  obligation  or  contract  of  the  defendant  or 
defendants  actually  sued. 

The  effect  of  that  provision  is,  that  the  matter  is  to  be 
taken  at  the  trial  as  if  they  were  the  only  persons  bound 
by  the  contract. 

It  does  not  seem  to  us  that  it  is  reasonable  for  a court  of 
law  to  look  upon  this  as  a penalty,  if  that  could  make  any 
difference  in  disposing  of  the  case.  It  is  the  contract  of  the 
parties  that  if  the  covenantors  pay  the  interest  regularly 
they  shall  have  a certain  credit  for  the  principal,  which 
otherwise  shall  become  payable  on  demand,  or  immediately. 
The  period  of  payment  is  thereby  accelerated — nothing 
more.  The  debt  is  not  increased,  though  the  right  to  fur- 
ther credit  is  lost,  so  far  as  the  legal  right  of  the  lender  is 
concerned,  whatever  relief  a court  of  equity  may  find  itself 
authorised  to  give. 

We  think  the  plaintiff  is  entitled  to  judgment  on  the  de- 
murrer, and  also  entitled  to  have  his  rule  made  absolute  for 
adding  to  the  verdict. 
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Burns  y.  Boyd. 

Bond  to  convey  land — Construction  of— Purchase  money  to  be  paid  within  ten 
years — Right  to  pay  within  the  period  and  claim  deed — Tender  of 
deed  for  execution — Want  of  title — Pleading. 

The  plaintiff  declared  on  a bond,  reciting  that  the  defendant  had  agreed  to 
sell  to  him  certain  land  for  £600,  of  which  ^50  was  to  be  paid  down,  and 
the  remainder  “ within  ten  years  from  the  date  thereof,"  with  interest  thereon 
half  yearly;  and  conditioned  that  the  defendant  “on  receiving  the  said 
principal  money  and  interest  at  the  days  and  times,  and  in  manner  therein- 
before mentioned  for  payment  thereof,”  should  “sign,  seal,  deliver,  and 
execute  ” unto  the  pfaintiff,  a good,  valid,  and  sufficient  deed  in  fee  simple 
of  said  land,  and  so  convey  the  same  to  him  free  from  all  incumbrances. 
The  breach  assigned  was,  that  although  the  plaintiff  had  paid  the  ^5°*  anc^ 
had  also  paid  ^250  on  account  of  interest,  and  was  at  all  times  ready  and 
willing,  and  offered  to  pay  to  defendant  the  balance  of  principal  and  inter- 
est, on  receiving  from  him  such  deed,  yet  that  defendant  did  not,  could  not, 
and  would  not  give  him  said  deed,  and  could  not  then  nor  ever  could  con- 
vey or  give  any  tit-le  to  said  land. 

Held,  on  demurrer,  that  the  declaration  was  bad,  for  1.  The  condition  being 
to  convey  on  receiving  the  purchase  money  within  ten  years,  the  defendant 
could  not  be  compelled  to  convey  before  the  last  day  of  that  time,  or  at 
least  not  without  notice  of  the  intention  to  pay  at  an  earlier  day,  and  a ten- 
der accordingly,  which  was  not  averred.  2.  The  offer  alleged  was  only  to 
pay  on  receiving  a deed,  and  defendant  was  entitled  first  to  receive  the 
money.  3.  The  plaintiff  was  bound  to  tender  a deed  for  execution,  and 
was  not  relieved  by  the  general  allegations  in  the  declaration,  that  he  could 
not  give  a good  title,  &c. 

Declaration — For  that  whereas  the  defendant,  on  the 
3rd  of  October,  1854, by  his  bond  acknowledged  himself  to  be 
held  and  firmly  bound  to  the  plaintiff  in  the  sum  of  £1,200 
subject  to  a condition,  whereby — after  reciting  that  whereas- 
the  said  plaintiff  had  contracted  and  agreed  with  the  above 
bounden  defendant  for  the  purchase  of  a certain  tract  of 
land,  &c.,  (describing  it,)  containing  six  acres,  at  and  for  the 
price  and  sum  of  £600,  the  sum  of  £50  to  be  paid  on  the 
execution  of  the  said  presents,  and  the  remaining  sum  of 
£550  to  be  paid  by  the  said  plaintiff,  his  heirs,  executors, 
administrators,  or  assigns,  within  ten  years  from  the  date 
thereof,  with  interest  thereon  half  yearly,  after  the  rate  of 
six  per  cent,  per  annum,  payable  in  the  mean  time  on  the 
third  days  of  April  and  October  in  each  and  every  year,  the 
first  of  such  payment  of  interest  to  be  made  on  the  third  day 
of  April  then  next  ensuing — the  condition  of  said  writing 
obligatory  was  and  is  declared  to  be  such,  that  if  the  above 
bounden  defendant,  his  heirs,  executors,  administrators,  or 
assigns,  should  and  would,  upon  receiving  the  said  principal 
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money  and  interest  at  the  days  and  times,  and  in  the  man- 
ner thereinbefore  mentioned  for  payment  thereof,  sign,  seal, 
deliver,  and  execute  unto  the  said  plaintiff,  his  heirs  and 
assigns,  a good,  valid,  and  sufficient  deed  in  fee  simple,  free 
from  all  encumbrances,  of  the  land  and  premises1  therein- 
before mentioned,  and  so  convey  the  same  to  him  free  from 
all  incumbrances,  then  said  presents  should  be  null  and  void, 
otherwise  they  were  to  remain  in  full  force  and  virtue. 

And  for  assigning  a breach  of  the  said  condition  of  the 
said  writing  obligatory,  the  plaintiff  saith,  that  although  he 
hath  in  all  things  well  and  truly  performed  and  fulfilled  his 
said  recited  bond,  and  hath  paid  to  the  said  defendant  the 
said  sum  of  £50,  parcel  of  the  said  purchase  money,  and 
likewise  the  further  sum  of  £250,  for  and  on  account  of  the 
said  interest  on  the  said  balance  of  the  said  purchase  money 
so  to  be  paid  by  him  as  aforesaid ; and  was  at  all  times 
before  the  commencement  of  this  suit  ready  and  willing,  and 
offered  to  pay  to  the  said  defendant  the  balance  or  residue 
of  said  principal  sum  or  price  of  said  land,  and  any  interest 
due  thereon,  upen  receiving  from  the  defendant  such  good, 
valid,  and  sufficient  deed,  in  fee  simple  of  and  for  said  land, 
and  premises,  free  from  all  encumbrances,  yet  the  defendant 
did  not,  could  not,  and  would  not,  give  to  said  plaintiff  such 
deed  in  fee  simple  of  said  land  and  premises,  free  from  all 
incumbrances,  or  convey  to  the  plaintiff  said  laud  and  premi- 
ses, free  from  all  encumbrances  ; but,  on  the  contrary,  the 
plaintiff  saith  that  the  defendant  could  not  then,  nor  ever 
could  convey  or  give  any  title  whatever  to  said  land  and 
premises,  and  never  had  any,  although  at  the  time  of  said 
purchase  he  represented  to  the'  plaintiff  that  he  was  the 
owner  in  fee  simple  free  from  all  encumbrances  of  said  land 
and  premises;  and  never  can  give  the  plaintiff  any  such  deed, 
or  any  such  title  as  he  was  so  bound  to  give  to  the  plaintiff, 
whereby  the  plaintiff'  has  not  only  lost  said  land  and  premi- 
ses, and  any  title  he  had  thereto,  but  also  the  sums  of  money 
so  paid  to  said  defendant  on  account  of  said  purchase  money 
and  interest,  and  which  the  defendant  has  always  and  still 
neglects  and  refuses  to  refund  and  pay  to  the  plaintiff,  and 
which  is  still  wholly  due  and  unpaid  to  him,  whereby  the 
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said  writing  obligatory  became  forfeited,  and  whereby  an 
action  hath  accrued  to  the  plaintiff  to  demand  of  the  defend- 
ant the  said  sum  of  £1,200. 

Common  counts  were  added,  for  money  lent,  money  paid,, 
laid  out  and  expended,  and  on  account  stated. 

The  defendant  pleaded  never  indebted  to  these  counts 
and  demurred  to  the  first  count,  assigning  as  grounds  of 
demurrer,  that  the  said  declaration  does  not  show  that  the 
condition  of  the  said  bond  was  broken,  inasmuch  as  it  was 
not  alleged  that  the  plaintiff  ever  paid  the  said  purchase 
money  to  the  defendant.  That  it  is  not  alleged  that  the 
plaintiff  ever  tendered  to  the  defendant  for  execution  by 
him,  or  by  any  other  person  or  persons,  any  deed  or  con- 
veyance of  the  said  land,  or  ever  demanded  the  same. 

C.  S.  Patterson,  for  the  demurrer,  cited  Dart  on  Vendors, 
617,  618  ; Sibthorp  v.  Brunei,  3 Ex.  826 ; Yates  v.  Gar- 
diner, 20  L.  J.  Ex.  829 ; Thompson  v.  Brunskill,  7 U.  C. 
Chy.  Rep.  542;  Baggalley  v.  Petit,  5 Jur.  N.  S.  868. 

Burns,  contra,  cited  Nicholls  v.  Madill,  6 U.  C.  R.  415  ; 
Sug.  V.  & P.  216,  419  ; Monck  v.  Stuart,  4 U.  C.  R.  203  ; 
Prindle  v.  McCan,  lb.  228 ; McDonald  v.  Snitsinger,  5 U. 
C.  R.  312 ; Rogers  v.  Lake,  9 U.  C.  R.  264. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  has  demurred  to  the  count  upon  the  bond, 
and  pleaded  the  general  issue  to  the  other  counts.  The  only 
question  therefore  that  can  be  determined  upon  the  demur- 
rer is  whether  the  count  upon  the  bond  sets  out  in  substance 
a good  cause  of  action ; and  it  must  be  borne  in  mind  that 
those  cases  are  not  applicable,  of  which  there  are  many  in 
the  books,  which  turn  upon  the  question  whether  the  ven- 
dee was  or  was  not  under  the  circumstances  entitled  to  treat 
the  agreement  for  the  sale  of  land  to  him  as  rescinded,  and 
to  sue  for  the  purchase  money  back  under  a common  count 
for  money  had  and  received. 

Then,  confining  ourselves,  as  we  must,  to  the  count  de- 
murred to,  it  is  a peculiarity  in  this  case  that  the  defendant 
(the  vendee)  according  to  the  recital  in  the  bond,  was  not  to 
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pay  the  money  on  any  particular  day,  but  within  ten  years 
from  the  date,  so  that  the  defendant  had  no  means  of  com- 
pelling the  payment  of  the  purchase  money  before  the  3rd 
of  October,  1864.  The  plaintiff  nevertheless  assumes  that 
he  was  at  liberty  to  come  with  the  purchase  money  on  any 
day  that  he  chose,  within  the  ten  years,  and  could  then 
•demand  his  deed  on  paying  on  tendering  the  principal  and 
interest : — that  he  might  have  done  this,  for  instance,  in 
1855  as  well  as  in  1864.  If  this  be  so,  then  the  defendant 
was  bound  to  hold  himself  in  constant  readiness  to  make  a 
good  title  free  from  incumbrances  from  the  day  that  he  exe- 
cuted the  bond.  This  may  have  been  intended  and  under- 
stood by  the  parties,  and  it  may  be  the  legal  effect  of  the 
bond  and  condition  as  set  out,  but  we  doubt  it.  If  there  had 
been  any  such  words  as  that  the  plaintiff  might  pay  on  any 
day  or  at  any  time  within  ten  years,  we  should  have  no 
doubt ; but  a condition  to  pay  “ within  ten  years  from  the 
3rd  of  October,  1854,”  is  the  same,  we  think,  as  a condition 
to  pay  on  or  before  the  3rd  of  October,  1864,  which  is  a 
common  form  of  undertaking ; and  upon  an  obligation  in 
that  form  we  take  it  that  the  party  who  is  to  pay  may  no 
doubt  acquit  himself  by  a payment  made  before  the  day 
which  the  other  accepts,  and  it  may  be  the  same  if  the  obli- 
gor meets  the  obligee  before  the  last  day  named,  and  tenders 
him  the  money ; the  same  thing,  we  mean,  in  its  effect  as  to 
saving  the  party  tendering  from  any  disadvantage.  But 
whether  payment  or  tendering  the  money  in  such  a case 
before  the  last  day  named  will  give  a collateral  advantage 
to  the  party  paying,  so  as  in  this  case  to  enable  the  defend- 
ant to  insist  upon  receiving  his  title  at  once,  though  it  may 
be  the  next  day  or  a week  after  the  bond  was  executed,  is 
what  we  doubt. 

In  Comyn’s  Digest,  “ Condition,”  G.  7,  it  is  laid  down  that 
payment  before  the  day  will  not  give  a collateral  advantage. 
In  Hawley  v.  Simpson  (Cro.  Eliz.  14)  the  condition  was  to 
pay  at  a certain  place  at  or  before  the  29th  of  September, 
and  it  was  held  by  the  court  “ that  if  the  obligor  tender  the 
money  on  the  28th  of  September,  at  the  place,  and  the 
obligee  is  not  there  to  receive  it,  it  is  a void  tender,  for  the 
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tender  is  to  be  the  last  day ; but  if  the  obligor  meet  the 
obligee  at  a place  before  the  day,  and  he  then  tender  it,  this 
is  sufficient,  and  the  obligee  ought  to  receive  it.” 

In  Harman  v.  Owden  (Lord  Kaym.  621)  the  defendant 
had  promised  to  deliver  to  the  plaintiff  at  or  before  the  8th 
of  January,  certain  goods  out  of  a ship  into  a barge,  to  be 
brought  there  by  the  plaintiff*  for  the  said  purpose.  The 
plaintiff  averred  that  on  the  8th  of  January  he  brought 
there  his  barge,  and  the  defendant  did  not  deliver  his  goods. 
It  was  objected  that  he  ought  to  have  averred  that  the 
defendant  did  not  deliver  them  before,  as  that  would  have 
been  a compliance  with  his  undertaking.  The  court  held 
it  to  be  no  objection  after  verdict,  and  Lord  Holt  held  that 
it  would  have  been  no  objection  before,  for  that,  “ though 
the  defendant  had  his  election  to  deliver  before  etc.,  yet 
there  ought  to  be  a concurrence  of  the  plaintiff,  and  he 
ought  to  be  ready  to  accept  them,  for  the  defendant  cannot 
make  a tender  before  the  last  day  to  oblige  the  plaintiff  to 
accept  them , and  if  he  comes  before  the  last  day  to  make  a 
tender,  that  will  not  excuse  him  from  making  a tender  or 
delivery  of  the  goods  upon  the  last  day.” 

If,  as  was  stated  before,  the  condition  in  this  case  was  to 
the  effect  that  the  plaintiff  might  pay  the  money  at  any  time 
that  he  pleased  within  ten  years,  and  that  at  whatever  time 
he  did  pay  it,  the  defendant  should  make  him  a good  title, 
etc.,  then,  upon  giving  reasonable  notice  to  the  defendant  of 
his  intention  to  pay  at  any  certain  day  within  the  ten  years, 
if  the  plaintiff  paid  the  money  on  such  day,  and  the  defen- 
dant accepted  it,  we  should  think  it  would  follow  as  a conse- 
quence that  the  defendant  would  be  bound,  on  receiving  such 
payment,  to  make  a good  title,  and  also  that  he  would  be 
bound  to  convey  if  the  plaintiff  attended  after  such  notice 
and  tendered  the  money,  and  the  defendant  refused  to  accept 
it.  But  upon  an  undertaking  like  this,  to  pay  within  ten 
years,  which  we  take  to  be  the  same  as  an  undertaking  to 
pay  at  or  before  the  expiration  of  ten  years,  or  rather  to  pay 
before  the  expiration  of  ten  years,  we  incline  to  the  opinion 
that  the  vendor  who  is  to  make  the  title  could  not  be  com- 
pelled to  convey  before  the  last  day  named,  and  certainly 
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not  without  notice  given  to  him  of  the  intention  to  pay  or 
tender  at  a certain  day  within  the  day  named.  The  point 
may  be  one  of  much  importance  in  any  such  case  to  the  ven- 
dor, for  when  he  has  entered  into  a bond  to  convey  upon  re- 
ceiving the  money,  and  when  the  money  has  been  made 
payable  at  or  before  a certain  day  named,  the  vendee,  as 
would  seem  from  the  case  we  have  cited  from  Lord  Raymond, 
of  Harman  v.  Owden,  is  entitled  to  look  to  the  last  day 
named  as  that  on  which  alone  it  is  incumbent  on  him  to  be 
prepared  to  carry  into  effect  his  part  of  the  agreement.  In 
this  case,  for  instance,  the  fact  may  have  been  that  the 
estate  was  on  lease  when  the  bond  was  made,  for  a term 
which  would  expire  long  before  the  end  of  the  ten  years,  the 
only  certain  day  named,  or  it  may  have  been  subject  to  a 
mortgage,  which  would  fall  due  in  a short  time  after  he  made 
the  bond,  and  which  he  may  have  known  that  he  could  easily 
discharge  at  the  day  ; and  in  either  case,  if  the  vendee 
should  come  with  his  money  in  a few  days  after  the  date  of 
the  bond,  he  would  not  be  in  a condition  to  make  a good  title 
free  from  incumbrances.  So,  also,  the  vendor  in  such  a case 
may  not  have  owned  the  land  at  the  time  of  making  the 
bond,  but  may  have  contracted  for  it,  and  been  well  assured 
that  he  would  be  in  a condition  to  make  a title  when  the  day 
named  should  arrive,  as  in  this  case  at  the  end  of  ten  years  ; 
and  the  fact  of  the  plaintiff  having  to  pay  him  the  price 
before  he  could  call  for  a deed,  might  have  made  it  safe  for 
him  to  enter  into  the  contract. 

The  argument  on  the  other  side  is,  of  course,  that  as  the 
plaintiff  engaged  to  pay  the  price  within  ten  years,  he  was 
as  much  at  liberty  to  pay  at  any  time  within  that  period  as 
on  the  last  hour  of  the  ninth  year : that  being  so  at  liberty 
to  pay,  the  defendant  was  bound  to  receive  the  price  when- 
ever it  was  tendered  ; and  that,  whether  he  accepted  or  re- 
fused to  accept,  the  same  obligation  would  rest  upon  him 
whenever  the  tender  or  payment  might  be  made  as  if  it  was 
paid  just  before  the  end  of  the  time  limited.  We  think  that 
consequence  would  not  follow  a tender  made  at  any  time 
after  the  date  of  the  bond,  and  certainly  not  without  its  ap- 
pearing that  notice  of  the  intention  to  make  the  tender  of 
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the  money  was  given,  and  that  the  tender  was  made  to  the 
vendor  according  to  the  notice,  and  that  he  refused  to  accept 
it.  Whether  upon  the  facts  stated  on  this  record  the  obli- 
gation to  make  the  title  would  at  once  attach,  is  what,  upon 
consideration  of  the  case  of  Harman  v.  Owden,  we  still  con- 
sider doubtful.  The  condition  of  the  bond  now  sued  upon, 
is  not  merely  that  upon  receiving  the  principal  money  and 
interest  the  defendant  should  execute  a deed,  but  that  he 
should  do  so  upon  receiving  it,  with  the  interest,  “at  the 
days  and  times , and  in  the  manner  therein  mentioned  for 
payment  thereof,”  and  the  only  day  or  time  mentioned  is 
within  ten  years  from  the  date , paying  interest  half-yearly 
in  the  meantime. 

That  the  plaintiff  had  a right  to  pay  the  money  at  any 
time  within  the  ten  years,  it  appears  to  us  must  be  admitted, 
but  it  does  not  follow  that  his  tendering  it  some  years  be- 
fore it  was  payable,  and  without  any  averment  of  notice 
beforehand  that  he  intended  then  to  pay  it,  is  equivalent  to 
actual  payment,  especially  when  the  allegation  is  that  he 
offered  to  pay  “on  receiving  from  the  defendant  a good  and 
valid  deed,”  &c.,  whereas  the  condition  is  that  the  defendant 
would  execute  a deed  “ on  receiving  the  money.”  The  plain- 
tiff', in  assigning  the  breach  as  he  has  done,  has  reversed  the 
order  in  which  the  two  things  were  to  be  done,  and  rests  his 
case  upon  his  right  to  receive  the  deed  before  he  paid  the 
money,  though  the  condition  was  that  the  defendant  should 
execute  the  deed  upon  receiving  the  money.  The  tender 
with  such  a condition  annexed  to  it,  could  be  no  legal  tender, 
and  besides  the  plaintiff  does  not  allege  any  actual  tender  of 
the  money  to  the  defendant  on  any  particular  occasion.  For 
all  that  appears,  he  may  mean  nothing  more  than  that  he 
wrote  to  the  defendant  offering  to  pay  the  money  on  receiv- 
ing the  deed,  and  to  such  an  offer  the  defendant  might  well 
reply  that  he  was  not  bound  by  the  bond  to  execute  the 
deed  and  deliver  it  before  he  had  received  the  price. 

There  is  no  averment  that  the  defendant  refused  to  receive 
the  money,  or  had  a chance  of  doing  so,  but  only  “ that  he 
did  not,  could  not,  and  would  not  give  to  the  plaintiff* 
a deed  in  fee  simple,  and  could  not  then  nor  ever  could 
36  VOL.  xix.  u.  c.,  Q.  B. 
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convey  a good  or  any  title  to  the  land,  and  never  had  any 
title  to  it.” 

There  are  certain  allegations  in  this  count  which  would 
more  regularly  find  a place  in  a declaration  for  a deceitful 
and  false  representation  of  title,  or  in  an  action  of  assumpsit 
to  recover  back  the  money  paid  as  being  paid  upon  a con- 
sideration that  had  wholly  failed,  but  these  averments  can- 
not help  in  this  action  upon  the  bond,  which  must  depend 
upon  the  sufficiency  of  the  breach  assigned  to  entitle  the 
party  to  judgment  for  a forfeiture  of  the  bond. 

Upon  the  other  objection  to  the  declaration — namely,  that 
the  plaintiff  should  have  averred  that  he  had  paid  or  ten- 
dered the  money,  and  tendered  a deed  to  be  executed — the 
defendant  in  our  opinion  was  entitled  to  succeed.  This  is 
not  like  the  case  of  Baker  v.  Bulstrode,  (1  Mod.  104;  1 
Yentr.  255 ; Raym.  232  ; 2 Lev.  95,)  where  the  condition 
was  that  the  defendant  should  “seal  and  execute”  a release 
of  all  demands  to  the  plaintiff,  and  in  which  the  court  held 
that  the  word  execute  or  the  word  seal , comprehended  the 
making.  The  condition  here  refers  to  the  execution  of  a 
conveyance  of  real  estate,  and  the  principle  applies  that  it 
rests  with  the  purchaser  to  prepare  the  conveyance,  which 
principle  will  govern  in  determining  who  is  to  do  the  first  act, 
unless  there  is  something  in  the  agreement  or  condition  which 
shews  the  intention  to  have  been  otherwise,  and  thus  over- 
rules the  principle.  Thus,  where  the  vendor  binds  himself 
to  convey  or  to  make  a good  title  on  a certain  day,  or  on  a 
certain  event  happening,  then  he  must  at  his  peril  prepare 
and  make  the  deed,  for  he  cannot  otherwise  fulfil  his  under- 
taking to  convey  or  to  make  a title.  In  this  case  what  the 
defendant  bound  himself  to  do  was,  that  upon  receiving  the 
price  agreed  upon,  and  interest,  at  the  days  and  times,  and  in 
the  manner  thereinbefore  mentioned  for  payment  thereof,  he 
would  sign,  seal,  deliver,  and  execute  a good,  valid  and  suffi- 
cient deed,  in  fee  simple,  free  from  all  incumbrances. 

The  cases  in  this  court  of  Mouck  v.  Stuart,  (4  U.  C.  R.  203,) 
Prindle  v.  McCan,  (lb.  228,)  and  McDonald  v.  Snitsinger, 
(5  U.  C.  R.  312,)  were  decided  upon  the  distinction  we 
have  mentioned,  and  we  should  hesitate  to  go  against  those 
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decisions,  even  if  they  were  not  so  clearly  supported  by  later 
authorities  as  they  appear  to  be.  We’  refer  to  Sugden  on 
Vendors  and  Purchasers  10th  Ed.  I p.  374-376  ; Poole  v. 
Hill,  (6  M.  & W.  841,)  and  Stephens  v.  DeMedina,  (4  Q.  B. 
422.) 

It  has  been  argued  that  the  plaintiff  was  relieved  from 
the  necessity  of  tendering  the  deed  by  what  is  asserted  in  the 
declaration,  namely,  that  the  defendant  could  not  give  to  the 
plaintiff  a deed  in  fee  simple  free  from  all  incumbrances;  that 
he  could  not  then,  (that  is,  when  the  plaintiff  offered  to  pay 
the  money  on  receiving  a deed,)  nor  ever  could  convey  or  give 
any  title  whatever  to  the  land  and  premises,  and  never  had 
any  title”  &c.  General  allegations  of  that  kind  do  not,  we 
think,  bring  this  case,  of  an  action  on  a bond  with  condition 
to  make  title  upon  receiving  the  purchase  money,  within  the 
principle  stated  by  Mr.  Sugden,  (Sug.  V.  & P.  I.  377,)  that 
“although  a purchaser  is  expressly  required  to  prepare  a 
conveyance,  yet  if  a bad  title  be  produced  he  may  maintain 
an  action  for  recovery  of  his  deposit  without  tendering  a con- 
veyance. So  where  a vendor  has,  by  selling  the  estate,  in- 
capacitated himself  from  executing  a conveyance  to  the  first 
purchaser,  that  renders  further  expense  and  trouble  on  his 
part  unnecessary,  and  he  may  accordingly  sustain  an  action 
without  tendering  a conveyance  of  the  purchase  money.” 

If  the  plaintiff  were  bringing  an  action  on  the  case  for  the 
deposit,  such  cases  as  Knight  v.  Crockford,  (1  Esp.  100,) 
Jackson  v.  Jacob,  (3  Bing.  N.C.  869,)  and  Jones  v.  Barkley, 
(Doug.  659,)  would  apply ; but  the  plaintiff  here  is  under  the 
necessity  of  shewing  his  right  to  judgment  for  the  penalty 
of  his  bond,  and  we  do  not  think  that  what  he  has  set  forth  in 
his  declaration  entitles  him  to  it,  for  he  could  not  call  for  a 
deed,  till  the  defendant  had  “received  the  principal  money  and 
interest,”  and  if  the  defendant  could  then  make  him  a good 
deed  it  would  signify  nothing  that  he  had  never  before  had 
it  in  his  power  to  do  so.  If  by  the  terms  of  this  condition  the 
plaintiff  was  not  entitled  to  call  for  a deed  till  he  had  paid 
the  purchase  money,  as  we  think  he  was  not,  then  before  he 
can  recover  upon  the  bond  for  not  executing  a deed,  he  must 
shew  that  he  has  paid  the  money,  or  that  he  had  actually 
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tendered  it,  and  the  defendant  refused  to  accept  it.  His 
right  to  rescind  the  contract,  and  sue  for  his  deposit  money, 
on  his  being  able  to  shew  that  the  defendant  was  unable  to 
make  a title,  is  another  matter. 

Judgment  for  defendant  on  demurrer. 


O’Leary  and  The  Trustees  of  School  Section  Number 
Two,  in  the  Township  of  Blandford. 

School  Trustees  and  teacher — Arbitration — Mandamus. 

The  court  refused  a mandamus  to  compel  school  trustees  to  pay  a sum 
awarded  to  be  due  to  a teacher  for  arrears  of  salary,  observing  that  under 
the  statute  the  arbitrators  could  levy  the  sum  by  warrant,  which  was 
prima  facie  the  proper  course,  or  that  the  municipality  could  collect  it  by 
rate  if  requested. 

Upon  the  facts  also,  which  are  stated  below,  the  legality  of  the  award 
appeared  doubtful. 

D.  G.  Miller  obtained  a rule  nisi  on  the  trustees  to  shew 
cause  why  a mandamus  should  not  issue,  commanding  them 
to  pay  to  the  applicant,  Patrick  O’Leary,  late  teacher  of  the 
common  school  in  the  school  section,  $114.93,  being  arrears 
of  salary  awarded  to  be  due  to  him  by  an  award  made  on 
the  26th  of  July,  1859  ; or  commanding  them  to  exercise  the 
corporate  powers  vested  in  them  as  trustees,  necessary  for 
the  fulfilment  by  them  of  the  agreement  entered  into  by  the 
trustees  for  payment  of  the  salary  of  the  said  O’Leary. 

It  appeared  that  on  the  22nd  of  July,  1859,  O’Leary 
served  a written  notice  on  the  trustees  (who  then  were 
William  Hewitt,  Richard  Robinson,  and  Michael  Overholt,) 
stating  that  a difference  had  arisen  between  him  and  them 
in  regard  to  the  payment  of  his  salary  as  teacher  of  the  school 
sectioir  for  nine  months,  ending  on  the  30th  of  September, 
1858  : that  he  had  appointed  an  arbitrator ; and  called  on 
them  to  do  the  same  within  three  days  of  the  service  of  the 
notice.  He  gave  the  name  of  his  arbitrator,  William  Grey. 

On  the  26th  of  July,  1859,  an  award  was  made  by  three  ar- 
bitrators, the  local  superintendent  being  one  of  them,  and  the 
others  being  the  said  William  Grey,  and  another  arbitrator, 
Gabriel  Gurnett,  who  had  been  appointed  also  by  O’Leary, 
the  trustees  having  omitted  to  make  any  appointment.  The 
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award  was,  that  there  was  then  due  from  the  trustees  to 
O’Leary  $114.93  for  his  services  as  teacher,  which  the  arbi- 
trators directed  should  be  paid  to  him  within  one  month,  at 
a place  named,  and  also  $28.93  for  his  costs  and  expenses 
about  the  arbitration  and  award. 

On  the  27th  of  July  one  of  the  arbitrators  gave  to  the 
trustees  a written  notice  of  the  award. 

Beard  shewed  cause,  citing  Gladwin  v.  Chilcote,  9 Dowl. 
550  ; Orr  v.  Ranney  et  al.,  12  U.  C.  R.  377 ; Consol.  Stats. 
U.  C.,  ch.  64,  secs.  84,  86. 

The  cause  shewn  upon  the  affidavits  was,  that  the  agree- 
ment with  the  teacher  was  made  by  Robinson,  one  of  the 
present  trustees,  and  by  Edmondstone  and  Hayward,  who 
were  then,  or  claimed  to  be,  trustees  since  the  1st  of  Janu- 
ary, 1858 : that  the  inhabitants  of  the  school  section  were 
greatly  dissatisfied  with  the  appointment  of  the  teacher,  and 
in  March,  1858,  the  school  trustees  entered  into  resolutions 
intended  to  supersede  what  had  been  done  in  January  pre- 
ceding ; and  that  thenceforth  the  three  persons  who  as  trus- 
tees had  entered  into  the  agreement  with  O’Leary  were 
looked  upon  as  personally  responsible  to  O’Leary,  and  not 
that  the  trustees  were  responsible  : that  O’Leary  was  pre- 
sent at  the  meeting  in  March,  and  was  aware  of  the  pro- 
ceedings that  took  place  : that  all  payments  made  to  O’Leary 
were  made  by  Richard  Robinson,  one  of  the  trustees,  who  it 
was  alleged  by  the  other  trustees  was  in  collusion  with  him : 
that  the  notice  of  proposed  arbitration  and  of  the  appoint- 
ment of  an  arbitrator  by  O’Leary,  was  served  on  Overholt, 
one  of  the  trustees,  and  in  consequence  of  some  oversight 
the  trustees  omitted  to  appoint  an  arbitrator  in  due  time  : 
that  neither  Overholdt  nor  Hewitt,  who  at  that  time  were 
trustees  with  Richard  Robinson,  had  any  further  notice  cr 
knowledge  of  the  proceedings  at  the  arbitration  till  after  the 
award  was  made.  Overholt  swore  that  “ he  had  no  notice 
or  knowledge  that  O’Leary  had  appointed  an  arbitrator  for 
the  trustees,  nor  of  the  meeting  or  intended  meeting  of  the 
arbitrators,  and  was  not  present  at  the  meeting,  nor  any  one 
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for  him ; that  he  adduced  no  evidence  before  the  arbitra- 
tors ; and  that  all  proceedings  from  the  time  of  service  of 
the  notice  (on  the  26th  of  July)  were  wholly  ex  parte ; that 
if  Robinson  had  any  notice  he  never  communicated  it  to  the 
other  trustees  and  that  if  he  attended  the  arbitration  it  was 
without  the  knowledge  of  Overholt,  and  in  order  to  give  the 
appearance  of  regularity  to  the  proceedings,  when  he  was 
aware  of  the  objections  which  his  co-trustees  had  to  the 
proceedings,  and  knew  that  they  held  him,  Robinson,  to  be 
personally  liable  to  O’Leary,  as  well  as  responsible  for  money 
which  he  had  collected,  and  that  the  said  other  co-trustees 
intended  to  resist  the  claim  : that  Robinson  and  O’Leary, 
as  he,  Overholt,  was  advised  and  believed,  acted  in  concert 
in  the  matter,  and  with  the  view  of  protecting  Robinson ; 
and  that  the  two  other  trustees  now  resisted  the  claim  of 
O’Leary,  as  they  would  have  done  before  the  arbitration  if 
they  had  an  opportunity  of  doing  so. 

Hewitt,  another  of  the  trustees,  corroborated  Overholt’s 
affidavit.  He  swore  that  the  notice  to  appoint  an  arbitrator 
was  served  on  him,  but  through  an  oversight  they  omitted 
to  appoint  one  in  time  : that  he  had  no  knowledge  of  the 
proceedings  before  the  arbitrators,  nor  of  the  meeting,  and 
was  not  present  thereat,  nor  any  one  on  his  behalf : that  he 
adduced  no  evidence,  and  that  the  proceedings  were  wholly 
ex  parte ; and  he  swore,  in  the  same  terms  as  Overholt,  to 
his  belief  of  collusion  between  Robinson  and  O’Leary. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  there  are  several  sufficient  reasons  against 
granting  a mandamus  in  this  case. 

The  86th  section  of  the  Common  School  Act,  Consol. 
Stats.  U,  C.,  eh.  64,  provides  that  the  arbitrators  may  levy 
by  warrant  the  sum  which  they  have  awarded,  and  that  is 
prima  facie  the  proper  course  to  be  taken. 

Then  it  is  clear  that  the  arbitrators  had  no  authority  to 
award  costs  as  they  have  done  ; and  that  if  it  is  right  that 
the  amount  awarded  should  be  paid  by  raising  a rate,  the 
municipality  can  do  it  if  they  are  requested. 

And,  in  addition  to  this,  the  case  appears  so  doubtful  upon 
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the  merits,  we  mean  as  to  the  legality  of  the  award,  that  it 
is  not  fit  that  we  should  use  this  proceeding  for  enforcing 
it,  while  other  means  are  open. 

We  discharge  the  rule,  but  not  with  costs. 

Rule  discharged. 


Sisson  v.  William  Ellis,  and  Mary  Eliza  Anne 
Ellis,  his  wife. 

Will — Construction — Estate  tail  or  for  life — Conveyance  by  tenant  in  tail — g 

Vic.,  ch.  ii. 

Testator,  after  devising  certain  land  to  his  wife  for  life,  provided  that  at  her 
death  the  said  land,  together  with  the  residue  of  his  real  estate,  should  be 
equally  divided  between  his  two  daughters,  to  hold  the  same  during  their 
natural  lives,  and  after  the  death  of  either  her  share  to  be  equally  divided 
between  her  children,  share  and  share  alike,  as  soon  as  they  should  attain 
the  age  of  21  or  should  marry,  and  in  case  either  should  die  without  leaving 
legal  issue,  then  her  share  to  be  equally  divided  among  the  testator’s  bro- 
thers, &c.  He  died  in  1832,  leaving  these  two  daughters,  his  only  children. 

Held,  that  the  widow  took  no  interest  in  the  residue  : that  the  daughters  took 
an  estate  tail  therein  ; and  that  under  9 Vic.,  ch.  11,  either  of  them  could 
convey  a fee  simple  in  her  share. 

The  plaintiff  sued  upon  a covenant  contained  in  a deed  to 
the  plaintiff  fiom  the  defendants,  of  certain  land  in  the  town 
of  Prescott,  by  which  defendants  covenanted  that  they  we^e 
at  the  time  of  the  ensealing  and  delivery  of  the  said  deed, 
solely,  rightfully,  and  lawfully  seised  of  a good,  sure,  per- 
fect, absolute,  and  indefeasible  estate  of  inheritance  in  fee 
simple  in  the  said  land  ; and  the  breach  assigned  was  that 
the  defendants  were  not,  nor  was  either  of  them,  seised  of  an 
estate  in  fee  simple  in  the  said  lands,  but  only  had  an  estate 
for  life  therein. 

Defendants  pleaded  that  they,  at  the  time  of  the  enseal- 
ing and  delivery  of  the  deed  mentioned,  were  justly  seised 
of  an  estate  in  fee  simple  in  the  said  lands. 

By  consent  of  the  parties,  and  by  order  of  a judge,  a spe- 
cial case  was  stated,  in  which  the  following  facts  were  agreed 
to : — 

Edward  Jessup,  in  his  lifetime,  of  the  town  of  Prescott, 
in  the  county  of  Grenville,  was  seised  of  the  premises  in 
question  in  fee  simple,  with  other  real  estate  of  great  value 
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in  that  town  and  county.  On  the  22nd  of  September,  1830, 
he  made  his  will,  of  which  a copy  was  annexed,  and  of  which 
the  material  parts  are  given  below  : — 

The  testator  died  in  1832.  At  his  death  he  left  his  wife 
and  the  two  daughters,  named  in  the  will,  surviving  him, 
and  no  other  daughters  or  children.  The  daughters  were 
then  infants. 

In  1832  the  widow  proved  the  will,  and  administered  to 
the  estate.  In  1856,  Mary  Eliza  Anne  Jessup,  one  of  the 
defendants,  and  one  of  the  children  named  in  the  will,  being 
of  full  age,  with  her  mother’s  consent,  married  the  defen- 
dant, William  Ellis.  In  October,  1859,  the  defendant,  Mary 
Eliza  Anne  Ellis  gave  birth  to  a male  child,  which  was  born 
alive,  but  died  some  hours  after  its  birth. 

The  property  mentioned  in  the  declaration  and  deed,  was 
a portion  of  the  property  not  covered  by  the  devise  to  the 
widow  of  Edward  Jessup,  and  was  part  of  a valuable  block 
situate  in  the  town  of  Prescott. 

The  plaintiff  purchased  from  the  defendants  the  aforesaid 
piece  of  land,  and  they  procured  from  Sophia  Matilda  Geor- 
giana  Jessup  named  in  the  will,  a conveyance  in  fee  simple 
of  the  premises  in  question,  which  deed  was  admitted  and 
put  in  as  part  of  this  case. 

The  defendants,  on  the  1st  of  November,  1859,  made  the 
deed  declared  upon  (also  put  in).  The  plaintiff  finding  how 
the  will  stood,  desired  to  throw  up  the  purchase,  which  was 
refused,  and  he  therefore  brought  this  action. 

The  brothers  of  Edward  Jessup,  named  in  his  said  will, 
were  still  alive,  and  had  lawful  issue  living  ; the  widow  of 
said  testator  was  also  still  alive. 

The  questions  submitted  were  : 

Had  the  defendants,  or  either  of  them,  at  the  date  of  the 
deed  to  the  plaintiff,  an  estate  of  inheritance  in  fee  simple 
in  the  lands  in  question,  such  as  is  described  in  the  cove- 
nants in  the  deed  from  them  to  the  plaintiff  ? 

Does  the  plaintiff,  under  the  deed  in  question,  take,  or  is 
it  in  the  power  of  defendants  to  make,  a title  to  the  estate 
in  question  in  fee  simple  ? 
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There  was  no  specific  devise  of  the  land  in  question.  It 
formed  part  of  the  residuary  real  estate  of  the  testator,  which 
was  devised  as  follows  : 

After  devising  certain  real  estate  to  his  wife,  Elizabeth 
Rebecca,  to  hold  for  her  life,  the  will  ran  thus  : 

“And 'at  her  death  the  said  property,  together  with  the 
residue  of  my  real  estate  in  the  district  of  Johnstown,  to  be 
equally  divided  between  my  two  daughters,  Mary  Eliza  Ann 
Jessup,  and  Sophia  Matilda  Georgina  Jessup,  whom  I wish 
to  have  and  to  hold  the  same  during  their  natural  lives,  and 
after  the  death  of  either  of  them  her  share  to  be  equally 
divided  between  her  children,  share  and  share  alixe,  in  quan- 
tity, quality  and  value,  as  soon  as  they  shall  attain  the  age 
of  twenty-one  years,  or  shall  marry,  provided  such  marriage 
takes  place  by  and  with  the  consent  of  their  mother  ; and  in 
case  either  or  both  of  my  said  daughters  shall  die  without 
leaving  legal  issue,  then  I wish  her  or  their  shares  to  be 
divided  equally  among  my  said  brothers,  James  Jessup, 
Hamilton  Dibble  Jessup,  and  Joseph  Jessup,  sharing  and  to 
share  alike,  &c.,  and  on  the  demise  of  either  of  my  said 
brothers  without  leaving  legal  issue,  then  his  proportion 
of  the  said  estate  to  be  equally  divided  among  the  surviving 
brothers  and  their  heirs  for  ever ; but  if  either  of  my  said 
brothers  shall  die  leaving  legal  issue,  then  his  said  share 
to  be  equally  divided  among  his  children,  sharing  as  afore- 
said.” 

Wallbridge , Q.  C.,  for  the  plaintiff,  cited  Lill  v.  Lill,  23 
Beav.  446  ; Key  v.  Key,  4 DeG.  McN.  & G.  73;  Pride  v. 
Fooks,  4 Jur.  N.  S.  678  ; Jarm.  on  Wills,  336 ; Feakes  v. 
Standley,  24  Beav.  485. 

Eccles,  Q.  C.,  for  the  defendants,  cited  Doe  Annandale  v. 
Brazier,  5 B.  & Al.  64 ; Cook  v.  Gerrard,  1 Saund.  181  ; 
Rex.  v.  Inhabitants  of  Ringstead,  9 B.  & C.  218  ; Doe  Todd 
v.  Duesbury,  8 M.  & W.  514  ; Doe  Bean  v.  Halley,  8 T.  R. 
5;  Voller  v.  Carter,  28  Eng.  Rep.  267 ; Cole  v.  Goble,  20 
Eng.  Rep.  234  ; Ka^anagh  v.  Morland,  23  Eng.  Rep.  58 9, ; 
Bamford  v.  Chadwick,  26  Eng.  Rep.  302 ; Butt  v.  Thomas, 
36  Eng.  Rep.  571 ; Machell  v.  Weeding,  8 Sim.  4 ; Doe 
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Forsyth  v.  Quackenbush,  10  U.  C.  R.,  148  ; Jarm  on  Wills, 
I.  223. 

Robinson,  C.  J. — It  is  to  be  observed  that  the  land  con- 
veyed by  the  defendants  to  the  plaintiff  is  a small  tract  in 
the  town  of  Prescott,  described  by  metes  and  bounds.  It  is 
not  merely  an  undivided  moiety  in  the  land  that  is  conveyed, 
but  the  deed  appears  to  convey  the  whole  estate,  though 
there  is  no  evidence  of  a partition  between  the  testator’s 
two  daughters,  and  without  partition  or  a release  from  the 
other  daughter  the  defendant  Mrs.  Ellis  could  only  have  an 
undivided  moiety  in  that  land,  and  could  not  make  title  to 
any  especial  portion  of  it,  and  still  less  to  the  whole.  The 
statement  in  the  case  as  to  a conveyance  from  her  sister 
Sophia  M.  G.  Jessup  is  obscure,  and  I shall  therefore  only 
consider  whether  the  defendants  could  make  a title  to  the 
plaintiff  in  fee  simple  of  an  undivided  moiety  of  the  estate. 

I think  it  clear,  in  the  first  place,  that  the  widow  took  no 
life  estate  by  implication  in  this  land.  The  terms  of  the 
residuaiy  devise  shew  that  not  to  have  been  intended.  It 
contemplates  the  estate  vesting  in  the  testator’s  grand-child- 
ren, in  case  of  the  death  of  either  of  the  mothers  while  the 
testator’s  widow  may  be  still  living,  for  it  directs  that  the 
grandchildren  (that  is,  the  children  of  either  of  the  testator’s 
daughters  who  may  die)  shall  have  the  share  of  the  deceased 
mother  on  their  attaining  the  age  of  twenty-one  years, 
which  might  well  happen  while  the  testator’s  widow  is  still 
living.  This  shews  that  the  testator  did  not  intend  that  his 
widow  should  take  the  residue  of  his  real  estate  for  life,  or 
indeed  any  interest  in  it,  though  a grammatical  construction 
may  seem  to  give  that  effect  to  the  words  of  the  devise,  but 
not  perhaps  necessarily,  even  if  there  had  not  been  any- 
thing in  the  will  such  as  I have  mentioned,  and  which  gives 
evidence  I think  of  a contrary  intention,  and  so  distinguishes 
this  case  from  that  cited,  of  Rex  v.  The  Inhabitants  of  Ring- 
stead  (9  B.  & C.  218.) 

What  is  said  in  the  will  of  the  estate  of  either  of  his 
daughters  who  may  die  vesting  in  the  children  whom  they 
may  have,  upon  the  marriage  of  such  children,  (that  is,  be- 
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fore  attaining  21,)  provided  they  marry  with  the  consent  of 
their  mother,  is  a blunder,  for  according  to  the  terms  of  the 
devise  the  mother  could  not  be  then  living  to  give  her  con- 
sent. 

If,  then,  the  mother  took  no  interest  under  the  will  in  the 
residuary  estate,  as  1 think  it  clear  she  did  not,  did  or  did 
not  the  testator’s  two  daughters  take  under  the  will  an  in- 
terest immediately  upon  the  testator’s  death,  or  was  their 
interest  an  estate  to  commence  in  futuro,  by  way  of  execu- 
tory devise,  as  in  the  case  of  the  will  which  was  before  the 
court  of  King’s  Bench  in  England  in  Rex  v.  The  Inhabitants 
of  Ringstead,  which  I have  just  referred  to  ? 

The  daughters  to  whom  the  devise  is  made  in  the  will  before 
us  were  the  heirs-at-law  of  the  testator,  the  same  persons  to 
whom  the  estate  would  go  if  the  widow  took  no  interest  in 
it  under  the  will,  and  if  no  immediate  estate  in  it  was  given 
by  the  will  to  any  one  else.  I think,  therefore,  we  are  driven 
to  the  conclusion,  that  as  the  widow  took  no  interest,  the 
testator  could  not  have  meant  that  his  daughters  were  not 
to  take  their  interest  under  the  will  during  the  widow’s  life- 
time, for  they  would  clearly  take  as  co-heiresses  if  they  took 
no  estate  at  once  under  the  will.  There  is  no  difficulty  in 
this  case  about  not  disinheriting  the  heir  without  a clear 
intention  to  that  effect  appearing  in  the  will,  for  the  heirs 
are  the  persons  who  would  take  under  the  will ; and,  be- 
sides, the  same  reason  that  appears  to  shew  that  it  was  not 
meant  that  the  mother  should  take  a life  estate  in  the  resi- 
duary estates  by  implication,  appears  also  to  shew  that  the 
vesting  of  the  estate  under  the  devise  was  not  to  wait  the 
death  of  the  widow,  for  then  it  might  not  vest  on  the  mar- 
riage or  coming  of  age  of  the  children  of  either  of  the  tes- 
tator’s daughters  who  might  die  leaving  issue,  as  the  tes- 
tator clearly  intended  it  should  do. 

We  must  read  the  devise,  I think,  thus,  “ I devise  certain 
real  property  specified  to  my  wife,  during  her  natural  life, 
or  widowhood,  and  after  her  death,  &c.,  the  same  to  form 
part  of  the  rest  and  residue  of  my  real  estate  ; and  all  the 
said  residue  of  my  real  estate  I hereby  devise  to  my  two 
daughters,”  &c. 
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Admitting,  then,  the  daughters  to  have  taken  an  immedi- 
ate interest  on  the  death  of  their  father,  what  estate  on  the 
residue  does  the  will  devise  to  them  ? They  took  in  my 
opinion  an  estate  in  fee  tail,  with  the  remainder  over  the  estate 
of  either  of  them  who  might  die  leaving  no  lawful  issue  to 
the  testator’s  three  brothers  as  tenants  in  common,  whether 
in  fee  or  for  life  it  is  not  material  in  this  case  to  determine. 

This  is  the  answer  which  must  be  given,  I think,  to  the 
first  question  put  to  us ; and  as  to  the  second  question, 
namely,  “ Does  the  plaintiff  under  the  deed  in  question,  take* 
or  was  it  in  the  power  of  the  defendants  to  make,  a title  in 
fee  simple  ?”  for  the  reason  which  I have  already  stated, 
we  can  only  give  an  opinion  as  to  the  right  of  the  defend- 
ants to  convey  an  interest  in  the  undivided  moiety  given 
to  Mary  Eliza  Anne  Jessup  by  her  father’s  will.  Being  a 
tenant  in  tail  of  that  undivided  moiety,  she  could,  by  a deed 
executed  jointly  with  her  husband,  convey  an  estate  in  fee 
simple  in  that  moiety,  under  the  power  given  by  statute 
9 Vic.,  ch.  11,  now  standing  as  ch.  83  of  the  Consolidated 
Statutes  of  U.  C.,  which  provides  for  the  abolition  of  fines 
and  recoveries,  and  for  the  substitution  of  a more  simple 
mode  of  assurance  of  estate  tail,  (a) 

I see  nothing  to  prevent  either  or  both  of  the  devisees 
from  conveying  in  fee  simple,  under  the  fourth  clause  of  the 
act,  by  a deed  made  and  registered  as  the  act  directs  ; and  I 
see  no  reason  why  the  deed  that  has  been  made,  registered^ 
as  it  was,  within  six  months,  and  having  a proper  certificate 
of  examination  of  the  married  woman  endorsed,  should  not 
be  held  to  have  passed  a fee  simple  in  the  undivided  moiety 
to  the  plaintiff  The  husband  having  joined  in  alienating, 
has  conveyed  his  interest  as  tenant  by  the  courtesy. 

That  the  daughters  of  the  testator  took  an  estate  tail  by 
the  will,  is,  I think,  plain  upon  the  following  cases : — Robin- 
son v.  Robinson,  (1  Burr.  38,  52,)  Doe  dem.  Candler  v.  Smith, 
(7  T.  R.  o31,)  Doe  dem.  Cock  v.  Cooper,  (1  East  229,) 
Frank  v.  Stovin,  (3  East  548,)  Doe  dem.  Cole  v.  Goldsmith, 
(7  Taunt.  209,)  Bennet  v.  Lord  Tankerville,  (19  Ves.  170,) 
Jesson  v.  Wright,  (2  Bligh  1,)  Doe  dem.  Dodson  v.  Grew, 


(a)  See  secs.  4,  30,  31,  43. 
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(2  Wils.  323,)  and  Doe  dem.  Blandford  and  Dymock  v.  Ap- 
plin,  (4  T.  R.  82.) 

In  Doe  dem.  Cock  v.  Cooper,  the  will  was  in  terms  undis- 
tinguishable  in  their  effect,  I think,  from  the  present  will,  or 
indeed,  if  there  be  any  difference,  the  intention  to  give  an 
estate  to  the  first  taker  for  life  was  more  plain  than  in  the 
case  before  us,  for  the  devise  was  to  R.  C.,  for  “ the  term 
only  of  his  natural  life  ” whereas  the  devise  to  the  daugh- 
ters in  this  case  is  “ to  hold  during  their  natural  lives,” 
without  the  word  “only,”  which  was  used  in  the  other 
case;  yet  in  that  case  it  was  held  that  R.  C.  took  an  estate 
tail,  notwithstanding  the  particular  intent,  so  plainly  ex- 
pressed, that  he  should  take  only  for  life,  and  for  the  reasons 
stated  shortly  by  Mr.  Justice  Grose  in  that  case,  that  it  was 
necessary  to  determine  what  upon  the  whole  of  the  will 
appeared  to  have  been  the  intent  of  the  testator,  and  this  he 
said  had  been  truly  stated  to  be  “ that  R.  C.  should  first  take 
the  estate,  and  after  him  his  children , and  that  the  remain- 
der over  should  not  take  effect  so  long  as  any  of  his  des- 
cendants remained.  Then  this  general  intent  can  only  be 
carried  into  effect  by  giving  the  first  taker  an  estate  tail.” 

Now  in  that  case  the  general  intent  was  no  plainer  than 
in  this.  It  was  inferred  only  from  the  use  of  the  very  words 
that  occurred  in  the  will  before  us,  namely,  that  if  the 
daughters  should  die  without  leaving  lawful  issue,  then  the 
estate  was  to  go  over  to  the  testator’s  brothers.  And  the 
general  intent  being  plain,  that  the  estate  shall  not  go  over 
to  the  brothers  so  long  as  any  of  the  testators  descendants 
remain,  that  intent  shall  prevail  over  the  particular  intent, 
which  no  doubt  is  quite  plainly  expressed  in  the  will,  that 
his  daughters  should  have  only  an  estate  for  life,  the  two 
intentions  being  inconsistent  with  each  other,  as  explained  in 
the  cases  I have  cited,  particularly  in  Robinson  v.  Robinson, 
(1  Burr.  38).  And  to  prevent  the  general  intent  from  being 
defeated,  the  courts  in  such  cases  by  construction  enlarge 
the  estate  for  life  given  to  the  first  taker  to  an  estate  tail. 

If  we  should  hold  that  the  two  daughters  took  a life  estate 
.as  tenants  in  common,  and  nothing  more,  with  remainder  to 
their  children,  and  in  case  either  should  die  without  leaving 
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children,  then  the  estate  to  go  to  the  testator s brothers,  then 
the  intention  of  the  testator  would  be  defeated,  which  is 
manifest  in  the  will  when  taken  altogether,  namely,  that 
while  any  descendants  of  his  were  living  the  estate  should 
not  go  to  his  brothers  ; and  to  prevent  this  the  courts  have 
established  the  rule  of  construction  which  I have  mentioned, 
though  it  is  plainly  repugnant  to  the  wording  of  the  will, 
which  devises  to  the  daughters  expressly  an  estate  for  life, and 
though  it  is  true  that  nothing  is  easier  than  to  defeat  the  gen- 
eral intent  in  this  case,  after  all,  by  the  daughters  conveying 
the  estate  in  fee  simple  to  a purchaser  under  the  provisions 
of  the  late  act  for  abolishing  fines  and  recoveries,  and  substi- 
tuting a more  convenient  mode  of  assurance  of  estates  tail. 

Looking  at  the  terms  in  which  this  case  is  submitted  to 
us,  though  our  opinion  is  substantially  in  favour  of  the  de- 
fendants as  to  the  effect  of  the  will,  and  will  be  so  regarded 
by  the  parties,  yet  in  form  our  judgment  must  be  given  for 
the  plaintiff,  for  we  cannot  say  that  the  defendants  had  an 
estate  in  fee  simple  in  the  land  or  any  portion  of  it  when 
they  made  their  deed  to  the  plaintiff,  nor  can  we  say  that 
the  plaintiff  took  under  that  deed  an  estate  in  fee  simple  in 
the  particular  land  in  question,  for  Mrs.  Ellis  had  but  an 
undivided  moiety  in  the  whole  property,  not  the  entire  in- 
terest in  any  separate  portion  of  it. 

McLean,  J. — The  late  Edward  Jessup  by  his  last  will  and 
testament  devised  to  his  widow  certain  property,  to  hold  dur- 
ing her  natural  life  or  widowhood,  and  the  will  provides  that 
at  her  death  the  said  property,  together  with  the  residue  of 
his  real  estate  in  the  district  of  Johnstown,  shall  be  equally 
divided  between  his  two  daughters,  Mary  Eliza  Anne  Jessup, 
and  Sophia  Matilda  Georgina  Jessup,  to  have  and  to  hold 
the  same  during  their  natural  lives,  and  after  the  death  of 
either  of  them  her  share  to  be  equally  divided  between  her 
children,  to  share  alike  in  quantity,  quality  and  value,  as 
soon  as  they  shall  attain  the  age  of  twenty-one  years,  or 
shall  marry  : and  in  case  either  or  both  of  his  said  daughters 
should  die  without  leaving  lawful  issue,  then  her  or  their 
shares  to  be  equally  divided  amongst  his  brothers,  James 
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J essup,  Hamilton  Dibble  J essup,  and  Henry  J oseph  J essup, 
sharing  alike  in  quantity,  quality  and  value,  &c.  From  the 
manner  in  which  the  devise  to  the  daughters  is  expressed, 
it  might  be  supposed  that  the  intention  of  the  testator  was 
that  they  should  not  take  any  interest  in  the  estate  during 
the  lifetime  or  widowhood  of  their  mother : but  it  is  evident 
that  such  could  not  have  been  .the  case,  because  he  provides 
that  the  share  of  either  of  them  shall  be  equally  divided 
amongst  her  children  upon  her  death,  or  in  case  of  dying 
without  issue  how  it  shall  be  otherwise  disposed  of,  and  he 
could  not  have  intended  that  the  children  of  either  of  the 
daughters  who  might  die,  or  other  party  interested,  should 
only  take  an  interest  on  the  death  of  his  widow.  The  chil- 
dren of  a deceased  daughter  are  to  take  on  coming  of  age 
or  on  being  married,  and  either  of  these  events  might  occur 
during  the  lifetime  of  the  widow.  The  intention  must  have 
been  that  any  portion  of  the  estate  in  the  district  of  Johns- 
town, not  devised  to  the  widow  for  life,  should  immediately 
pass  to  the  daughters  under  the  will,  and  that  the  portion  of 
the  widow  should  in  like  manner  pass  on  her  death,  or  ceas- 
ing to  be  the  widow  of  the  testator;  and  it  is  quite  evident 
that  as  long  as  any  issue  remains  of  either  of  the  daughters, 
the  share  of  such  daughter  shall  go  to  all  her  children  on 
arriving  at  the  age  of  twenty-one  years,  or  being  married. 

Then,  if  entitled  immediately  under  the  will,  what  estate 
did  they  take  ? I agree  with  the  learned  Chief  Justice  that 
they  took  an  estate  in  fee  tail,  and  that  the  brothers  of  the 
testator  were  entitled  to  a remainder  over  in  the  estate  of 
either  of  the  daughters  who  might  die  without  leaving  law- 
ful issue. 

Then,  as  to  the  right  to  convey,  the  4th  section  of  chap.  83, 
Consol.  Stat.,  U.  C.,  respecting  the  assurance  of  estates  tail, 
authorises  every  actual  tenant  in  tail,  whether  in  possession, 
remainder,  contingency,  or  otherwise,  to  dispose  of  for  an 
estate  in  fee  simple  absolute,  or  for  any  less  estate,  the  lands 
entailed,  as  against  all  persons  whose  estates  are  to  take 
effect  after  the  determination  or  in  defeasance  of  such  estate 
tail,  and  under  this  provision  there  seems  to  me  to  be  no 
doubt  that  the  defendants  were  entitled  to  dispose  of  and 
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convey  an  estate  in  fee  simple  absolute,  in  such  property  as 
they  held  under  the  will  at  the  time  of  the  execution  of  the 
deed. 

Burns,  J.,  concurred. 

Judgment  for  plaintiff  on  the  case  as  stated. 


Dougall  et  al.  y.  Moodie. 

Bond  to  the  limits — Loss  of — Action  for  not  assigning — Omission  to  procure 
allowance — Liability  of  sheriff— Lmmaterial  issue — Pleading. 

One  L.  was  ordered  to  pay  the  plaintiffs  certain  interlocutory  costs  in  a 
suit  which  he  had  brought  against  them,  and  an  attachment  having 
issued  against  him  he  was  arrested,  and  gave  the  usual  bond  to  the 
limits*  He  had  never  left  the  limits,  but  neglected  to  get  the  bond 
allowed  within  thirty  days,  and  the  plaintiffs  thereupon  called  upon  the 
sheriff  to  assign  the  bond.  Having  lost  it  the  sheriff  was  unable  to 
assign  by  endorsement  in  the  usual  form,  but  he  offered  to  prove  the  loss, 
and  execute  a separate  assignment,  or  to  give  the  plaintiffs  authority  to 
sue  in  his  name.  The  plaintiffs  declined  this,  and  brought  an  action 
against  him,  alleging  in  one  count  refusal  to  assign,  and  in  another 
charging  an  escape.  Defendant  pleaded  to  the  first  count  that  he  was 
always  ready  to  assign,  but  that  the  plaintiffs  never  required  or  tendered  to 
him  any  assignment  for  execution,  and  that  he  gave  them  notice  that  they 
might  sue  on  the  bond  in  his  name ; and  to  the  other  count  not  guilty. 
There  was  also  a count  for  not  arresting,  on  which  it  was  admitted  at  the 
trial  that  defendant  must  succeed.  A verdict  was  by  consent  entered  for 
defendant  on  all  the  counts,  with  leave  reserved  to  move  to  enter  it  for  the 
plaintiffs,  if  the  court,  drawing  the  same  inferences  as  a jury,  should  think 
them  entitled  to  recover. 

Lleld,  that  the  defendant  was  entitled  to  a verdict  on  the  first  count,  for 
though  the  plea  might  be  immaterial,  because  the  sheriff  is  bound  to 
prepare  the  assignment  himself,  yet  the  plaintiffs  had  not  demurred  but 
taken  issue ; and  the  action  being  without  meri  s,  if  the  jury  had  found 
for  defendant  judgment  non  obstante  would  not  have  been  granted.  But, 
semble , per  Robinson , C.  J.,  that  the  issue  was  not  immaterial,  for  the 
plea  might  be  taken  to  deny  that  the  plaintiffs  required  the  sheriff  to 
assign  and  the  evidence  shewed  that  on  such  an  issue  defendant  should 
succeed. 

Burns , J.,  dissenting,  on  the  ground  that  the  plea  being  no  answer  to  the  first 
count,  the  plaintiffs,  as  the  case  was  left,  were  entitled  to  have  a verdict 
entered  for  them  upon  it. 

Held,  also,  that  on  the  second  count  the  plaintiffs  could  not  recover,  for  the 
fact  of  the  bond  not  having  been  allowed  within  the  thirty  days  would  not 
make  the  sheriff  liable  for  an  escape  where  the  debtor  remained  on  the 
limits. 

The  first  count  of  the  declaration  was  for  neglecting  and 
refusing  to  assign  to  the  plaintiffs  a bond  taken  by  the  de- 
fendant, as  sheriff’,  from  one  Andrew  Lawder  and  his  sureties, 
lor  Lawder  remaining  on  the  limits  of  the  gaol  of  the  county 
of  Hastings,  with  the  usual  condition  of  a limits  bond.  In 
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that  count  it  was  alleged  that  the  plaintiffs  were  ready  and 
willing  to  pay,  and  tendered  to  the  defendant  as  sheriff  the 
costs  payable  to  him  for  executing  the  assignment  of  the 
bond,  and  also  tendered  to  him  an  assignment  for  his  signa- 
ture and  seal  of  office  thereto,  but  that  defendant  refused  to 
assign  the  bond,  giving  only  as  his  reason  for  such  refusal 
that  the  bond  was  then  lost  or  mislaid,  and  could  not  then 
be  found,  by  reason  whereof  the  plaintiffs  were  prevented 
from  recovering  the  sum  of  £11  11s.  10d.,  being  the  amount 
for  which  Andrew  Lawder  was  attached,  and  for  which  the 
said  limit  bond  was  given. 

2.  The  second  count,  setting  out  all  the  facts  as  in  the 
first  count,  was  for  not  arresting  Andrew  Lawder  on  the 
attachment  for  costs  in  favour  of  the  plaintiffs. 

3.  And  the  third  count,  setting  out  the  same  proceedings 
as  in  the  two  other  counts,  and  the  arrest  of  Andrew  Lawder 
under  the  attachment,  charged  the  defendant  with  an  escape. 

Pleas : — 1.  That  defendant  was  always  ready  and  willing 
to  assign  the  bond  in  the  first  count  mentioned,  but  that  the 
plaintiffs  never  required  or  tendered  to  the  defendant  any 
assignment  for  execution,  and  that  defendant  gave  the  plain- 
tiffs notice  that  they  might  prosecute  the  said  bond  in  the 
name  of  the  defendant. 

2.  To  the  second  count,  that  defendant  did,  before  the 
commencement  of  this  suit,  arrest  the  said  Andrew  Lawder, 
and  that  he,  Lawder,  did,  according  to  the  form  of  the  sta- 
tute, give  bail  to  the  limits  of  the  county  of  Hastings,  in 
which  county  he  was  attached,  and  that  the  said  Andrew 
Lawder  hath  been  from  thence  and  then  was  on  the  said 
limits  under  the  said  attachment. 

3.  To  the  third  count,  not  guilty. 

This  case  was  tried  before  Hagarty , J.,  at  Belleville,  and 
it  was  agreed  that  the  defendant  was  entitled  to  a verdict  on 
the  second  count  for  not  arresting.  A verdict  was  by  con- 
sent rendered  for  the  defendant  on  all  the  counts,  with  leave 
to  the  plaintiffs  to  move  to  enter  a verdict  for  them  for  £13 
Is.,  if  the  court,  who  might  draw  the  same  inferences  as  a 
jury,  should  think  them  entitled  to  recover. 
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Cameron , Q.C.,  obtained  a rule  nisi  accordingly,  to  which 
Bell  (of  Belleville)  shewed  cause,  citing  Calcutt  v.  Ruttan, 
13  U.  C.  R.  220 ; C.  L.  P.  A.  1856,  secs.  300,  302 ; C.  L.  P.  A. 
1857,  sec.  25. 

Robinson,  C.  J. — This  appears  to  be  an  action  of  a very 
trifling  nature,  and  I fear  a vexatious  action  against  the 
sheriff.  The  plaintiffs  limited  their  claim  to  £13,  and  it 
certainly  must  have  appeared  at  the  trial  that  they  had  no 
just  claim  even  to  that  amount.  The  jury  found  a verdict 
for  the  defendant,  and  we  are  asked  to  allow  a verdict  to  be 
entered  for  the  plaintiffs  upon  leave  reserved  at  the  trial,  it 
being  consented  that  the  court  are  to  draw  such  inferences 
from  the  evidence  as,  in  their  opinion,  the  jury  should  have 
drawn. 

The  action  is  by  the  two  plaintiffs,  who  were  defendants 
in  an  action  brought  against  them  by  one  Lawder,  in  which 
action  it  was  ordered  by  the  court  that  Lawder  should  pay 
to  them  certain  interlocutory  costs  of  small  amount,  and  an 
attachment  was  granted  against  Lawder  for  not  paying  them 
upon  which  attachment  he  was  arrested  by  the  sheriff  (de- 
fendant in  the  present  action)  and  was  admitted  to  the  limits 
upon  a bond  given  in  the  usual  form.  This  bond  Lawder 
did  not  procure  to  be  allowed  within  thirty  days,  as  the  prac- 
tice requires,  for  which  reason,  though  Lawder  had  never  left 
the  limits,  the  present  plaintiffs,  as  they  aver,  called  upon 
the  sheriff,  as  they  might  do  under  the  statute,  to  assign  the 
limits  bond  to  them,  in  order  that  they  might  sue  upon  it. 
The  sheriff,  having  lost  the  bond,  could  not  assign  it  as  usual 
by  endorsement  upon  it,  or  by  an  assignment  in  which  it 
could  be  referred  to  as  being  annexed,  but  he  offered  to  do 
all  that  it  was  in  his  power  to  do,  and  no  doubt  an  assign- 
ment could  have  been  made  of  the  lost  bond  as  of  any  other 
lost  deed. 

The  first  count  in  the  declaration  was  special,  for  refusing 
or  neglecting  to  assign  the  bond ; the  second  count  charged 
the  sheriff  with  a breach  of  duty  in  not  arresting ; the  third 
was  for  allowing  Lawder  to  escape  after  having  arrested  him. 
It  was  admitted  that  the  defendant  was  entitled  to  a verdict 
on  the  second  count,  for  he  did  arrest  Lawder. 


DOUGALL  ET  AL.  V.  MOODIE. 


571 


To  the  first  count  a special  plea  was  put  in,  setting  out 
the  loss  of  the  bond  and  the  sheriff’s  willingness  and  readi- 
ness to  execute  an  assignment,  but  that  none  was  tendered 
to  him  for  execution.  That  plea  may  not  have  been  a good 
bar,  because,  as  the  sheriff  receives  a fee  for  the  assignment, 
it  may  be  contended  that  it  rested  with  him  to  prepare  and 
execute  it,  and  deliver  it  on  request ; but  the  plea  was  not 
demurred  to  , the  plaintiffs  took  issue  upon  it  in  the  common 
form,  and  the  only  question  the  jury  had  to  try  was  whether 
the  plea  was  proved  or  not.  It  seems  to  have  been  proved 
by  the  evidence  given  upon  the  trial,  and  if  so  it  was  right 
the  verdict  should  be  for  defendant,  as  it  is,  on  that  issue ; 
and  if  the  plaintiffs  had  moved  in  term  for  judgment  non  ob- 
stante veredicto  on  account  of  any  defect  in  the  plea,  we 
should  hardly  have  granted  it,  for  such  an  order  is  only 
made  in  the  court’s  discretion,  to  prevent  a meritorious 
cause  of  action  from  being  defeated  by  a bad  plea. 

As  to  the  count  for  escape,  not  guilty  was  pleaded  to  it. 
I doubt  if  a debtor  being  in  custody,  either  upon  an  execu- 
tion or  attachment,  can  be  held  to  have  escaped  so  long  as 
he  has  been  always  within  the  limits  of  the  gaol,  for  he  is 
in  contemplation  of  law  in  legal  custody  in  the  gaol,  the 
limits  being  made  part  of  the  gaol.  This  position,  which  I 
take  to  be  quite  true,  does  not  always  seem  to  have  been 
present  in  the  minds  of  those  who  have  framed  the  differ- 
ent acts  relating  to  prisoners  for  debt,  as  a reference  to  11 
Geo.  IV.,  ch.  3,  sec.  2,  and  comparing  it  with  19  Vic.,  ch.  43, 
sec.  303,  will  shew. 

In  the  earlier  statutes  which  first  assigned  limits  to  the 
gaol,  and  afterwards  gradually  extended  them  till  they  have 
been  made  at  last  commensurate  with  the  county,  it  seems 
to  have  been  clearly  understood  that  the  sheriff  was  not  to 
be  held  liable  as  for  an  escape  of  the  debtor,  so  long  as  such 
debtor  did  not  depart  from  the  limits.  The  statute  11  Geo. 
IV.,  ch.  3,  sec.  2,  makes  that  clear  ; and  it  would  seem  ab- 
surd and  inconsistent  to  suppose  that  any  thing  else  could  be 
intended,  for  the  moment  the  legislature  assigned  limits  to 
the  gaol,  which  gave  to  the  debtors  confined  in  it  a range 
beyond  the  walls,  at  first  to  the  extent  of  six  acres,  then  of 


572  QUEEN’S  BENCH,  TRINITY  TERM,  24  VIC.,  1860. 

sixteen;  then  for  the  space  of  half  a mile  each  way  from  the 
gaol,  then  so  as  to  include  the  whole  county  town,  and  at 
last  to  embrace  the  whole  county,  they  did  by  such  acts  de- 
clare that  imprisonment  for  debt,  as  a measure  of  coercion, 
need  not  be,  and  ought  not  to  be,  more  severe  and  stringent 
than  they  made  it,  from  time  to  time,  by  their  several  acts, 
reserving,  as  they  did,  to  the  courts  the  power  to  take  the 
debtor  from  the  limits  and  to  commit  him  to  close  custody 
within  the  walls  of  the  gaol,  upon  a special  application,  where 
it  should  be  made  to  appear  that  the  debtor  had  fraudulently 
conveyed  away  his  property,  or  had  the  means  within  his 
control  of  satisfying  the  debt,  or  a considerable  portion  of 
it.  These  statutes  in  effect,  I think,  made  the  limits  in 
each  case  part  of  the  gaol,  and  therefore  while  the  debtor 
continued  within  them  he  was  always  in  legal  custody,  in 
execution  in  such  manner  as  the  law  had  allowed,  just  as 
much  as  if  he  were  within  the  walls  of  the  prison — this  con- 
dition, however,  being  always  expressed  in  the  statute, 
which  was  obviously  necessary  for  the  protection  of  the 
officer,  that  it  should  not  be  incumbent  on  the  sheriff  or 
other  officer  to  allow  any  debtor  the  benefit  of  the  limits, 
unless  such  debtor  shall  furnish  good  and  satisfactory  se- 
curity that  he  should  not  at  any  time  during  his  confine- 
ment go  or  move  beyond  such  established  limits. 

The  legislature  could  not  in  reason  have  put  the  mea- 
sure on  any  other  footing,  and  this  left  the  sheriff  on 
precisely  the  same  footing  as  the  sheriff  has  always  been 
in  England  in  regard  to  prisoners  whom  he  chooses  to 
admit  to  the  rules.  The  King’s  Bench  prison  there  being 
under  the  control  of  the  Court  of  King’s  Bench,  that 
court  has,  by  various  rules,  published  from  time  to  time, 
from  the  reign  of  George  I.  downwards,  extended  the  limits 
of  the  prison,  by  declaring  that  certain  spaces  in  its  vicinity 
shall  form  part  of  it.  The  sheriff,  as  the  consequence  of 
such  rules,  is  at  liberty  to  keep  debtors  in  execution  either 
within  the  walls  of  the  prison  or  anywhere  else  within  those 
limits,  as  he  may  think  fit.  The  debtor  is  regarded  as  being 
within  the  prison  so  long  as  he  is  within  the  limits  assigned 
to  the  prison  by  the  rules,  and  unless  he  goes  beyond 
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them  the  sheriff*  can  be  guilty  of  no  escape.  This  is  fully 
explained  and  recognised  in  the  judgment  given  in  this 
court  in  Michaelmas  Term,  2 W.  IV.,  in  Campbell  v.  Lemon, 
(2  O.  S.  406,  419,)  and  the  authorities  cited  in  it. 

An  escape  is  a tort — a wrong  committed  by  the  sheriff — 
and  no  such  wrong  can  have  been  committed  by  him  so  long 
as  he  has  always  had  the  prisoner  in  custody  within  the 
limits  of  the  gaol.  It  is  true  that  in  the  Common  Law  Pro- 
cedure Act  of  1856,  sec.  302,  the  bond  for  the  limits  is  re- 
quired to  contain  other  conditions  besides  that  which  binds 
the  debtor  not  to  depart  from  the  limits  ; and  in  section  303 
of  the  same  act  it  is  provided,  that  so  long  as  the  debtor 
shall  remain  within  the  limits,  and  not  depart  therefrom, 
and  shall  in  all  other  respects  observe  the  conditions  of  the 
bond,  the  sheriff  shall  not  be  liable  to  the  party  at  whose  suit 
such  debtor  was  confined. \ in  any  action  fir  the  escape  of 
such  debtor  from  gaol.  But  would  it  be  reasonable  to  draw 
from  this  negative  provision,  that  the  sheriff  shall  not  be 
liable  for  escape  so  long,  &c.,  the  inference  that  the  sheriff 
shall  be  liable  for  an  escape  of  the  debtor  who  has  always 
been  within  the  limits  of  the  gaol,  and  never  been  a moment 
out  of  his  custody,  because  such  debtor  has  failed  to  observe 
some  other  condition  of  this  bond  of  himself  and  his  sure- 
ties than  that  which  relates  to  his  remaining  within  the 
limits  ? I confess  I cannot  come  to  that  conclusion. 

But  at  the  time  of  the  facts  occurring  which  are  made  the 
ground  of  this  action,  it  was  the  statute  20  Vic.,  ch.  57,  sec. 
25,  that  governed  this  matter.  That  clause  for  the  first 
time  provided  that  the  bond  for  the  limits  should,  besides 
other  conditions,  contain  this,  namely,  that  the  debtor  shall, 
within  thirty  days  from  the  delivery  of  the  bond  to  the 
sheriff*,  procure  it  to  be  allowed  by  the  judge  of  the  county 
court  of  the  county  in  which  the  debtor  is  confined,  and 
shall  have  such  allowance  endorsed,  and  that  the  sheriff 
shall  for  that  purpose,  upon  notice  from  the  debtor,  cause 
the  bond  to  be  produced  before  the  judge,  “ and  upon  such 
allowance  being  so  endorsed,  the  sheriff  shall  be  discharged 
from  all  responsibility  respecting  such  debtor,  unless  such 
debtor  be  again  committed  to  the  close  custody  of  such 
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sheriff,”  (that  is  within  the  very  walls  of  the  gaol,)  u in  due 
form  of  law ; and  the  said  bond  shall,  upon  any  breach  of 
the  above  mentioned  condition,  be  assignable  in  like  man- 
ner and  the  like  remedies  be  had  thereon  as  is  provided  in 
respect  of  other  breaches  in  the  305th  section  of  the  said 
Common  Law  Procedure  Act  contained.”  That  305th  sec- 
tion merely  provides  in  what  form  the  sheriff  is  to  assign 
such  bonds  for  any  breach  of  the  condition,  which  shall  en- 
able the  assignee  to  sue  in  his  name  on  the  bond,  and  that 
upon  executing  it  “ the  sheriff  shall  be  thenceforth  dis- 
charged from  all  liability  on  account  of  the  debtor  or  his 
custody.” 

I cannot  gather  from  these  provisions  the  conclusion  that 
when  a debtor,  to  whom  the  sheriff  has  given  the  benefit  of 
the  limits  upon  taking  a proper  bond,  including  such  a con- 
dition as  I have  just  recited,  that  the  debtor  shall  within 
thirty  days  call  upon  the  sheriff  to  produce  the  bond  and 
procure  it  to  be  allowed  : — I cannot,  I say,  conclude  that 
where  such  debtor  who  may  be  any  where  within  the  county, 
neglects  to  observe  that  condition,  the  sheriff  by  reason  of 
such  neglect  of  the  debtor,  shall  be  held  guilty  of  an  escape, 
though  the  debtor  has  never  been  out  of  the  county,  and 
though  the  301st  section  of  the  C.  L.  P.  A.,  1856,  in  force  at 
the  time,  expressly  enacts  “ that  the  limits  of  each  county 
and  union  of  counties  in  Upper  Canada  for  judicial  purposes 
shall  be,  and  are  thereby  declared  to  be,  the  limits  of  the 
gaols  of  such  counties  or  unions  of  counties  respectively. 

To  be  sure  if  the  legislature  had  in  terms  enacted  that 
the  sheriff  should  under  such  circumstances  be  held  to  have 
suffered  an  escape , we  must  have  given  full  effect  to  the 
provision,  but  it  would  have  been  an  enactment  very  absurd 
and  unreasonable,  and  as  the  legislature  has  not  made  it,  we 
must  not,  I think,  supply  it  by  intendment,  but  must  leave 
the  plaintiff  in  the  action  to  his  remedy  upon  the  bond  for 
recovery  of  such  damages  as  the  jury  may  give  him  for  the 
breach  of  this  particular  condition.  This  can  certainly  be 
no  hardship  upon  him,  when  we  consider  that  if  the  debtor 
shall  leave  the  county  the  plaintiff  will  have  a clear  right  of 
action  against  the  sheriff  for  an  escape,  owing  to  the  sheriff 
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not  having  been  relieved  from  his  responsibility  by  the 
debtor  procuring  the  bail  to  be  allowed,  and  when  we  con- 
sider, also,  that  so  long  as  the  debtor  continues  on  the  limits 
the  plaintiff  has  him  in  custody  for  satisfaction  of  his  debt, 
having  him  in  truth  within  the  limits  of  the  gaol  and  under 
the  influence  of  that  degree  of  coercion  which  the  legisla- 
ture deems  sufficient  when  there  has  been  no  fraud  shewn. 

For  these  reasons  I think  that,  although  that  condition 
of  the  bond  has  been  broken  in  this  case  which  bound  the 
debtor  to  procure  his  bail  to  be  allowed,  yet  no  escape  was 
proved,  and  that  the  plaintiff  was  therefore  not  entitled  to 
a verdict  upon  the  third  count,  which  simply  and  in  the  or- 
dinary form  charges  an  escape. 

Nor  do  I think,  as  I have  already  said,  that  the  plaintiff 
was  entitled  to  recover  upon  the  first  count,  in  regard  to 
which  the  evidence  leaves  no  room  for  doubt  that  the  sheriff 
and  the  plaintiffs’  attorney  differed  only  on  a question  which 
grew  out  of  the  loss  of  the  bond,  which  could  not  be  helped 
after  it  had  occurred.  That  accident  would  have  been  of  no 
consequence  if  the  plaintiffs’  attorney  had  been  willing  to 
accept  of  the  assignment,  which  could  well  have  been  made 
by  a separate  instrument,  and  would  have  answered  every 
purpose ; but  this  the  plaintiffs  positively  rejected,  and  it 
was  therefore  of  no  consequence  that  the  sheriff  did  not  go 
through  the  form  of  preparing  the  assignment,  which  he 
was  told  by  the  plaintiffs  would  be  rejected. 

The  plea  to  that  first  count  was  in  substance  proved  ; and 
whether  it  was  a good  plea  in  bar  was  not  the  question  at 
the  trial,  but  whether  it  was  true  or  not.  If  we  were  to 
hold  that  the  jury  should  have  found  for  the  plaintiff  upon 
that  issue  because  the  plea  was  insufficient  in  law,  we  should 
be  holding  that  the  jury  ought  to  have  acted  as  if  the  plea 
had  been  demurred  to,  and  as  if  it  rested  with  them  to  dis- 
pose of  the  demurrer. 

But  the  case  is  in  fact  stronger  against  the  plaintiffs’  right 
to  recover  under  the  first  count  than  I have  stated  it  to  be, 
for  the  305th  section  of  the  Common  Law  Procedure  Act  of 
1856,  does  not  make  it  the  duty  of  the  sheriff  to  assign  a 
bond  for  the  limits  until  he  has  been  required  by  the  plain- 
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tiff  in  the  action  to  do  so  ; and  the  plaintiff  in  his  declara- 
tion accordingly*  expressly  avers  that  he  did  require  the 
sheriff  to  assign  his  bond.  The  defendant  in  his  plea  to  that 
count  alleges,  “ that  he  was  always  ready  and  willing  to 
assign  the  bond  in  the  said  count  mentioned,  but  that  the 
plaintiffs  never  required  or  tendered  to  the  defendant  any 
assignment  for  execution,  and  also  that  he,  the  defendant,, 
gave  the  plaintiffs  notice  that  they,  the  plaintiffs,  might  in 
the  name  of  the  defendant  prosecute  the  said  bond.” 

Now,  if  the  defendant  had  merely  pleaded  that  the  plain- 
tiffs had  not  tendered  him  an  assignment  of  the  bond  for 
execution,  the  plaintiffs  might  safely  have  demurred  to  the 
plea,  for  the  reason  already  stated ; but  taking  the  plea  to 
import,  as  I think  it  does,  that  the  plaintiffs  never  required 
him  to  assign  the  bond,  it  is  a sufficient  defence,  and  what 
is  said  about  an  assignment  not  having  been  tendered  for 
execution  may  be  discarded  as  immaterial ; for  the  plea,  in 
avering  the  want  of  any  request  to  assign  the  bond,  states 
what  is  of  itself  a good  legal  defence,  for  it  traverses  the 
statement  of  request  in  the  plaintiffs’  declaration,  which  was 
indispensable  to  the  maintenance  of  their  action. 

The  denial  in  the  plea  that  the  defendant  was  required  to 
assign  the  bond  it  is  true  is  not  made  with  careful  attention 
to  grammatical  construction,  but  it  is  so  expressed  as  to  be 
clearly  understood,  and  the  question  is  whether  the  plaintiffs 
can  be  said  to  have  proved  the  affirmative  of  the  issue.  It 
cannot  be  said  that  they  did,  for  the  evidence  shewed  that 
they  did  in  fact  reject  the  assignment  of  the  bond  in  the 
only  form  in  which  under  the  circumstances  it  was  possible 
to  give  it  to  them.  If  the  plaintiffs  would  have  accepted 
the  assignment  under  the  sheriff’s  seal  by  a separate  deed 
with  proper  recitals,  they  were  told  they  could  have  it  at 
once,  but  the}^  persisted,  it  seems,  in  exacting  what  they 
knew  could  not  be  given  to  them,  and  what  was  unneces- 
sary to  the  maintenance  of  the  action  in  their  name ; in 
other  words,  they  made  their  request  in  a manner  which 
made  a non-compliance  with  it  no  breach  of  the  condition, 
which  would  have  been  substantially  complied  with  by  mak- 
ing such  an  assignment  as  they  were  told  they  might  have. 
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The  plaintiffs  have  acted  as  if  they  imagined  that  by  losing 
the  bond  the  sheriff  had  placed  himself  in  the  same  situation 
as  if  he  had  allowed  the  debtor  to  escape,  which  in  my  opin- 
ion is  a position  that  cannot  be  maintained.  I think  the 
rule  nisi  should  be  discharged. 

McLean,  J. — From  the  evidence  of  the  deputy-sheriff  on 
the  trial  this  certainly  appears  to  be  a very  vexatious  action, 
and  it  is  difficult  to  suppose  that  it  has  been  brought  in  this 
court  for  the  sole  purpose  of  recovering  the  paltry  sum  of 
£13  Is.  The  defendant  in  his  situation  as  sheriff  appears 
to  have  done  his  dut}’  by  arresting  on  the  attachment  placed 
in  his  hands,  and  by  taking  bail  for  the  limits  with  sureties 
from  the  party  arrested.  The  bond  was  shewn  to  Mr.  Dou- 
gall,  one  of  the  plaintiffs,  by  the  deputy-sheriff  in  the  street, 
and  whether  it  remained  in  his  possession  or  has  been  lost 
by  the  deputy  he  was  unable  to  say.  It  appears  that  the 
party  arrested  did  not,  according  to  the  condition  of  the 
bond,  cause  and  procure  the  same  to  be  allowed  by  the  judge 
of  the  county  court,  and  the  allowance  to  be  endorsed  there- 
on, within  thirty  days  from  the  delivery  of  such  bond  to  the 
sheriff.  The  plaintiffs  were  aware  of  that  fact,  and  after  the 
exhibition  of  the  bond  by  the  deputy-sheriff  to  Mr.  Dougall 
demanded  an  assignment  of  it  to  be  endorsed  on  it,  or  an 
assignment  with  the  bond  annexed.  Mr.  Dougall  was  in- 
formed that  the  bond  had  been  lost,  and  therefore  that  no 
assignment  could  be  endorsed  upon  it,  and  it  could  not  be 
annexed  to  an  assignment ; but  the  deputy-sheriff  offered  to 
prove  the  loss  of  the  bond,  and  to  execute  such  an  assign- 
ment as  was  then  in  the  power  of  the  defendant  to  make, 
and  Mr.  Dougall  was  further  offered  to  be  furnished  with 
any  authority  to  sue  the  parties  to  the  bond  in  the  defen- 
dant’s name,  saving  the  defendant  free  from  costs.  All  these 
propositions,  which  if  the  recovery  of  the  money  were  the 
only  object  ought  to  be  sufficient,  were  rejected  by  the 
plaintiffs,  and  then  no  assignment  would  be  accepted  unless 
the  bond,  which  the}'  knew  was  lost,  were  also  delivered 
over ; and  this  action  has  been  brought. 

The  plaintiffs  allege  that  they  tendered  to  the  defendant 
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a bond  to  be  executed,  and  the  amount  of  his  fees  as  sheriff 
for  executing  it.  To  this  allegation  the  defendant  pleads 
that  he  was  always  ready  and  willing  to  assign  the  bond, 
but  that  the  plaintiffs  never  required  or  tendered  to  the 
defendant  any  assignment  for  execution,  and  that  the  defen- 
dant gave  the  plaintiffs  notice  that  they  might  prosecute  the 
said  bond  in  the  name  of  the  defendant.  The  plaintiffs  have 
taken  issue  upon  this  plea,  and  have  moved  that  the  verdict 
shall  be  entered  for  them  on  this  as  well  as  on  the  other 
issues.  It  is  I think  an  immaterial  issue,  inasmuch  as  the 
plaintiffs  were  not  under  any  obligation  to  tender  an  assign- 
ment for  execution,  and  the  defendant,  being  allowed  a spe- 
cific fee  for  such  assignment,  was  bound  to  execute  it  when 
demanded.  It  is  therefore  quite  immaterial  to  the  action 
whether  an  assignment  was  or  was  not  tendered  for  execu- 
tion, and  if  the  plaintiffs  were  entitled  to  a verdict  on  the 
other  issues  the}7  would  be  entitled  to  judgment  non  ob- 
stante veredicto.  But  on  the  second  issue  it  was  admitted 
on  the  trial  that  the  defendant  was  entitled  to  a verdict. 
An  arrest  was  distinctly  proved,  and  the  plaintiffs  cannot 
now  claim  to  have  a verdict  entered  for  them  on  an  issue 
which  on  the  trial  they  admitted  must  be  given  against  them. 

Then  as  to  the  third  issue,  which  is  taken  on  the  count 
for  an  escape,  was  there  in  fact  any  proof  of  an  escape,  or 
anything  proved  which  entitles  the  plaintiffs  to  sue  as  for  an 
escape  ? So  far  from  any  escape  having  been  proved,  it 
was  shewn  that  Lawder,  the  party  arrested,  has  been  on  the 
limits  ever  since  his  arrest,  and  that  at  the  time  this  action 
was  brought  he  wTas  then  in  the  defendant’s  custody  on  the 
limits.  The  responsibility  of  the  defendant  as  sheriff  was 
still  in  force  for  his  safe  keeping,  in  consequence  of  the  de- 
fault of  Lawder  in  getting  his  limits  bond  allowed  and  the 
allowance  endorsed  by  the  county  judge  within  thirty  days 
after  it  was  delivered  to  the  sheriff.  The  allowance  of  the 
limits  bond  was  only  necessary  for  the  purpose  of  relieving 
the  sheriff  from  all  responsibility  for  the  safe  keeping  of 
Lawder ; in  all  other  respects  and  for  all  other  purposes,  I 
take  it,  it  was  perfectly  valid  without  such  allowance.  The 
sheriff  could  have  taken  Lawder  into  his  custody  and  com- 
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mitted  him  to  gaol  at  the  end  of  thirty  days  if  he  failed  to 
get  the  bond  allowed  so  as  to  relieve  the  sheriff  from  all 
responsibility,  but  he  was  not  bound  to  do  so  ; and  if  Lawder 
while  on  the  limits  was  at  any  time  guilty  of  a breach  of  the 
condition  of  the  bond,  he  and  his  sureties  could  be  sued, 
either  by  the  sheriff  or  by  the  assignees  of  the  sheriff  on  the 
bond  being  assigned,  and  they  could  not  object  to  their  bond 
that  it  had  not  been  allowed  by  the  count}5,  judge. 

It  appears  to  me  that  the  very  fact  of  suing  the  sheriff  for 
refusing  or  neglecting  to  assign  the  bond  must  be  taken  to 
be  a distinct  acknowledgment  of  the  validity  and  sufficiency 
of  such  bond,  for  it  could  be  of  no  possible  advantage  to  the 
plaintiffs  to  have  an  assignment  unless  to  sue  on  a breach 
of  some  of  the  conditions.  The  only  condition  shewn  to 
have  been  broken  is  that  which  relates  to  the  procuring  the 
bond  to  be  allowed  by  the  county  judge.  For  the  breach  of 
that  condition  by  Lawder  and  his  sureties  the  plaintiffs  seek 
to  make  the  sheriff  responsible  as  for  an  escape.  The  action, 
as  it  appears  to  me,  would  be  equally  sustainable  if  Lawder 
had  failed  to  comply  with  the  condition  by  which  he  is 
bound  to  observe  and  obey  all  notices,  orders,  or  rules  of 
court,  or  to  answer  interrogatories. 

All  that  the  sheriff  can  be  held  responsible  for  is  the  safe 
keeping  of  the  party  on  the  limits.  He  has  a bond  from 
responsible  parties  that  Lawder  shall  remain  on  the  limits, 
and  that  he  shall  observe  certain  other  conditions  prescribed 
by  the  statute.  That  bond  he  retains  without  its  being 
allowed  by  the  county  court  judge,  and  if  the  sureties  are 
insufficient  he  will  be  responsible  to  the  plaintiffs  for  taking 
insufficient  sureties,  if  they  sustain  any  injury  thereby. 
For  any  other  breach  than  that  which  relates  to  the  party 
remaining  within  the  limits  the  plaintiffs’  only  remedy  is  on 
the  bond,  and  not  against  the  sheriff. 

By  the  evidence  it  appears,  I think,  very  clearly  that 
there  has  been  no  escape  of  Lawder  from  the  custody  of  the 
sheriff,  and  for  any  other  breach  of  the  condition  of  the  bond 
he  is  not  responsible. 

On  the  two  substantial  issues  I think  the  defendant  is 
entitled  to  succeed,  and  also  on  the  immaterial  issue,  so  far 
as  he  may  be  entitled  to  costs  thereon. 
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By  consent  of  parties  this  court  has  power  to  draw  the 
same  inferences  as  a jury  from  the  facts  of  the  case,  and  in 
the  exercise  of  that  power  I can  arrive  at  no  other  conclu- 
sion but  that  the  defendant  is  entitled  to  a verdict  on  all 
the  issues,  and  that  the  plaintiffs’  rule  must  be  discharged. 

Burns,  J.— The  plaintiffs  having  abandoned  their  second 
count  at  the  trial,  it  is  therefore  proper  enough  that  the 
verdict  upon  that  count  should  stand  in  the  defendant’s 
favour,  but  the  question  is  whether  the  plaintiffs  are  entitled 
to  have  the  verdict  entered  in  their  favour  upon  either  the 
first  or  the  third  count. 

I regret  to  say  that  I feel  myself  compelled  to  decide  in 
the  plaintiffs’  favour  upon  the  first  count.  By  the  way  in 
which  the  case  has  been  put  to  the  court  at  nisi  prius , we 
are  left  to  determine  the  matter  as  a jury  might  do,  and  the 
plaintiffs  have  moved  to  enter  the  verdict  for  them.  If  we  had 
no  other  function  to  discharge  than  simply  to  say  whether 
the  evidence  would  justify  a jury  in  finding  for  the  defen- 
dant, then  we  might  let  the  verdict  stand,  but  it  seems  to  me 
this  application  involves  more  than  that  principle.  I think 
the  effect  .of  the  parties  agreeing  at  the  trial  to  let  the  court 
decide,  and  as  to  matters  of  fact  that  the  court  may  draw 
such  inferences  as  a jury  might,  places  the  court  not  only 
in  the  position  of  the  jury  to  determine  what  the  facts  are, 
but  the  court  must  also  adjudge  the  rights  of  the  parties 
according  to  the  pleadings.  The  only  plea  which  we  can 
look  at  as  an  answer  to  the  first  count  is  the  one  upon  the 
record  as  it  stood  at  the  trial.  The  plaintiff,  instead  of  de- 
murring to  the  plea,  took  issue  upon  it.  But  suppose  the 
evidence  did  prove  the  plea,  yet  we  see  that  the  plea  is  no 
answer  whatever  to  the  count,  and  that  the  plaintiff  should 
have  the  judgment  upon  it.  It  is  like  a judgment  by  default, 
and  going  down  to  a jury,  as  the  plaintiff  would  have  to  do, 
for  the  purpose  of  assessing  damages. 

If  we  were  to  give  judgment  for  the  defendant,  there 
would  be  error  upon  the  record  apparent,  and  the  court  of 
error  would  reverse  the  judgment,  and  direct  a venire  to  assess 
the  plaintiffs’  damages  ; and  when  that  is  plain,  it  appears  to 
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me,  when  the  plaintiffs  have  asked  us  to  render  the  verdict 
for  them,  it  is  our  duty  to  do  it.  Any  other  course  than 
that  I fear  would  prevent  parties  leaving  cases  to  the  court 
at  nisi  prius,  and  would  tend  very  much  to  embarrass  us 
in  the  disposition  of  business. 

The  action  ought  not  to  have  been  brought,  but  when  I 
say  that  I must  also  say  the  sheriff  was  altogether  wrong 
in  not  making  an  assignment  of  the  bond  and  offering  it  to 
the  plaintiffs,  for  he  might  have  done  this  although  the  bond 
was  lost,  and  the  sheriff  was  still  further  wrong  in  placing 
his  defence  upon  the  footing,  as  he  has,  that  it  was  the  duty 
of  the  plaintiffs  to  prepare  and  tender  to  the  sheriff  an  as- 
signment of  the  bond. 

I think  the  plaintiffs  should  recover  the  £13  Is.  upon  the 
first  count. 

Rule  discharged,  Burris , J.,  dissenting,  (a) 


The  Edinburgh  Life  Assurance  Company  v.  Graham. 

Usury — 22  Vic. , :h.  85,  sec.  6 — Construction  of— Life  assurance. 

The  exception  in  the  last  clause  of  22  Vic.,  ch.  85,  which  prevents  corpora- 
tions, &c.,  “heretofore  authorised  by  law  to  lend  or  borrow  money,”  from 
charging  more  than  six  per  cent,  interest,  applies  only  to  corporations 
created  for  the  purpose  of  lending  money,  or  at  least  expressly  authorised 
to  do  so,  not  to  all  who  by  the  general  law  are  allowed  to  lend  it. 

The  defendants,  a Life  Insurance  Company,  were  in  the  habit  of  lending 
money,  but  made  it  a condition  that  all  borrowers  should  insure  their  lives 
with  them  for  double  the  amount  of  the  loan. 

Semble,  that  even  if  the  exception  above  mentioned  had  applied  to  them,  this 
would  not  constitute  usury. 

This  was  an  action  of  ejectment  brought  upon  a mort- 
gage, which  the  defendant  contended  was  void  for  usury. 

It  was  dated  the  7th  of  February,  1859,  and  was  made 
by  defendant  to  secure  to  the  plaintiffs  the  sum  of  £100 
sterling,  made  payable  by  the  mortgage.  That  was  the 
sum  which  the  defendant  desired  to  borrow,  and  which  the 
plaintiffs  contracted  to  lend, 

At  the  trial,  at  Toronto,  before  Hagarty , J.,  it  was 
agreed  to  submit  to  the  court  whether  the  plaintiffs  were 
within  the  exception  in  regard  to  the  operation  of  the  statute 
amending  the  usury  laws,  so  as  to  leave  them  liable  to  the 


{a)  see  Brown  et  al.  v.  Paxton  et  al.,  ante,  page  426. 
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law  against  usury  as  it  formerly  existed ; and  if  they  were 
and  are  so  liable,  then  whether  the  mortgage  sued  on  was 
void  for  usury. 

The  facts  appear  in  the  following  evidence  of  David  Hig- 
gins given  upon  the  trial : — 

“ I am  secretary  of  the  plaintiffs.  Our  solicitors,  Messrs. 
Read  & Leith,  arranged  the  mortgage.  We  gave  Graham  a 
cheque  equal  to  £96  16s.  5d.,  sterling,  no  more.  We  deducted 
half  a year’s  interest  in  advance.  We  gave  £100  sterling, 
less  the  half  year’s  interest,  which  defendant  agreed  to  pay 
in  advance.  We  are  in  the  habit,  when  we  lend  money,  of 
requiring  persons  to  insure  their  life  with  us.  We  never  lend 
more  than  one  half  the  amount  insured.  Defendant  agreed 
to  insure  his  life  for  £200,  and  borrowed  £100. 

Cross-examined. — I look  at  a policy.  It  was  issued  in 
Scotland.  It  is  dated  the  2nd  of  August,  1858.  Defendant 
paid  the  premium  about  that  time.  Six  months  before  the 
loan  he  paid  the  premium  here,  about  the  2nd  of  August,  for 
the  year,  and  the  policy  was  sent  out  as  soon  as  possible. 
The  next  annual  payment  (August,  1859)  he  did  not  make. 
No  loan  was  made  to  him  till  after  the  insurance.  He  ap- 
plied for  a loan  about  the  time  of  the  policy.  Peqple  must 
be  insured  before  they  get  a loan.  Till  then  we  receive  no 
application.  We  follow  the  life  insurance  here  independ- 
ently of  lending  money. 

Re-examined  in  chief. — I knew  or  thought  he  wanted  a 
loan.  Every  one  is  told  that  we  will  not  lend  till  insurance  is 
effected,  and  we  lend  or  not  as  we  think  proper  afterwards. 
We  give  interim  receipts  for  premiums  on  policies,  and  send 
to  Scotland.  We  have  to  pay  if  he  die  an  hour  after  giving  our 
receipt.  The  applications  for  loans  are  disposed  of  here.  We 
accepted  the  risk  and  gave  receipt ; all  they  had  to  do  at  home 
was  to  send  the  policy;  A long  delay  occurred  in  defendant 
perfecting  the  security.  The  policy  was  in  our  hands  ready 
for  defendant  before  the  mortgage,  and  defendant  could  have 
had  it  whether  a mortgage  was  made  or  not.  I told  defend- 
ant we  would  not  lend  except  to  those  who  insured  with  us. 
This  policy  is  now  cancelled,  as  he  did  not  pay.  We  now 
claim  a half  year’s  interest  on  the  mortgage,  and  an  amount 
paid  for  fire  insurance  with  another  company,  which  we  had 
to  pay,  as  he  did  not  according  to  agreement,  $21.20.” 

Upon  this  evidence  it  was  contended  that  the  mortgage 
was  void  for  usury,  on  account  of  more  being  deducted  from 
the  sum  to  be  lent,  and  for  which  the  security  was  taken, 


THE  EDINBURGH  ASSURANCE  CO.  V.  GRAHAM. 


583 


than  could  be  legally  withheld  on  account  of  interest,  assum- 
ing the  plaintiffs  to  be  limited  in  such  a transaction  to  the 
legal  rate  of  interest  at  the  time,  that  is,  six  per  cent ; and 
it  was  contended  that  the  plaintiffs  could  not  collect  more 
by  reason  of  any  thing  contained  in  either  of  the  statutes, 
16  Vic.,  ch.  80,  or  22  Vic.,  ch.  85. 

A verdict  was  rendered  for  the  plaintiff,  leave  being  re- 
served to  move  to  enter  a nonsuit. 

McMichael  obtained  a rule  nisi  accordingly,  to  which 
Cameron,  Q.  C.,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  statute  16  Vic.  ch.  80,  the  fourth  section  of  it 
would  prevent  its  extending  for  any  purpose  to  the  plain- 
tiffs, for  that  clause  provided  that  nothing  in  the  act  should 
be  construed  to  extend  “ to  any  insurance  company.”  If 
therefore  no  later  statute  had  been  passed  upon  the  subject 
of  interest,  the  plaintiffs  would  have  stood  on  the  same 
ground  as  regards  their  right  to  charge  interest,  as  if  the 
laws  which  had  regulated  interest  before  that  act  had  never 
been  repealed  or  altered. 

Then  as  to  the  subsequent  act,  22  Vic.,  ch.  85,  which  was 
in  force  at  the  time  this  mortgage  was  made.  Did  that 
change  the  position  of  the  plaintiffs  in  this  respect  ? It  un- 
doubtedly has  freed  them  from  all  restriction  as  to  the  in- 
terest they  may  contract  for  and  enforce,  if  there  be  nothing 
in  the  sixth  clause  of  that  act  which  prevents  its  having 
that  effect.  This  clause  runs  thus,  “Nothing  in  this  act 
shall  be  construed  to  apply  to  any  corporation,  or  company, 
or  association  of  persons,  not  being  a bank,  heretofore  au- 
thorised by  law  to  lend  or  borrow  money.”  In  determining 
what  is  meant  by  this  clause,  we  must  look  back,  we  think, 
to  the  4th  clause  of  16  Vic.,  ch.  80,  and  consider  also  the  third 
as  well  as  the  sixth  clause  of  the  later  act,  22  Vic.,  ch.  85. 

The  legislature  appears  to  us  to  have  meant,  that  while 
banks  might  lend  at  any  rate  of  interest  as  high  as  seven 
per  cent,  but  not  higher,  any  other  money-lending  institution 
— that  is,  any  corporation  or  association  of  persons  created 
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for  the  purpose  of  lending  money,  or  at  least  expressly  autho- 
rised to  do  so — should  be  left  as  they  were  before  that  act 
was  passed.  The  effect  of  the  act  so  construed  is,  for  all  that 
we  see  in  evidence,  that  though  it  is  clear  that  the  position 
of  the  plaintiffs  (being  an  insurance  company)  would  not 
have  been  affected  by  the  16  Vic.,  ch.  80,  if  that  act  were 
still  in  force,  by  reason  of  the  express  exception  of  insurance 
companies  contained  in  the  last  section,  and  they  would 
have  been  disabled  from  lending  money  at  a rate  of  interest 
above  six  per  cent,  yet  in  February,  1859,  when  the  mort- 
gage was  made,  and  when  the  whole  matter  was  controlled 
by  the  22  Vie.,  ch.  85,  they  were  subject  to  no  restriction  in 
regard  to  interest  which  they  might  contract  for  and  enforce 
upon  moneys  invested  by  them.  The  companies  or  corpo- 
rations coming  clearly  within  the  last  clause  are  left  now 
upon  the  same  footing  as  they  were  before  the  16  Vie.,  ch. 
80,  that  act  being  repealed,  and  the  later  act,  22  Yic.,  not 
applying  to  them  ; and  the  whole  question  upon  the  effect 
of  the  several  statutes  turns  upon  the  force  to  be  given  to 
the  words  in  the  6th  section  of  22  Yic.,  ch.  85,  “ heretofore 
authorised  by  law  to  lend  or  borrow  money/’  Undoubtedly 
there  is  room  to  contend  that  these  words  must  extend  to 
all  associations  which  can  legally  lend  or  borrow  money, 
but  we  can  only  say  that  our  conviction  is  that  the  legisla- 
ture did  not  use  them  in  that  restricted  sense,  which  would 
include  every  investment  that  a corporation  or  association 
could  make  of  the  capital  or  profit  by  way  of  loan,  just  as 
an  individual  puts  out  money  on  loan  for  which  he  has  no 
immediate  use  in  carrying  on  his  proper  business.  They 
meant,  we  think,  not  to  except  all  such  corporations  or  as- 
sociations as  were  not  by  law  prohibited  or  disabled  from 
lending  money,  but  those  only  who  were  authorised  by  law 
— that  is,  had  power  expressly  given  to  them  by  law — to 
carry  on  such  business  ; such,  for  instance,  as  the  Trust  and 
Loan  Company  of  Upper  Canada,  which  are  allowed  by 
statute  13  & 14  Yic.,  ch.  138,  to  lend  money  at  eight  per 
cent.,  but  no  more.  We  do  not  think  the  clause  was  meant 
to  embrace  all  associations  who  by  the  general  law  of  the 
land  are  merely  allowed  to  loan  money. 
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If  this  construction  be  correct,  then  it  is  not  necessary  to 
enquire  whether  what  was  done  in  this  case  would  constitute 
usury  under  the  provisions  of  the  old  law  existing  before  the 
passing  of  the  16  Vic.,  ch.  80.  If  we  had  to  determine  that 
point  at  present,  we  think  we  should  hold  that  there  is  noth- 
ing in  the  defence,  for  that  what  was  done  in  this  case  did 
not  amount  to  usury.  The  plaintiffs  had  a right  to  make  it 
a general  rule  that  they  would  not  lend  money  except  to 
persons  who  would  insure  their  lives  with  them  at  their 
established  rates  of  premium.  If  the  charges  made  of 
premium  for  keeping  up  an  insurance  with  another  office,  in 
consequence  of  the  defendant  having  allowed  his  policy  from 
the  plaintiffs’  company  to  drop,  be  not  such  as  can  be  en- 
forced, that  would  form  a defence  against  the  charge,  but 
would  not  constitute  usury.  The  course  taken  by  the  plain- 
tiffs, according  to  the  evidence,  shewed  a desire  to  increase 
their  business  of  insuring  lives,  but  cannot,  we  think,  be  tor- 
tured into  a contrivance  to  exact  an  illegal  rate  of  interest. 

We  will  add,  in  regard  to  the  other  more  general  question 
in  the  case,  that  at  first  sight  it  may  appear  an  unreasonable 
construction  of  the  statute  22  Vic.,  ch.  85,  sec.  6,  which 
would  give  to  corporations  which  are  merely  allowed  to  lend 
money,  (that  is,  not  prohibiting  from  lending,)  the  privilege 
to  be  exempt  from  the  former  stringent  usury  laws,  while 
those  which  are  created  for  the  purposes  of  lending  money, 
either  exclusively  or  for  that  purpose  among  others,  or  who 
are  by  the  terms  of  their  charter  expressly  authorised  to  lend 
money,  are  denied  that  privilege ; but  upon  reflection  it  will 
not,  we  think,  appear  so.  The  legislature  could  not  have 
allowed  associations  which  were  exclusively  or  principally 
money-lending  institutions  to  charge  as  high  a rate  of  in- 
terest as  they  pleased,  without  releasing  the  Trust  and 
Loan  Company  and  the  banks  from  the  restrictions  im- 
posed upon  them  in  that  respect.  It  is  quite  clear  that 
they  had  not  made  up  their  minds  to  do  so,  for  reasons  which 
we  can  readily  understand,  though  they  may  not  perhaps  be 
hereafter  steadily  allowed  to  govern.  But  on  the  other 
hand,  we  cannot  believe  that  the  legislature  intended  to 
restrict  all  corporations  and  associations,  of  whatever  kind, 
38  VOL.  XIX.  U.  C.,  Q.  B. 
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which  might  have  money  to  invest,  from  making  such  con- 
tract in  regard  to  interest  as  individuals  might,  since  their 
operations  in  that  way,  being  limited  and  casual,  would  not 
be  likely  to  have  much  influence  as  governing  the  rate  of 
interest. 

In  our  opinion  the  rule  nisi  should  be  discharged. 

Rule  discharged. 


Gaston  v.  Wald. 

Accidental  fire — Liability — 14  Geo.  III.,  chap.  78,  sec.  86. 

Defendant  occupied  a stall  in  a market,  the  cellar  beneath  which  was  used 
by  the  plaintiff  to  keep  goods  in.  He  went  out,  leaving  a fire  in  his  stove, 
with  no  one  to  watch  it,  and  a block  of  wood  too  close  to  the  stove.  A 
fire  broke  out  which  burned  through  the  floor,  and  destroyed  the  plaintiff  s 
goods  below,  and  the  jury  found  that  such  fire  was  occasioned  by  defend- 
ant’s negligence. 

Held , that  it  was  nevertheless  an  accidental  fire,  within  the  14  Geo.  III.,  ch. 
78,  sec.  86,  and  that  defendant  was  not  liable. 

The  declaration  charged  that  the  plaintiff  being  in  pos- 
session of  a certain  cellar  or  vault  under  a certain  stall 
occupied  by  the  defendant,  in  which  vault  he  had  certain 
goods  and  chattels,  the  defendant  carelessly,  negligently, 
and  improperly  placed  in  his  stall  a certain  lighted  stove, 
without  proper  or  ordinary  precaution  against  accidents,  and 
in  close  proximity  to  certain  combustible  materials,  and 
carelessly,  negligently,  and  improperly  left  the  same  un- 
watched for  a long  space  of  time,  by  reason  of  which  care- 
lessness, negligence,  and  improper  conduct  of  defendant,  the 
said  stall  became  ignited,  and  the  fire  so  caused  spread  and 
communicated  to  the  vault  of  the  plaintiff,  whereby  a large 
amount  of  goods  being  in  the  vault  were  burnt,  destroyed, 
damaged,  and  utterly  lost  to  the  plaintiff. 

Plea,  not  guilty. 

At  the  trial,  at  Guelph,  before  McLean , J.,  it  was  proved 
that  defendant  occupied  a butcher’s  stall  of  about  ten  feet 
square,  in  the  Guelph  market,  in  which  he  carried  on  his 
business  ; that  the  plaintiff  had  the  cellar  of  the  same  size, 
directly  under  the  defendant's  stall,  in  which  the  plaintiff  had 
in  store  butter,  eggs,  vegetables,  and  other  articles,  which 
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he  was  in  the  habit  of  selling  in  a huckster’s  shop  kept  by 
him  in  Guelph : that  on  the  29th  of  December  last,  the 
weather  then  being  extremely  cold,  the  defendant,  on  leaving 
his  stall  on  the  closing  of  the  market,  about  half-past  two 
o’clock,  put  some  wood  into  the  stove,  and  closed  the  stove 
damper,  in  order  to  prevent  his  meat  from  freezing ; and  that 
when  he  left  the  stall  the  block  on  which  he  usually  cut  his 
meat  for  the  supply  of  customers,  was  left  in  its  usual  position, 
about  a foot  and  a half  from  the  side  of  the  stove ; that  the 
side  of  the  block  seemed  to  be  partially  decayed,  and  very 
dry,  and  charred  by  the  heat  of  the  stove  ; that  there  was 
not  any  pan,  or  sheet  of  tin  or  zinc,  between  the  stove  and 
the  floor,  and  no  bricks  in  the  bottom  of  the  stove.  Between 
11  and  12  o’clock  on  the  night  of  the  29th  December  the 
alarm  of  fire  was  given,  and  it  was  found  that  the  plaintiff ’s 
cellar  was  on  fire,  and  the  fire  being  extinguished,  it  was 
found  that  the  floor  of  defendant’s  stall  had  burnt  through, 
and  that  defendant’s  stove  had  fallen  into  the  cellar.  The 
block  which  had  stood  near  the  stove  was  burnt  to  the  depth 
of  about  five  inches  on  one  side  ; and  the  defendant,  on  the 
morning  after  the  fire,  stated  that  he  thought  the  block  had 
caught  from  the  stove. 

The  clerk  of  the  market  stated  that  during  the  winter 
months  the  butchers  had  stoves  in  their  stalls  for  their  own 
comfort  as  well  as  to  prevent  their  meat  from  freezing, 
and  that  there  were  no  market  or  police  regulations  as  to  the 
manner  of  putting  up  the  stoves,  or  of  keeping  or  extinguish- 
ing the  fires  ; that  it  was  known  that  the  butchers  were  in 
the  habit  of  leaving  fire  in  their  stoves,  on  closing  their  stalls, 
to  prevent  the  freezing  of  their  meat,  and  that  some  of  them 
were  very  careless  in  the  management  of  their  stoves. 

Several  witnesses,  who  saw  defendant  putting  wood  in  his 
stove  before  leaving,  stated  that  at  the  time  he  did  so  the 
stall  was  only  moderately  warm,  and  they  made  no  remark 
or  objection  to  him  on  the  subject  of  leaving  a fire  in  his 
stall. 

A witness,  who  was  in  the  service  of  the  plaintiff  at  the 
. time  of  the  fire,  and  for  two  years  previously,  but  who  had 
commenced  business  for  himself  before  the  trial,  was  called 
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for  the  plaintiff,  probably  for  the  purpose  of  proving  the 
dangerous  proximity  of  the  defendant’s  chopping  block  to  the 
stove,  and  stated  that  he  was  absent  from  the  place  at  the 
time  of  the  fire,  and  during  the  previous  day ; that  during 
the  two  years  he  was  with  the  defendant  he  was  usually  last 
in  the  shop,  and  always  looked  after  the  fire  : that  he  had 
always  thought  the  block  stood  too  near  the  stove,  and  that 
he  in  consequence  seldom  left  much  fire  in  the  stove  on  leav- 
ing, though  he  occasionally  in  very  cold  weather  threw  in  a 
little  wood 'before  closing : that  while  engaged  in  fhe  stall 
during  the  day  he  had  often  seen  the  stove  red  hot  without 
setting  fire  to  the  block  : that  the  stall  was  small,  and  the 
block  had  been  placed  where  it  stood  so  as  to  have  it  in  a 
convenient  place  for  use,  and  it  had  stood  there  from  the 
time  the  stove  had  been  put  up  the  previous  fall. 

On  the  part  of  the  defendant,  it  was  shewn  that  he  had  an 
unusually  large  stock  of  meat  in  his  stall  at  the  time  of  the 
fire,  and  that  he  had  left  his  books  there : that  at  the  time 
of  the  fire  in  the  cellar,  though  the  stall  was  full  of  smoke 
no  fire  could  be  seen,  while  a blaze  was  visible  in  the  cellar, 
ascending  up  to  the  ceiling,  some  of  which  was  broken 
through ; that  while  engaged  in  the  stall  large  fires  were 
made  in  the  stove,  and  though  it  was  often  red  hot  it  had 
never  set  fire  to  the  block. 

At  the  close  of  the  plaintiff ’s  case,  Fergusson  moved  for 
a nonsuit,  on  the  ground  that  under  the  statutes  6 Anne, 
ch.  31,  and  14  Geo.  III.,  ch.  78,  no  action  could  be  main- 
tained against  the  defendant ; that  the  fire  on  defendant’s 
premises  was  shewn  to  be  accidental  within  the  meaning  of 
the  first  mentioned  act,  which  expressly  provides  that  no 
action  shall  be  maintained  in  such  a case. 

The  learned  judge  overruled  the  objection  at  the  time, 
reserving  leave  to  the  defendant  to  move  in  term  upon  it, 
and  the  case  went  to  the  jury  on  the  facts. 

The  jury  were  directed  merely  to  enquire  whether  the  fire 
by  which  the  plaintiff’s  effects  were  injured  or  destroyed,  was 
in  fact  caused  by  any  negligence  or  improper  conduct  on  the 
part  of  the  defendant,  and  if  they  came  to  the  conclusion 
that  it  was  so  caused,  then  the  amount  of  damages  which  the 
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plaintiff  had  sustained.  The  jury  found  a verdict  for  the 
plaintiff,  and  $40  damages. 

M.  G.  Cameron  obtained  a rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a nonsuit  entered,  pur- 
suant to  leave  reserved. 

Palmer  shewed  cause,  and  cited  Viscount  Canterbury  v. 
The  Attorney-General,  1 Phil.  Ch.  Cas.  306  ; BL  Com.  I. 
431;  Vaughan  v.  Menlove,  3 Bing.  N.  C.  468;  Filliter  v. 
Phippard,  11  Q.  B.  347. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  6 Anne,  ch.  31,  sec.  6,  made  perpetual  by  10 
Anne,  ch.  14,  and  the  statute  14  Geo.  III.,  ch.  78,  secs.  84, 
and  86,  are  to  be  considered,  for  if  they  have  not  the  effect 
of  altering  in  its  general  application  the  common  law  of 
England  upon  the  subject  of  accidental  fires  in  dwelling 
bouses,  then  the  plaintiff  in  this  case  would  be  entitled  to 
recover  upon  satisfying  the  jury  that  the  fire  in  the  defen- 
dant’s house  was  caused  by  the  negligence  of  himself  or  his 
servants,  and  that  the  plaintiff  sustained  loss  in  consequence 
of  the  fire  occasioned  by  such  negligence. 

If  the  statute  6 Anne,  ch.  31,  was  intended  to  be  confined 
to  London  and  Westminster,  and  is  not  fairly  applicable  to 
England  generally,  then  it  cannot  be  held  to  be  included  in 
our  adoption  of  the  law  of  England. 

The  6 Anne,  ch.  31,  is  no  doubt,  in  the  main,  a statute 
applying  only  to  the  cities  of  London  and  Westminster,  but 
the  third  and  sixth  sections  of  the  act  appear  to  have  been 
intended  to  appty  generally,  and  not  merely  in  London  and 
Westminster.  And  if  that  were  doubtful,  which  Sir  William 
Blackstone,  in  his  Commentaries,  does  not  seem  to  have 
thought,  yet  the  later  statute  14  Geo.  III.,  ch.  78,  sec.  86,  it 
has  been  decided  must  be  held  to  be  general  in  its  applica- 
tion. (a)  That  statute,  then,  as  part  of  the  law  of  England 
at  the  time  of  our  adopting  it,  has  been  introduced  here.  It 
is  a transcript  of  the  6th  clause  of  6 Anne,  ch.  31,  and  we 

(a)  See  Bla.  Com.  I.  431  ; Richards  v.  Easto,  15  M.  & W.  244  ; Filliter 
-v.  Phippard,  11  Q.  B.  347. 
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have  only  to  consider  what  is  the  effect  that  should  be  given 
to  it  in  applying  it  to  the  facts  of  the  present  case.  Was  the 
fire  in  the  defendant’s  chamber,  or  booth,  an  accidental  fire 
within  the  meaning  of  the  statute,  or  was  it  shewn  to  have 
been  a fire  occasioned  by  such  negligence  of  the  defendant 
or  his  servants,  that  it  would  bring  upon  him  a civil  liabi- 
lity to  the  plaintiff,  although  it  was  in  this  sense  accidental, 
that  it  was  not  wilful. 

The  cases  of  Vaughan  v.  Menlove,  (3  Bing.  N.  0.  468), 
and  of  Filliter  v.  Phippard,  (11  Q.  B.  347),  are  not  strictly 
applicable,  for  they  were  not  cases  of  fire  communicating 
from  one  house  to  another,  and  there  is  a difference  between 
them  and  the  present  case  which  may  reasonably  be  allowed 
to  distinguish  them. 

We  do  not  think  we  can  give  to  the  words  used  in  the 
statute  14  Geo.  III.,  cn.  78,  sec.  86,  in  “ whose  house,  dwell- 
ing, building,  etc.,  any  fire  shall  accidentally  begin,”  so 
limited  an  application  as  to  refuse  to  call  any  fire  accidental 
which  arises  from  a want  of  due  caution,  and  so  hold  it  to 
be  out  of  the  scope  of  that  clause.  Most  accidents  arise  from 
some  degree  of  carelessness — that  is,  from  the  want  of  such 
care  and  forethought  as  a person  habitually  and  scrupu- 
lously careful  would  probably  have  exercised — but  they  are 
nevertheless  accidents,  insurers  would  be  liable  for  their 
consequences,  and  that  consideration  should  go  a good  way, 
we  think,  towards  solving  the  question. 

It  is  true  that  the  defendant  or  his  servant  in  this  case  no 
doubt  lighted  the  fire  in  the  stove  designedly.  There  was 
no  accident  in  that.  The  words  “ accidentally  begin,”  as 
used  in  the  act,  are  not  to  be  applied  in  reason,  we  think,  to 
the  fire  beginning  in  the  stove,  but  to  the  combustion  out- 
side. The  fire  began  within  the  meaning  of  the  .act,  when 
it  first  took  hold  in  some  part  of  the  building,  and  the  cir- 
cumstances must  be  very  peculiar,  we  think,  which  would 
warrant  us  in  looking  upon  such  an  occurrence  as  not  acci- 
dental. 


Rule  absolute. 
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Lanson  and  The  Corporation  of  the  Township  of 

Reach. 

By-law — Objection  not  apparent  on  the  face — Refusul  to  quash . 

Upon  an  application  to  quash  a by-law  passed  to  close  up  a road,  it  appeared 
that  the  notices  required  by  law  had  not  been  regularly  given,  but  it  was 
shewn  that  the  applicant  knew  that  the  step  was  in  contemplation,  and  had 
expressed  his  intention  not  to  take  any  part  in  the  matter. 

Under  these  circumstances  the  court  refused  to  quash  the  by-law,  which  was 
not  illegal  upon  the  face  of  it. 

Cameron , Q.  C.,  obtained  a rule  on  the  corporation  to 
shew  cause  why  their  by-law  No.  225,  passed  on  the  26th 
of  March,  1860,  should  not  be  quashed  with  costs. 

C.  S.  Patterson  shewed  cause. 

The  by-law  was  one  for  closing  up  certain  portions  of  a 
road  called  the  Brock  road,  and  the  objection  mainly  urged 
was  that  it  had  been  passed  without  the  requisite  notice 
prescribed  by  the  statute. 

Many  affidavits  were  filed,  which  it  is  unnecessary  to  set 
out.  The  facts  of  the  case,  and  the  provisions  of  the  statute 
bearing  upon  it,  sufficiently  appear  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  reading  the  affidavits  we  fear  it  must  be  allowed 
that  regular  notices  of  the  intention  to  pass  the  by-law  were 
not  given.  Notices  were  given  certainly,  but  some  were 
given  in  J uly  and  August,  which  were  too  soon,  and  they 
were  notices  that  a by-law  would  be  passed  at  the  first 
meeting  after  the  1st  of  September,  whereas  the  by-law  was 
passed  in  March. 

Other  notices  were  published  on  the  9th  of  February — 
that  is,  posted  up  as  the  act  directs — that  the  by-law  would 
be  taken  into  consideration  on  the  5th  of  March,  but  those 
were  too  late  for  that  day,  and  there  seems  not  to  have  been 
a notice  properly  published  in  a newspaper  of  the  intention  to 
bring  on  the  matter  at  that  time.  The  821st  section  of  the  Mu- 
nicipal Act,  ch.  54,  prescribing  the  notices  to  be  given  in  such 
cases,  does  not  provide  that  the  newspaper  advertisement 
shall  be  inserted  for  four  successive  weeks  next  before  its 
passing ; but  they  ought  to  specify  correctly  the  time  when 
it  is  proposed  to  bring  forward  the  by-law,  or  else  they  would 
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have  little  value  as  notices.  Yet  they  do  serve  to  give  no- 
tice that  such  a measure  is  in  anticipation,  and  thus  give 
to  parties  the  opportunity  of  petitioning ; and  whenever  a 
party  does  petition,  then  he  is  secured  by  the  provisions  in 
the  321st  clause  against  the  by-law  passing  without  his 
being  heard  ; that  is,  unless  he  fails  to  attend,  having  notice 
of  the  time  when  the  by-law  is  to  be  taken  up. 

We  do  not  think  it  compulsory  upon  the  court  to  quash 
a by-law  not  illegal  upon  the  face  of  it  for  any  extrinsic 
cause  of  this  kind,  (a)  and  here  it  is  shewn  that  the  appli- 
cant expressed  his  determination  to  take  no  part  in  the 
matter  one  way  or  the  other. 

If  this  road  has  not  been  legally  closed  any  party  may 
prosecute  for  a nuisance  in  obstructing  it,  and  have  the 
matter  formally  determined. 

The  318th  section  provides  that  no  municipal  council 
shall  close  up  a public  road,  whereby  an}'  person  will  be 
excluded  from  ingress  and  egress  to  and  from  his  lands  or 
place  of  residence.  It  is  one  of  the  exceptions  to  this  by- 
law that  it  contravenes  that  provision,  but  that  has  not 
been  made  clearly  to  appear. 

We  do  not  see  that  the  by-law  is  illegal  on  the  face  of  it, 
either  from  uncertainty  in  its  provisions  or  otherwise. 

Rule  discharged. 


Henderson  v.  Dickson. 

Examination  of  judgment  debtor — Order  to  commit — Privilege  of  parliament  — 
Consol.  Slats.  U.  C.  ch.  24 , sec.  41. 

An  order  to  commit  to  close  custody  for  not  attending  to  be  examined  pursu- 
ant to  a judge’s  order,  is  to  be  looked  upon  as  a commitment  for  contempt, 
not  as  a commitment  in  execution. 

A member  of  parliament  therefore  is  not  privileged  from  arrest  under  such 
order,  and  a party  committed  under  it  is  not  entitled  to  his  discharge  on 
payment  of  the  debt  and  costs. 

Sernble , that  if  the  order  be  so  framed  as  to  entitle  defendant  to  his  discharge 
on  payment  of  the  claim,  the  privilege  of  parliament  would  avail  against  it. 

Harman  obtained  in  this  term  a rule  on  the  plaintiff’s 
attorney  to  shew  cause  why  an  order  granted  in  Chambers 


(a)  See  Standley  and  the  Municipality  of  Vespra  and  Sunnidale,  17  U.C.R.  69. 
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by  Richards , J.,  ordering  the  defendant  to  be  committed  to 
the  close  custody  of  the  sheriff  of  the  county  of  Lincoln  for 
one  week,  for  not  submitting  to  be  examined  pursuant  to 
the  judge’s  order  and  appointment  made  in  this  cause,  and 
served  on  the  defendant,  and  that  said  sheriff  do  arrest  and 
detain  the  defendant  for  such  period,  should  not  be  rescinded 
on  the  ground  of  the  defendant’s  privilege  as  a member  of 
the  Legislative  Council. 

On  the  9th  of  May,  1860,  a judge’s  order  was  made  in 
this  action,  depending  in  this  court,  for  the  examination  of 
the  defendant  before  the  judge  of  the  county  court  of  the 
county  of  Lincoln,  upon  which  an  appointment  was  made  by 
the  judge  of  the  county  court  to  attend  before  him  on  the 
25th  of  May,  in  Niagara. 

The  defendant,  being  duly  notified  of  this  order  and  ap- 
pointment declined  attending,  stating  that  he  was  advised 
by  counsel  that  he  need  not  do  so. 

The  defendant,  in  support  of  this  application,  put  in  Let- 
ters Patent  dated  the  8th  of  February,  1855,  summoning 
him  to  the  Legislative  Council  of  Canada ; and  an  affidavit 
of  the  defendant  was  filed  in  answer  to  the  rule,  in  which  it 
was  stated  that  he  had  been  a member  of  the  Legislative 
Council  since  the  8th  of  February,  1855,  on  which  day  he 
was  thus  appointed  ; that  he  had  always  since  acted  as  a 
member  of  the  Legislative  Council;  that  the  Provincial 
Parliament  was  prorogued  on  the  19th  of  May,  1860  ; that 
he  did  not  intend  to  treat  the  order  of  this  court  with  con- 
tempt, and  informed  the  judge  of  the  county  court  that  he 
declined  attending  on  the  ground  that  he  was  a member  of 
the  Legislative  Council ; and  that  he  acted  as  he  was  advised 
by  his  counsel. 

Burns  shewed  cause,  and  cited  The  Queen  v.  Gamble  & 
Boulton,  9 U.  C.  It.  546 ; Lechmere  Charlton’s  Case,  2 M. 
& Cr.  316;  Consol.  Stats.  U.  C.,  ch.  24,  sec.  41  ; 12  & 13 
W.  III.,  ch.  3 ; 3 & 4 Vic.,  ch.  35,  sec.  7,  Imp.  Act ; 22  Vic., 
ch.  1,  sec.  7. 

Cameron,  Q.  C.,  and  Harman , shewed  cause,  citing  10 
Geo.  III.,  ch.  50;  Steph.  Com.  2d  Ed.  II.  320;  Clark  on 
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Colonial  Law,  37 ; Goudy  v.  Duncombe,  1 Ex.  430;  22  Vic., 
eh.  1,  sec.  19  ; Phelps  v.  McKenzie,  5 0.  S.  80  ; Mahon  v. 
E.rmatinger,  1 U.  C.  R.  334 ; The  Queen  v.  Gamble  & Boul- 
ton, 1 P.  R.  222 ; Meyers  v.  Harrison,  4 U.  C.  Chy.  Rep. 
148 ; Stockdale  v.  Hansard,  9 A.  & E.  1 ; Ex  parte  Dakins, 
24  L.  J.  C.  P.  131 ; Daniell’s  Chan.  Prac.  II.,  833. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

After  the  many  instances  in  which  the  courts  in  this 
country  have  recognised  the  right  of  members  of  the  Pro- 
vincial Parliament  to  claim  privilege  from  arrest  for  debt, 
most  of  which  were  referred  to  in  the  Queen  v.  Gamble  & 
Boulton,  (9  U.  C.  R.  546,)  we  shall  assume  the  right  to 
exist.  There  were  indeed  some  earlier  instances  of  a judi- 
cial recognition  of  the  privilege  than  are  cited  in  the  report 
of  that  case. 

But  admitting  the  privilege,  and  that  the  defendant  in 
this  cause  was  entitled  to  it  as  a member  of  the  Legislative 
Council,  which  was  at  the  time  in  actual  session,  it  only  fol- 
lows that  if  the  defendant  had  been  arrested  and  committed 
to  custody  in  violation  of  that  privilege,  he  could  apply  for  a 
writ  of  habeas  corpus  and  obtain  his  discharge.  The  order 
granted  for  his  examination  was  an  ordinary  step  in  the 
practice  of  the  court,  according  to  the  Common  Law  Proce- 
dure Act,  and  was  properly  made,  for  the  judge  may  have 
had  no  judicial  knowledge  of  the  fact  of  the  defendant  being 
a member  of  the  Legislative  Council,  and  if  he  had  it  would 
have  been  no  reason  against  the  making  the  order  for  exami- 
nation, since  he  could  not  know  that  it  would  not  be  com- 
plied with,  in  which  case  no  question  about  privilege  would 
arise.  But  the  order  to  attend  and  be  examined  not  having 
been  complied  with,  a judge’s  order  has  been  made,  on  that 
fact  being  shewn,  that  the  defendant  be  committed  to  close 
custody  for  a week  for  not  having  submitted  to  the  order  ; 
and  we  are  asked  to  rescind  that  order  as  having  been 
illegally  made  in  disregard  of  the  defendant’s  privilege.  The 
order  for  commitment  made  in  such  cases  under  the  41st 
section  of  ch.  34  Consol.  Stats.  U.  C.,  is  such  an  order  as 
has  been  determined  in  England  to  be  in  effect  a qualified 
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limited  execution  against  the  debtor,  rather  than  a commit* 
ment  for  contempt  of  court  in  not  obeying  the  order.  In 
Dakins’  case,  (16  C.  B.  77,)  that  point  was  settled  by  the 
Court  of  Common  Pleas  in  England  after  full  discussion. 

It  was  there  held,  in  consequence,  that  in  a case  like  the 
present,  where  a defendant  was  imprisoned  for  a certain 
time  by  order  of  a judge  of  the  county  court  for  disobeying 
an  order  of  that  court  to  attend  and  be  examined  as  a judg- 
ment debtor,  he  was  entitled  to  his  discharge,  being  a person 
privileged  from  arrest  for  debt ; and  the  court  therefore  dis- 
charged him  upon  a writ  of  habeas  corpus , as  they  would 
have  done  if  he  had  been  in  custody  on  a Ga.  Sa.  in  the 
same  suit.  We  have  therefore  only  to  consider  whether 
there  is  ground  for  any  difference  between  the  laws  which 
regulate  imprisonment  for  debt  in  England  and  our  laws, 
which  should  lead  to  a different  conclusion  ; and  that  de- 
pends, we  think,  on  the  question  whether,  if  the  defendant, 
being  committed  under  the  order,  was  to  pay  the  debt  and 
costs  in  full  within  the  week,  he  would  be  entitled  to  his 
discharge.  If  he  would,  then  upon  the  principles  which 
governed  the  court  in  Dakins’  case,  this  order  should  be  con- 
sidered as  nothing  more  than  a writ  of  execution — a process 
for  coertion  of  the  defendant  to  pay  the  debt,  and  not  a 
commitment  by  a way  of  punishment  for  a contemp  of  the 
court  which  made  the  order,  that  is,  of  the  court. 

And  the  question  would  then  be  whether  the  court  should 
abstain  from  interfering  till  the  party  has  been  arrested, 
and  then  order  his  discharge,  or  whether  they  should  rescind 
the  order,  on  the  ground  that  it  was  illegal  to  direct  a de- 
fendent  to  be  imprisoned  in  execution  for  debt  (regarding 
the  order  in  that  light,  on  the  authority  of  Dakins’  case) 
who  was  entitled  to  privilege  from  such  arrest. 

In  general,  we  think  the  course  has  been  not  to  move 
against  the  Ga.  Sa.  when  privilege  is  claimed,  but  to  apply 
for  discharge  of  the  party  from  custody,  limiting  the  appli- 
cation to  that,  as  if  the  Ga.  Sa.  were  not  irregular,  but  only 
the  arrest  under  it.  In  the  case,  for  instance,  of  Winter  v. 
Dibdin,  (13  M.  & W.  25,)  that  was  the  course  ; but  in  Cas- 
sidy v.  Steuart,  a member  of  the  House  of  Commons,  (9 
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Dowl.  366,)  the  court,  after  discussion  upon  the  particular 
point  which  I am  now  considering  set  aside  the  Ga.  Sa. 
“ There  is  no  doubt,”  (Bosanquet,  J.,  said,)  “ that  the  arrest 
of  a member  of  parliament  during  the  period  of  privilege  is 
illegal.  Now  the  question  is  whether,  if  the  arrest  is  illegal, 
it  is  lawful  for  the  plaintiff  in  a suit  to  sue  out  process  di- 
recting the  sheriff  to  take  the  person  of  a member  of  parlia- 
ment in  execution.” 

It  appeared  to  them  (they  said)  that  the  thing  ordered  to 
be  done  being  illegal,  the  order  to  do  the  act  must  itself  also 
be  illegal  ; and  that  the  defendant  should  not  be  put  in  the 
situation  of  having  an  order  issued  against  him,  which,  if  the 
sheriff  executes  it,  must  put  him  to  the  trouble  and  expense 
of  obtaining  redress  against  that  which  is  an  illegal  act. 

We  feel  that  our  way  is  clear  in  disposing  of  this  applica- 
tion when  we  have  determined  the  point  whether  in  this 
country,  as  in  England,  a defendant  committed  under  such 
an  order  as  is  now  moved  against,  would  be  entitled  to  his 
discarge  from  custody  on  satisfying  the  execution  at  any 
time,  although  the  period  had  not  expired  for  which  the 
order  directed  him  to  be  imprisoned.  Have  we  any  enact- 
ment which  secures  to  the  debtor  his  discharge  upon  pay- 
ment of  debt  and  costs,  as  is  provided  by  the  Imperial  Act 
9 & 10  Vic.,  ch.  95,  sec.  110  ? We  can  find  none  applicable 
to  the  superior  courts,  though  in  regard  to  the  division  court 
there  is  such  a provision,  as  will  be  found  by  reading  in 
succession  the  165th  and  169th  sections  of  the  division 
courts  act,  Consol.  Stats.  U.  C.,  ch.  19. 

Then  the  question  is  whether,  in  the  absence  of  any  simi- 
lar provision  in  respect  to  defendants  committed  in  the 
superior  courts  for  refusing  to  attend  to  be  examined  in  obe- 
dience to  an  order,  a defendant  who  shall  be  committed  on 
account  of  so  refusing  can  be  treated  as  being  in  execution, 
within  the  authority  of  the  English  decisions  which  have 
been  cited.  We  apprehend  he  cannot  be  so  considered. 

If  in  this  case  the  order  for  commitment  had  happened  to 
be  so  framed  (as  it  sometimes  is  by  sanction  of  the  judge 
who  grants  it)  as  to  entitle  the  party  to  be  discharged  at 
once  upon  the  payment  of  debt  and  costs  in  full,  then  we 
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should  feel  at  liberty  to  take  a different  view ; but  in  this 
case  the  order  for  commitment  contains  no  such  direction, 
but  simply  orders  that  defendant  shall  be  committed  to 
close  custody  for  a week  for  not  submitting  to  be  examined 
pursuant  to  the  judge’s  order  and  appointment,  &c.,  and 
that  the  sheriff  shall  arrest,  and  keep  and  detain  the  defen- 
dant for  such  period  aforesaid. 

Then  taking  our  statute  Consol.  Stats,  ch.  24,  sec.  41,  and 
this  order  that  has  been  made  under  it,  we  do  not  feel 
warranted  in  holding  that  the  defendant,  if  committed 
under  that  order,  could  be  regarded  as  being  committed  in 
execution,  or  as  being  quasi  in  execution,  for  if  he  should 
pay  the  debt  and  costs  in  full  immediately  on  his  commit- 
ment for  a week  under  the  order,  we  cannot  say  that  he 
would  be  entitled  to  be  discharged  before  the  week  had  ex- 
pired ; and,  on  the  other  hand,  if  he  should  have  paid  no 
part  of  the  debt  when  the  time  had  expired,  he  would  never- 
theless be  entitled  to  be  discharged,  so  far  as  that  order  was 
concerned. 

We  have  come  reluctantly  to  the  conclusion  that  under 
such  circumstances  this  order  can  be  looked  upon  as  nothing 
else  but  a commitment  for  contempt  of  the  order,  and  that 
the  defendant  could  be  legally  committed  and  detained  under 
it  for  the  period  mentioned  in  it,  notwithstanding  the  pri- 
vilege against  being  committed  in  execution,  which  we  take 
to  be  a different  matter. 

We  think,  therefore,  that  this  rule  must  be  discharged 
with  costs. 

Rule  discharged. 
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Overholding  tenant — Consol . Stats.  U.  C.  ch.  2j — First  jury  discharged. 

Where  upon  a commission  issued  against  an  overholding  tenant,  the  first  jury 
summoned  could  not  agree,  and  were  discharged. 

Held , that  the  authority  of  the  commissioner  was  not  determined,  but  that 
another  jury  might  be  summoned  and  an  effectual  inquisition  held. 

Held , also,  that  on  the  evidence  set  out  below  this  was  a case  within  the  act, 
and  that  the  finding  against  defendant  as  an  overholding  tenant  was  war- 
ranted. 

Eccles,  Q.  C.,  obtained  a rule  nisi  on  Woodbury  and  wife, 
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to  shew  cause  why  the  commission,  and  judge’s  order  there- 
for, the  inquisition,  and  all  other  proceedings,  should  not  be 
set  aside,  the  writ  and  judge’s  order  as  having  been  obtained 
without  sufficient  foundation  therefor,  and  the  proceedings 
as  having  been  taken  after  the  authority  of  the  commis- 
sioners had  ceased. 

The  commission  was  one  obtained  by  Woodbury  and  wife 
in  order  to  dispossess  defendant  of  certain  real  estate,  as 
having  been  their  tenant  for  a term  which  had  expired, 
under  Consol.  Stats.,  U.  C.,  ch.  27,  63rd  and  following 
clauses. 

The  commissi6n  was  directed  to  Mr.  Burritt,  judge  of  the 
county  court  of  the  county  of  Bruce,  the  premises  leased 
being  in  Stratford. 

Upon  the  evidence  given  and  returned  with  the  commission 
it  appeared  that  Woodbury  and  wife  had  made  a written 
lease  of  these  premises  belonging  to  the  wife,  being  a town 
lot  and  house  in  Stratford,  on  the  26th  of  July,  1858,  to  two 
persons  of  the  name  of  Imlach,  to  hold  for  one  year  from  the 
1st  of  July,  1858,  at  the  rent  of  £100.  The  Imlachs  within 
the  first  year  assigned  to  Marshall,  and  before  the  year  ex- 
pired it  was  agreed,  as  Woodbury  swore  in  his  affidavit,  filed 
when  he  applied  for  the  commission,  between  him  and  Mar- 
shall, that  Marshall  should  have  the  premises  one  year 
lunger  at  £75  a year. 

On  the  2nd  of  July,  1860,  this  second  year  having  ex- 
pired on  the  1st  of  July,  Woodbury  demanded  possession  in 
writing  from  Marshall,  who  refused  to  go  out,  alleging  that 
in  March  before,  Woodbury  had  extended  his  term  for  three 
years  longer,  which  Woodbury  swore  was  untrue. 

Woodbury,  however,  in  his  affidavit  admitted  that  he  had 
promised  to  grant  a new  lease  of  the  premises  to  commence 
on  ths  1st  of  July,  1860,  but  only  on  certain  conditions  to 
be  performed  by  Marshall : “ that  Marshall  refusing  to 
perform  those  conditions,  the  promise  to  grant  such  further 
lease  was  long  before  the  1st  of  July,  1860,  rescinded  by  and 
with  the  consent  of  Marshall,  and  another  and  different 
arrangement  spoken  of,  but  which  was  never  perfected  or 
carried  into  effect.” 
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On  this  affidavit  of  Marshall,  and  another  affidavit  of  the 
person  who  served  upon  him  the  notice  to  quit,  that  when 
the  notice  was  served  Marshall  said  it  was  not  his  intention 
to  deliver  up  the  possession,  the  commission  was  granted. 

Before  the  commissioner  and  jury  the  evidence  given  was  : 
that  Marshall  told  a third  party  in  April,  1860,  that  his 
time  would  expire  on  the  1st  of  July,  then  following,  1860. 

On  Marshall’s  part  his  father  was  called  as  a witness,  who 
swore  that  in  April,  1860,  “Woodbury  and  the  tenant  (his 
son)  talked  of  a second  lease  ; that  Woodbury  was  to  remove 
a building  in  rear  and  put  up  another,  and  the  tenant  was 
to  do  certain  inside  work,  and  to  have  the  premises  for  three 
years,  at  a rent  of  £75  per  annum  ; the  tenancy  was  to  com- 
mence at  the  expiration  of  the  then  tenancy.  Woodbury 
did  not  do  what  he  agreed  to  do,  and  matters  ” (the  witness 
stated)  “are  the  same  now.” 

The  commissioner  considered  that  this  agreement  spoken 
of  by  the  witness  not  being  in  writing  was  void  by  the 
statute  of  frauds. 

The  commission  issued  on  the  13th  of  July,  1860.  The 
jury  found,  on  the  21st  of  August,  1860,  in  the  words  of  the 
statute,  that  Marshall  was  tenant  to  Woodbury  and  wife  for 
a term  which  had  expired,  and  that  he  wrongfully  refused 
to  go  out  of  possession,  having  no  right  or  color  of  right  to 
possession. 

A jury  was  first  called  for  the  18th  of  August,  on  which 
day  it  was  adjourned  by  written  consent  of  counsel  for  both 
parties  to  the  21st  of  August,  on  account  of  the  illness  of  the 
commissioner. 

It  appeared  on  the  proceedings  returned,  that  a jury  had 
been  called  before  the  13th  of  August,  to  sit  on  this  case, 
and  not  being  able  to  agree  were  discharged,  and  a second 
precept  issued,  and  a new  jury  impanelled,  which  found  as 
has  been  stated.  Before  Marshall  went  into  his  defence 
before  this  second  jury,  his  counsel  objected  that  this  second 
proceeding  of  the  commissioner  was  illegal,  but  the  judge 
overruled  the  objection. 

Marshall,  on  moving  for  this  rule  nisi , filed  an  affidavit,  in 
which  he  swore  that  Woodbury  offered  the  premises  to  him 
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for  one  year  or  three,  at  his,  Marshall’s,  option,  and  that  he 
accepted  them  for  three  years : that  afterwards  they  agreed 
that  the  time  should  be  extended  to  three  years  from  the 
expiration  of  Marshall’s  first  year,  without  any  condition  ; 
and  it  was  further  agreed  that  Marshall  should  make  certain 
improvements  during  the  extended  time,  the  greater  part  of 
which  he  did  make  ; and  the  cost  was  to  be  set  against  his 
rent  proportionately  in  each  of  the' three  years  of  the  ex- 
tended time,  which  agreement  could  not  be  carried  out  if  he 
was  ejected  from  the  premises. 

It  did  not  appear  that  Marshall  gave  any  proof  of  this 
before  the  inquest. 

Anderson  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  the  proceeding  necessarily  fell 
through  because  the  first  jury  could  not  agree,  but  that  the 
commissioner  could  legally  summon  another  jury,  and  hold 
an  effectual  inquisition,  just  as  if  one  of  the  jury  on  the  first 
occasion  had  become  incompetent  to  act  from  sudden  illness. 

Then  as  to  the  case  not  being  one  coming  properly  within 
the  intention  of  the  Ejectment  Act,  Consol.  Stats.,  U.  C.,  ch. 
27,  sec.  63,  on  which  account  we  are  moved  to  set  the  pro- 
ceedings aside  under  the  69th  section  : — 

The  case  was  a perfectly  plain  one,  as  it  was  made  to  ap- 
pear before  the  commissioner.  There  was  only  a talk  of 
a further  term, provided  certain  things  were  done  by  the  land- 
lord, which  he  did  not  do,  and  no  further  term  was  granted. 
The  commissioner  rightly  held  that  that  was  only  an  alleged 
verbal  treaty  or  agreement  about  a lease,  which  came  to 
nothing,  and  which  as  an  agreement  was  void  by  the  statute 
of  frauds,  because  not  in  writing. 

The  tenant’s  father  was  examined  before  the  inquest,  and 
gave  that  evidence.  Now  the  tenant  himself  makes  an  affi- 
davit and  states  that  an  extension  of  the  time  was  granted 
without  any  condition,  which  the  landlord  on  oath  denies. 

We  think  we  should  not  now  interfere  with  what  has 
been  done. 


Rule  discharged. 
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Orr  v.  Spooner. 

Malicious  prosecution — Applicatio7i  to  set  off  judgment — Assignment  of plaintiff's 
verdict — Second  new  trial  refused — Justice  of  the  peace — Proof  of  malice. 

The  plaintiff  had  obtained  a verdiet  against  defendant  in  an  action  for  mali- 
cious prosecution,  but  had  not  yet  entered  judgment,  leave  being  reserved 
to  move,  and  defendant,  in  moving  for  a nonsuit  or  new  trial  on  the  evi- 
dence, asked  also  to  be  allowed  to  set  off  a judgment  which  he  had  ob- 
tained against  the  plaintiff  against  that  to  be  entered  on  this  verdict,  con- 
senting in  that  event  to  waive  his  motion  against  the  verdict.  The  court 
granted  the  application,  notwithstanding  an  assignment  of  such  verdict, 
which  was  alleged  to  have  been  made  between  the  tr;al  and  term  by  the 
plaintiff  to  a third  party  in  satisfaction  of  a debt. 

The  defendant  was  a justice  of  the  peace,  and  in  the  course  of  his  duty  as 
such  acquired  his  knowledge  of  the  circumstances  on  which  he  preferred 
the  charge  against  defendant.  Held , that  he  was  clearly  not  entitled  as  a 
magistrate  on  that  ground  to  require  that  express  malice  should  be  proved 
against  him. 

A second  new  trial  was  refused,  though  the  verdict  appeared  to  be  against  the 
weight  of  evidence. 

This  was  an  action  against  defendant  for  maliciously  pre- 
ferring a prosecution  against  the  plaintiff  for  a misdemeanor. 
Plea,  not  guilty. 

At  the  trial,  at  Kingston,  before  Robinson,  C.  J.,  the  case 
turned  wholly  on  the  credibility  of  the  witnesses.  The 
learned  Chief  Justice  intimated  to  the  jury  that  the  evidence 
appeared  to  him  stronger  on  the  side  of  the  defendant  than 
of  the  plaintiff  but  he  told  them  that  if  they  believed  the 
plaintiff’s  witnesses  he  was  entitled  to  a verdict,  provided 
they  found  that,  in  addition  to  the  fact  of  the  charge  against 
the  plaintiff  being  groundless,  the  defendant  in  prosecuting 
as  he  did  had  acted  from  malice. 

Upon  this  charge  they  found  for  the  plaintiff,  giving  £25 
damages. 

It  was  objected  that  the  defendant  being  a magistrate,  and 
having  in  that  capacity  acquired  the  information  on  which 
he  preferred  the  charge,  express  malice  must  be  shewn,  but 
this  objection  was  overruled,  leave  being  reserved  to  defend- 
ant to  move  to  enter  a nonsuit. 

The  jury  had  found  for  the  plaintiff  on  a former  trial  also, 
giving  £50  damages. 

R.  A.  Harrison  obtained  a rule  nisi  for  a new  trial  on  the 
evidence  and  judge’s  charge  ; or  for  a nonsuit  on  the  leave 
reserved  ; or,  upon  affidavits,  to  be  allowed  to  set  off  a judg- 
39  VOL.  XIX.  U.  O.,  Q.  B. 
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ment  which  defendant  had  recovered  against  the  plaintiff  for 
£23  15s.,  including  interest,  in  which  case  he  would  not  de- 
sire a new  trial. 

Richards,  Q.  C.,  shewed  cause,  and  cited  Makterman  v. 
Malin,  7 Bing.  435  ; Garrick  v.  Jones,  2 Dowl.  157 ; Jones 
v.  Thompson,  4 Jur.  N.  S.  338;  Hewitt  v.  Pigott,  1 Dowl. 
250 ; Standeven  v.  Murgatroyd,  27  L.  J.,  Ex.,  425  ; Hirsch 
v.  Coates,  18  C.  B.  757. 

The  facts  stated  in  the  affidavits  sufficiently  appear  in  the 
judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

On  the  whole  evidence  I am  not  in  favour  of  granting  a 
second  new  trial  on  the  weight  of  evidence.  It  would  be 
inconsistent,  I apprehend,  with  the  principles  on  which  courts 
usually  exercise  their  discretion  in  similar  cases,  though  I 
should  not  have  differed  from  my  brothers  on  that  point  if 
they  had  thought  it  more  proper  to  grant  a new  trial. 

The  defendant’s  counsel  moved  for  a nonsuit  at  the  trial, 
and  has  applied  for  it  in  term,  but  it  was  not  pressed  on  the 
argument  of  the  rule  nisi,  and  we  are  clear  that  there  is  no 
ground  for  it.  The  point  taken  was  that  the  plaintiff  was 
bound  to  give  evidence  of  express  malice  on  the  part  of  the 
defendant,  or  must  fail  in  his  action,  because  the  defendant 
is  a justice  of  the  peace.  But  the  defendant  is  not  attacked 
in  this  action  for  anything  done  by  him  as  a magistrate. 
He  was  a private  prosecutor  in  promoting  the  charge  upon 
which  he  procured  this  plaintiff  to  be  indicted,  and  though 
it  was  in  the  course  of  his  duty  as  a magistrate  that  he  ac- 
quired a knowledgeof  the  circumstances  on  which  he  founded 
the  criminal  charge  against  the  plaintiff,  yet  he  was  not  acting 
officially  as  a justice  of  the  peace  in  preferring  that  charge. 

As  to  the  application  by  the  defendant  to  be  allowed  to 
set  off  the  j udgment  which  he  has  obtained  against  the  plain- 
tiff against  the  judgment  to  be  entered  in  this  cause,  it  is 
one  which  upon  view  of  the  affidavits  we  should  certainly 
desire  to  accede  to,  if  it  be  in  our  power. 

It  is  objected  that  it  cannnot  be  done,  because  the  plaintiff 
has  not  yet  a judgment  against  the  defendant,  and  the 
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case  of  Garrick  v.  Jones,  (2  Dowl.  157,)  is  cited  by  the 
plaintiff. 

In  that  case,  however,  it  appears  to  have  been  the  persons 
who  had  obtained  the  verdict  only,  on  which  no  judgment  in 
their  favour  had  yet  been  entered,  who  were  applying  to 
have  their  verdict  set  off  against  the  judgment  of  the  other 
party  ; but  the  court  held  that  it  could  not  be  done,  because 
a motion  for  a new  trial  was  then  pending,  and  the  verdict 
might  not  be  confirmed,  and  in  that  case  they  said  the  party 
who  Jiad  judgment  might  be  deprived  of  the  fruits  of  it 
without  any  corresponding  advantage. 

Here  the  party  holding  the  judgment — that  is,  the  defend- 
ant, Spooner — is  willing  to  acquiesce  in  the  judgment  against 
himself,  and  to  abandon  all  grounds  he  may  have  for  mov- 
ing against  it,  if  the  court  will  allow  his  judgment  against 
the  plaintiff,  Orr,  to  go  in  discharge  of  so  much  of  the  ver- 
dict and  costs  as  the  amount  will  cover. 

The  cases  are  very  different,  and  in  reason  it  can  be  no 
objection,  we  think,  to  the  defendants  application,  that 
judgment  has  not  yet  been  entered  on  the  verdict  against 
him.  His  motion  is  that  on  the  entry  of  judgment  against 
him  the  deduction  may  be  made,  so  that  the  judgment  may 
be  satisfied  on  his  paying  the  balance  that  will  remain  due 
to  the  plaintiff  in  this  case,  with  the  costs. 

The  defendant ’s  application,  however,  is  further  resisted 
on  this  other  ground — that  the  plaintiff  has  assigned  his  ver- 
dict against  the  defendant,  and  all  the  demand  he  can  estab- 
lish under  it,  in  satisfaction  of  a debt  of  his  to  one  Reid.  We 
do  not  think  the  alleged  assignment  ought  to  be  allowed  to 
defeat  this  application.  The  verdict  was  rendered  on  the 
10th  of  May,  and  the  plaintiff  swears  that  he  assigned  it  by 
a deed  hearing  date  on  the  14th  of  May  which  deed  he  pro- 
duces. There  is  much  reason  to  believe  from  the  affidavits 
that  the  assignment  is  merely  a contrivance  to  defeat  any 
such  application, but  that  is  denied  by  the  plaintiff  upon  oath, 
and  by  Reid,  and  whatever  might  be  our  impressions  we 
could  not  assume  the  defendant’s  belief  of  that  fact  to  be 
well  founded,  and  act  upon  his  affidavit  as  a proof  of  it. 
Still  it  remains  to  be  considered  whether  we  ought  to  recog- 
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nize  any  interest  in  Reid  under  the  assignment  of  the  ver- 
dict made  in  the  short  interval  between  the  trial  and  the 
term,  against  which  verdict,  moreover,  the  defendant  had 
leave  reserved  to  him  to  move.  Our  opinion  is  that  we 
should  not  suffer  it  to  stand  in  the  way  of  so  just  an  arrange- 
ment as  is  desired  on  the  part  of  the  plaintiff. 

Rule  absolute  to  set  off  defendant’s  judgment. 


Dawes  v.  Wilkinson. 

Bond — Condition  in  restraint  of  trade — Verdict  subject  to  award — Motion  to 

arrest  judgment. 

The  plaintiff  sued  defendant  on  a bond  conditioned  not  to  commence  business 
as  an  hotel-keeper  within  three  years  in  a certain  township.  At  the  assizes 
the  case  and  all  matters  in  difference  between  the  parties  in  connexion  with 
it  were  referred.  A verdict  was  taken  for  the  penalty  subject  to  the  award, 
and  a memorandum  of  reference  endorsed  on  the  record,  signed  by  the  at- 
torneys. By  this  minute  power  was  given  to  the  arbitrator  to  examine  the 
parties  and  their  witnesses,  certify  for  costs,  and  amend  the  pleadings  ; but 
it  contained  no  agreement  not  to  bring  error,  and  no  rule  of  reference  had 
been  drawn  up.  An  award  having  been  made  in  favour  of  the  plaintiff, 
defendant  moved  to  arrest  judgment,  on  the  ground  that  the  condition  was 
void,  being  in  restraint  of  trade. 

The  application  was  refused,  on  the  ground  that  the  arbitrator  might  for 
all  that  appeared  have  decided  the  point  now  raised,  as  he  had  power  to 
do,  or  the  award  might  have  been  upon  some  other  matter  connected  with 
the  contract. 

Held , no  rule  of  reference  having  been  drawn  up,  that  it  could  not  be  as- 
sumed that  defendant  had  referred  on  the  ordinary  condition  not  to  bring 
error. 

Held , also,  that  if  the  motion  had  been  after  verdict,  without  a reference, 
defendant  must  have  succeeded,  for  the  contract  being  in  restraint  of 
trade  it  was  necessary  to  shew  a consideration,  and  none  appeared  in  the 
declaration. 

The  plaintiff  sued  defendant  on  a bond,  with  a condition 
that  defendant  should  not  commence  business  at  any  time 
within  three  years  as  an  hotel-keeper  in  the  township  of 
Whitby,  charging  a breach  of  it. 

Defendant  pleaded, — 1.  Non  est  faotum,  and  2.  Travers- 
ing the  breach  of  the  condition. 

At  the  assizes  the  parties  consented  to  a reference,  and 
the  attorneys  on  each  side  signed  the  following  memorandum 
on  the  back  of  the  nisi  prius  record,  which  was  also  signed 
by  the  judge. 

“We  hereby  consent  to  a verdict  for  the  plaintiff  for 
£1000  (that  being  the  penalty  of  the  bond)  subject  to  be 
reduced,  or  a verdict  entered  for  defendant,  by  the  award  of 
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Zaecheus  Burnham,,  Esquire,  the  judge  of  the  county  court, 
&c.,  to  whom  the  within  issues,  and  all  matters  in  difference 
between  the  parties  in  connexion  with  the  suit,  are  referred, 
with  power  to  the  said  arbitrator  to  examine  witnesses  and 
the  parties  hereto  on  oath,  and  to  certify  for  costs,  so  as  the 
said  award  be  made  in  writing,  ready  to  be  delivered  to 
either  of  the  parties,  on  or  before  the  first  day  of  March 
next,  with  same  power  also  to  said  arbitrator  to  amend  the 
pleadings  as  the  judge  at  nisi  prius  would  have.” 

No  rule  of  reference  had  ever  been  drawn  up  on  this  sub- 
mission. 

An  award  having  been  made  in  favour  of  the  plaintiff*: 

Anderson  moved  to  arrest  the  judgment,  on  the  ground 
that  the  condition  was  void,  as  being  in  restraint  of  trade. 
He  cited  Ch.  Pig.  I.  380  ; Hutton  v.  Parker,  7 Bowl.  739  ; 
Smith  on  Cont.  180  ; Add.  on  Cont.  101  ; Chy.  on  Cont.  585  ; 
Hitchcock  v.  Coker,  6 A.  & E.  438  ; Russ  on  Awards,  81. 

Richards,  Q.  C.,  shewed  cause,  and  contended  1st.  That 
the  condition  was  not  void.  2nd.  If  it  were  necessary  that 
a consideration  for  such  a contract  by  bond  should  appear, 
and  if  defendant  was  at  liberty  to  move  after  the  reference 
to  arbitration,  then  he  asked  leave  to  suggest  the  considera- 
tion, and  go  to  trial  upon  it  if  necessary.  But  he  contended 
that  defendant  was  not  at  liberty  to  move  in  arrest  of  judg- 
ment ; and  he  insisted  that  defendant,  if  he  could  move 
before  a proper  rule  of  reference  had  been  drawn  up,  should 
be  intended  to  have  referred  on  the  ordinary  terms,  not  to 
bring  error,  &c.  He  cited  Homer  v.  Ashford,  3 Bing.  322  ; 
Malian  v.  May,  11  M.  & W.  665. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  the  question  of  the  validity  of  this  bond  had  been  raised 
by  demurrer,  or  if  the  case  had  gone  to  trial  and  a verdict 
been  given  in  favour  of  the  plaintiff,  and  the  defendant  had 
moved  to  arrest  judgment,  we  must  have  held  the  declara- 
tion bad,  because  it  discloses  no  consideration  for  the  con- 
tract, which  is  in  restraint  of  trade,  and  which,  according  to 
■a  long  train  of  decisions,  following  the  admirable  judgment 
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given  by  Parker , C.  J.,  in  Mitch  el  v.  Reynolds  (1  P.  Wins. 
181,)  must  be  held  void  in  the  absence  of  any  appearance  of 
a consideration  to  support  it.  It  does  not  on  the  first  im- 
pression appear  very  obvious  why  a consideration,  and  even 
a very  slight  one,  should  render  that  legal  which  without  it 
would  be  held  void  as  being  against  public  policy,  but  the 
law  is  clearly  so  settled,  and  this  is  plainly  a case  within 
the  current  of  authorities,  as  Mr.  Richards  candidly  ad- 
mitted. 

We  have  therefore  only  to  consider  the  effect  of  the  ver- 
dict not  having  been  rendered  by  the  jury,  but  being  a ver- 
dict merely  conditional  and  formal,  and  being  liable  to  be 
reduced  or  vacated  altogether  by  the  award  of  an  arbitrator. 
We  see  that  the  award  was  to  be  made  by  the  terms  of  the 
memorandum  by  March  last,  and  it  appears  that  it  has  been 
made  in  favour  of  the  plaintiff.  The  case  therefore  resem- 
bles Chownes  v.  Brown,  (2  D.  & L.  706,)  in  which  we  may 
infer  from  the  short  report  of  the  case  that  judgment  would 
have  been  arrested,  if  the  defendant  had  not  by  the  terms 
of  the  reference  been  restrained  from  bringing  a writ  of 
error.  Now  here  there  is  no  rule  of  reference  containing 
such  a restriction,  and  in  fact  no  rule  at  all.  It  has  been 
urged  by  the  defendant’s  counsel  as  reasonable,  that  if  there 
be  no  such  rule  of  reference  before  us  the  defendant  should 
not  be  looked  upon  as  in  a condition  to  call  upon  the  court 
to  arrest  the  judgment,  beeause  we  do  not  see  under  what 
terms  the  parties  are  as  to  bringing  a writ  of  error,  and  they 
may  be  for  all  we  know  restrained ; or  that,  if  there  be  no 
rule  before  us,  we  should  assume  that  the  parties  referred 
upon  the  ordinary  terms  of  agreeing  not  to  bring  error,  and 
so  not  to  allow  the  same  end  to  be  attained,  and  by  a shorter 
course,  by  moving  in  arrest  of  judgment. 

But  to  that  we  cannot  we  think  accede,  because  we  do 
see  the  terms  on  which  the  parties  submitted,  and  as  they 
do  provide  for  almost  every  thing  usual  in  such  cases,  we 
should,  we  think,  infer  that  that  minute  contains  all  that 
they  stipulated  for  or  assented  to  ; and  the  endorsement  on 
the  record  is  silent  as  to  bringing  error. 

But  there  are  difficulties  which  we  feel  to  be  in  the  way 
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of  acceding  to  the  application  to  arrest  the  judgment.  In 
the  first  place,  the  submission  is  not  of  the  action  only,  but 
of  all  matters  in  difference  between  the  parties  in  connexion 
with  it.  It  may  be  a matter  in  difference  between  the  par- 
ties whether  the  bond  is  void  or  not  as  being  in  restraint  of 
trade,  and  if  so  the  arbitrator  had  power  to  determine  upon 
that,  as  well  as  upon  matters  of  fact ; and,  in  the  next  place^ 
the  award  in  favour  of  the  plaintiff  may  have  been  on  some 
other  matter,  though  having  a connexion  with  that  contract. 

On  the  whole  we  do  not  see  our  way  dear  to  arresting 
the  judgment,  and  we  therefore  discharge  the  rule,  leaving 
the  party  to  his  writ  of  error,  if  he  chooses  to  persevere  in 
the  objection. 

Rule  discharged. 


Cowan  et  al.  v.  McIntyre  et  al. 

Misjoinder  of  defendants — Amendment  at  trial. 

In  an  action  on  a bill  of  exchange  accepted  by  a firm,  the  name  of  one  defen- 
dant, who  it  appeared  was  not  a partner,  was  struck  out  at  the  trial,  and 
the  amendment  was  afterwards  held  by  the  court  to  have  been  proper. 

This  was  an  action  on  a bill  of  exchange  drawn  by  the 
plaintiff',  on  the  3rd  of  February,  1860,  on  Messrs.  McIntyre 
& Company,  payable  to  plaintiffs’  order,  in  thirty  days,  for 
$158.12.  It  was  averred  that  the  defendants,  under  the 
name  and  style  of  Mein  tyre  & Co.,  accepted  the  bill,  but 
had  not  paid  it. 

The  defendants  pleaded  that  they  did  not  accept  the  bill. 

On  the  back  of  the  bill  was  written  “ Accepted,”  McIntyre 
& Co.,  per  A.  McIntyre.” 

The  action  was  against  Malcolm  McIntyre  and  Alexander 
McIntyre,  the  latter  being  the  person  who  wrote  and  signed 
the  acceptance. 

At  the  trial,  at  Kingston,  before  Robinson,  C.  J.,  the 
defendant  Alexander  McIntyre  swore  that  he  was  a clerk 
of  the  other  defendant,  not  a partner  with  him ; and  his 
name  had  been  joined,  as  was  alleged  by  the  plaintiffs’  coun- 
sel, on  the  supposition  that  he  was  a partner  with  his  bro- 
ther, the  other  defendant.  The  learned  Chief  Justice,  on  the 
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application  of  the  plaintiffs’  counsel,  allowed  his  name  to  be 
struck  out  of  the  record,  and  a verdict  was  rendered  against 
the  other  defendant  for  $161.48. 

The  defendants’  counsel  objected  to  the  amendment,  con- 
tending that  the  plaintiffs  must  be  nonsuited,  and  leave  was 
reserved  to  the  defendant  Malcolm  McIntyre  to  move  for  a 
nonsuit  on  this  ground. 

R.  A.  Harrison  obtained  a rule  nisi  accordingly.  He 
cited  Robson  v.  Doyle,  3 E.  & B.  396  ; Greaves  v.  Humfries, 
4 E.  & B.  851 ; Tulloch  v,  Wells  et  al.  8 C.  P.  394. 

McLennan , shewed  cause,  and  cited  Greaves  v.  Humph- 
reys, 1 Jui\  N.  S.  473  ; Johnson  v.  Goslett,  18  C.  B.  728; 
Wickens  v.  Steel,  2 C.  B.  N.  S.  492  ; Holden  v.  Ballantyne 
et  al.,  6 Jur.  N.  S.  451. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  it  clear  that  the  amendment  could  be  made,  in 
the  discretion  of  the  judge,  and  that  there  was  no  good 
reason  in  the  facts  of  the  case  why  it  should  not  have  been 
made.  The  plaintiffs  had  sued  both  the  brothers  under  a 
misconception,  into  which  they  fell  naturally  enough,  though 
the  addition  of  “ per  A.  McIntyre,”  to  the  acceptance  by 
McIntyre  and  Company,  might  have  warned  them  against 
it.  In  the  hurry  of  business  such  an  oversight  might  easily 
happen.  It  is  not  pretended  that  there  was  any  other  per- 
son who  could  have  been  joined  with  Malcolm  McIntyre  as 
partner  in  the  firm  ; and  as  the  plaintiffs  took  the  accept- 
ance from  Alexander  McIntyre,  whom  they  saw  managing 
the  business,  his  brother  being  resident  in  another  part  of 
the  country,  they  concluded  that  he  and  his  brother  were 
partners. 

There  is  no  pretence  for  supposing  that  the  plaintiffs  deli- 
berately endeavoured  to  fix  him  with  liability  in  what  they 
knew  or  believed  to  be  a doubtful  case.  The  judgment  of 
our  court  of  Common  Pleas,  in  Tulloch  tf.  Wells  et  al.,  (8  C.  P# 
394,)  and  the  case  of  Wickens  v.  Steel,  (2  C.  B.  N.  S.  488,)  are, 
when  the  circumstances  are  considered,  in  support  of  what 
was  done  in  this  case  at  the  trial,  and  not  in  opposition  to  it- 
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We  refer  also  to  Johnson  v.  Goslett,  (18  C.  B.  728,)  and 
Greaves  v.  Humfries,  (4  E.  & B.  551.) 

The  rule  is  therefore  discharged. 

Rule  discharged. 


McLaren  et  al.  v.  Morphy. 

Ejectment — Statute  of  Limitations — Interruptions  oj  possession. 

In  ejectment  the  plaintiffs  proved  a paper  title  to  the  land  in  question,  which 
the  defendant,  the  heir  at  law  of  the  patentee,  claimed  by  possession.  It 
appeared  that  one  B.,  in  the  spring  of  1834,  took  possession  of  an  acre  of 
the  same  lot,  which  he  agreed  to  purchase  from  one  M.,  through  whom  the 
plaintiffs  claimed,  and  built  a house  on  it,  in  which  he  lived  till  1844.  The 
land  in  dispute  lay  between  his  acre  and  the  river,  and  he  was  allowed  to 
occupy  and  enclose  it  by  the  owner,  whose  title  he  always  acknowledged, 
though  not  in  writing.  He  left  in  1844,  and  his  house  continued  vacant 
for  two  years,  the  land  in  question  remaining  enclosed  as  before.  The 
house  and  acre  were  then  taken  by  a tenant  under  B.,  and  occupied  for 
three  years  together  with  this  land,  and  after  being  vacant  for  three  months 
two  other  tenants  came  in  succession,  and  occupied  the  house  until  June, 
1855,  holding  this  land  in  the  same  way  as  B.  and  the  others  had  done, 
when  the  defendant  brought  ejectment  for  the  house  and  acre,  and  having 
recovered  a verdict,  took  possession  of  the  land  in  question  as  well. 

Held , that  the  possession  of  B.  and  those  succeeding  him  must  be  treated  as 
continuous,  notwithstanding  the  breaks  in  the  occupation,  and  that  a ver- 
dict was  properly  found  for  defendant. 

B.  having  entered  with  the  consent  of  the  owner  was  tenant  at  will,  so 
that  the  statute  began  to  run  at  the  expiration  of  a year  ; and  the  evidence 
shewed  possession  for  twenty-one  years. 

Ejectment  for  part  of  the  north-east  half  of  lot  14,  in 
12th  concession  of  Beckwith. 

At  the  trial,  at  Perth,  before  Draper,  C.  J.,  it  appeared 
that  on  the  11th  of  June,  1824,  the  Crown  granted  the  land 
in  dispute,  with  other  lands,  by  letters  patent,  to  William 
Morphy,  father  of  the  defendant. 

On  the  17th  of  January,  1826,  the  patentee  conveyed  the 
lands  mentioned  in  the  patent  to  Hugh  Boulton. 

On  the  14th  of  April,  1841,  and  12th  of  April,  1850, 
Hugh  Boulton  conveyed  parts  of  this  land  to  Alexander 
McLaren,  who,  by  his  will  dated  the  27th  of  January,  1852, 
devised  the  same  land  to  the  plaintiffs — a brother,  two  nieces 
and  a nephew  of  the  testator. 

The  land  sought  to  be  recovered  in  this  action  was  a small 
piece  on  the  bank  of  the  river  Mississsippi,  containing  about 
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26  square  poles,  forming  part  of  the  north-east  half  of  lot 
14,  in  the  12th  concession  of  Beckwith,  to  which  the  plain- 
tiffs proved  title  at  the  trial  as  has  been  stated. 

The  defendant,  who  was  the  son  and  heir-at-law  of  William 
Morphy,  the  patentee,  contended  that  the  plaintiffs  were 
barred  by  the  statute  of  limitations. 

Upon  that  point  the  following  evidence  was  given  : 

The  Rev.  E.  Boswell  swore  that  he  had  lived  in  Carleton 
Place  (on  the  Mississippi)  up  to  July,  1844,  and  that  he  had 
contracted  to  buy  an  acre  of  land  from  Alexander  McLaren, 
the  testator,  and  went  into  possession  of  it  and  built  a house 
upon  it,  in  which  he  lived.  The  small  piece  of  land  now  in 
dispute  lay  between  his  house  (on  this  acre)  and  the  river. 
Mr.  Boswell  occupied  this  house  in  the  spring  of  1884,  and 
from  that  time  till  he  left  the  place,  in  July,  1844,  he  was 
allowed  as  a favor  by  Hugh  Boulton  (who  then  owned  the 
adjoining  land)  to  occupy  this  small  piece  of  land  lying 
between  his  house  and  the  river.  He  fenced  it  in  and  made 
use  of  it,  having,  as  he  stated,  no  title  to  it,  and  having  no 
thought  of  acquiring  a title,  but  merely  occupying  it  by  the 
kindness  of  Boulton,  whose  title  he  constantly  acknowledged, 
though  not  otherwise  than  verbally. 

After  Mr.  Boswell  left  that  part  of  the  country,  which 
he  did  in  July,  1844,  his  house  continued  vacant  for  about 
two  years,  and  this  small  piece  of  land  remained  enclosed 
with  the  acre  which  he  had  occupied.  About  two  years  after 
the  Rev.  Mr.  Muloch  succeeded  him  in  the  mission,  and  lived 
in  Mr.  Boswell’s  house,  using  the  land  in  question,  together 
with  the  acre  on  which  the  house  stood,  for  about  three  years, 
when  he  went  away;  and  about  three  months  afterwards  the 
Rev.  Mr.  Pyne  came  in  his  place,  and  when  he  left  the 
house  one  Hallkty  went  into  possession.  The  two  last  paid 
rent  to  Mr.  Boswell,  who  swore  that  Mr.  Muloch  also  was 
his  tenant  while  he  occupied,  and  that  they  all  were  in 
possession  as  he  had  been  of  the  piece  of  land  in  dispute, 
lying  between  his  house  and  the  river. 

Morphy,  the  grantee  of  the  Crown  died,  as  Mr.  Boswell 
stated  before  he  got  a title  from  him  for  the  acre  on  which 
the  house  stood,  and  the  defendant  as  his  heir  brought 
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ejectment  against  Mr.  Boswell  in  1855,  and  ejected  him  from 
that  acre.  The  sheriff  put  defendant  in  possession  in  June, 
1855,  and  he  had  remained  in  possession  ever  since  of  the 
house  and  acre  lot,  and  also  of  the  small  piece  of  land  now 
in  dispute. 

It  was  proved  that  Mr.  Boswell  inclosed  the  small  tract  in 
dispute  in  1834,  nearly  26  years  before  the  trial,  and  got  a 
crop  of  potatoes  from  it  in  that  year. 

It  appeared,  then,  that  he  and  those  who  followed  him  in 
the  possession,  by  his  permission,  and  under  a license  derived 
from  Boulton,  had  occupied  that  piece  of  land  from  May  or 
June,  1834,  to  the  14th  of  June,  1855,  -when  this  defendant, 
having  recovered  the  house  and  acre  of  land  in  an  action  of 
ejectment  against  the  last  of  such  occupants  under  Boswell, 
had  ever  since  held  possession  of  this  small  piece  inclosed 
with  it. 

It  was  contended  on  the  part  of  the  plaintiffs,  devisees  of 
McLaren,  who  bought  from  Boulton,  that  the  statute  did 
not  run  during  the  two  years  that  the  place  remained  un- 
occupied after  Mr.  Boswell  lefc  it. 

The  learned  Chief  Justice  held,  that  upon  the  evidence 
Mr.  Boswell’s  possession  must  be  looked  upon  as  continuing, 
though  the  house  was  vacant,  and  that  there  was  a continued 
dispossession  of  the  persons  holding  the  legal  estate  from 
the  time  when  Mr.  Boswmll  entered  in  1834,  till  he  was 
finally  dispossessed  by  the  ejectment  on  the  14th  of  June, 
1855.  He  held  that  Boswell  was  sufficiently  in  possession 
during  the  time  when  the  place  remained  unoccupied,  be- 
tween his  leaving  it  and  Mr.  Muloch’s  entry,  to  enable  him 
to  maintain  trespass  against  any  mere  wrong-doer  not 
holding  under  Bolton’s  title. 

The  jury,  thereupon,  found  for  defendant. 

Price  obtained  a rule  nisi  for  a new  trial  on  the  law  and 
evidence,  and  for  mis-direction  as  to  the  effect  of  the  pos- 
session, which  it  was  proved  had  been  held  against  the 
plaintiffs ; and  on  affidavits. 

Deacon  shewed  cause,  and  cited  Doe  v.  Reade,  8 East 
356  : Doe  Perry  v.  Henderson,  3 U.  C.  R,  486. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  nothing  stated  in  the  plaintiffs’  affidavits  which 
would  warrant  the  granting  a new  trial,  after  those  which 
have  been  filed  in  answer  are  considered. 

There  is  no  other  question  in  the  case  than  the  sufficiency 
of  the  evidence  to  support  the  verdict  for  the  defendant ; and 
this  depends,  first,  upon  the  length  of  time  that  the  plaintiffs 
and  those  under  whom  they  claim  can  be  said  to  have  been 
dispossessed,  supposing  there  had  been  no  break  in  the  ac- 
tual occupation  of  the  small  piece  of  land  in  question  after 
Mr.  Boswell  first  enclosed  it ; and,  secondly,  on  the  effect  of 
the  alleged  interruption  of  the  possession  held  by  Mr.  Bos- 
well, and  by  others  with  his  permission. 

As  to  the  duration  of  the  possession,  without  at  present 
noticing  the  alleged  interruption,  the  jury  were  rightly  told 
that  as  the  commencement  of  Mr.  Boswell’s  possession  was 
clearly  with  the  permission  of  Mr.  Boulton,  the  then  owner, 
he  could  only  be  looked  upon  as  a tenant  at  will,  and  the 
Statute  of  Limitations  in  consequence, could  not  commence 
to  run  till  the  expiration  of  a year,  so  that  it  was  necessary 
to  shew  that  twenty-one  years  had  elapsed  between  Mr. 
Boswell’s  entry  and  the  bringing  of  this  action. 

On  that  point  the  evidence  cannot  be  said  perhaps  to  be 
quite  certain  and  decided,  though  Mr.  Boswell  himself  and 
the  witness  Robert  Knox  gave  such  account  of  the  time  of 
inclosing  the  premises,  and  of  the  subsequent  occupation,  as 
left  little  or  no  room  for  doubt  that  the  twenty-one  years 
had  fully  elapsed. 

If  the  evidence  at  the  trial  had  not  so  clearly  preponder- 
ated in  favour  of  that  conclusion,  we  ought  still  to  have 
hesitated  to  disturb  the  verdict,  for  there  was  no  misdirec- 
tion. The  tract  of  land  for  which  this  action  is  brought  is 
of  very  trifling  extent,  less,  we  think,  than  the  sixth  part 
of  an  acre.  There  was  no  evidence  that  there  are  any  par- 
ticular circumstances  which  give  it  great  value,  except  to 
the  owner  of  the  adjoining  acre,  with  which  it  had  for  so 
long  a period  been  allowed  to  be  enclosed. 

Then  as  to  the  alleged  interruptions  in  the  occupation 
after  Mr.  Boswell  had  left  that  part  of  the  country  we  do 


m’laren  et  al.  v.  morphy. 


613 


not  think  that  the  learned  Chief  Justice  erred  in  the  view 
which  he  took  of  the  evidence  on  that  point.  There  were 
two  breaks  in  the  actual  occupation  of  the  house  and  acre, 
with  which  this  action  has  no  concern,  and  while  they  were 
vacant  the  small  piece  which  is  in  question  in  this  action 
was  not  made  use  of  by  any  one,  but  continued  to  be  in- 
closed under  the  same  fence  as  the  acre  ; and  the  question  is 
whether  the  real  owner  of  that  land  can  properly  be  held  to 
have  been  dispossessed  of  it  during  the  two  years,  or  about 
that  time,  which  elapsed  between  Mr.  Boswell’s  leaving  the 
mission  and  Mr.  Muloch’s  taking  possession  of  it,  and  occu- 
P37ing  the  same  house  and  the  field  which  included  this 
piece  of  land,  and  also  during  the  three  months  that  inter- 
vened between  Mr.  Muloch’s  departure  and  Mr.  Pyne  suc- 
ceeding him.  The  whole  field  was  then,  as  well  as  during 
the  rest  of  the  twenty-one  years,  appurtenant  to  the  house. 
It  remained  fenced  in  with  it,  and  the  house  itself  was 
locked  up,  as  any  proprietor  would  leave  his  house  locked 
up  during  a temporary  absence,  or  while  it  continued  vacant 
from  any  other  cause. 

The  facts  do  not  warrant  the  supposition  that  the  field 
was  abandoned  by  Mr.  Boswell  any  more  than  the  house, 
for  Mr.  Muloch,  when  he  came  and  took  possession  of  the 
house,  took  also  possession  of  the  land,  and  so  did  all  who 
followed  as  tenants  of  Mr.  Boswell,  paying  him  rent  for  the 
whole. 

Mr.  Boulton  had  kindly  allowed  the  land  to  be  held  by 
the  clergyman  with  the  acre  which  he  held  under  Morphy. 
It  gave  the  occupant  of  the  house  access  to  the  river,  which 
no  doubt  was  a great  convenience.  He  was  to  let  Mr.  Boswell 
have  it  till  he,  Boulton,  should  want  it  for  the  purpose  of  a 
mill,  and  he  never  seems  to  have  given  evidence  within  the 
twenty-two  years  that  he  desired  it  for  any  such  purpose. 

Under  the  provisions  of  the  statute  we  think  a possession 
so  allowed  to  be  held  for  twenty-one  years  will  ripen  into  a 
title,  unless  it  can  be  shewn  that  rent  has  been  paid,  or  the 
title  of  the  true  owner  acknowledged  in  writing  by  the 
occupant  within  the  twenty-one  years  ; and  in  our  opinion 
the  circumstance  that  within  twenty-one  years  Mr.  Boswell 
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was  not  residing  in  the  house  or  using  any  part  of  the  field 
did  not  prevent  the  statute  running  without  a break,  when 
he  resumed  possession  by  his  tenants.  The  true  owner  was 
excluded  from  possession  by  the  inclosure,  as  it  seems  that 
Mr.  Boswell  was  all  the  time  allowed  to  assume  and  exercise 
dominion  over  the  house  and  field. 

The  recovery  in  ejectment  by  Morphy,  this  defendant, 
against  Mr.  Boswell  in  1855  signifies  nothing,  for  that  was 
of  the  house  and  acre  only,  as  it  appears,  though  possession 
was  in  fact  taken  of  this  piece  of  land  at  the  same  time,  and 
the  time  of  this  defendant  so  holding  it  against  the  true 
owner  would  of  course  count  as  part  of  the  period  during 
which  the  plaintiffs  and  those  through  whom  they  claim 
were  dispossessed. 

The  case  of  Doe  v.  Reade,  (8  East  356)  cited  on  the  argu- 
ment, is  not  applicable,  for  the  circumstances  were  altogether 
different  from  the  present.  If  in  this  case  the  plaintiffs  or 
their  devisor  had  entered  upon  the  premises  while  they  were 
vacant,  and  before  twenty-one  years  had  expired,  then  the 
statute  would  have  ceased  to  run,  for  Mr.  Boswell  could 
not  have  been  looked  upon  as  being  in  possession  while  the 
house  and  land  were  occupied  by  another. 

It  is  not  necessary  to  consider  what  might  have  been  the 
effect  of  the  plaintiffs  entering  after  the  twenty-one  years 
had  expired : that  is,  whether  they  would  have  been  liable 
to  be  dispossessed  by  an  action  brought  by  the  person  last 
in  peaceable  possession,  for  there  has  been  no  such  union  of 
actual  possession  with  the  title  since  1834. 

In  our  opinion  the  rule  should  be  discharged. 

Rule  discharged. 
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Webb  y.  Port  Bruce  Harbor  Company. 

Harbor  company — Liability  for  obstructions  to  entrance — Consol.  Stats. 

U.  C.  ch.  jo. 

Defendants,  a Harbor  Company,  incorporated  under  the  Consol.  Stats.  U.  C. 
ch.  50,  constructed  two  piers  running  out  into  Lake  Erie,  and  had  for  some 
time  collected  tolls  upon  vessels,  though  it  was  said  that  the  harbor  was  not 
finished,  and  that  it  was  intended  to  carry  the  piers  further  out.  The 
plaintiff’s  vessel,  bound  for  another  port,  met  with  an  accident,  and  having 
attempted  in  consequence  to  enter  this  harbor,  was  wrecked  upon  a sand- 
bar which  had  formed  about  two  hundred  feet  outside  of  the  piers,  and  the 
cargo  was  lost.  It  appeared  that  this  sand-bar  was  of  a shifting  nature, 
disappearing  and  forming  at  different  times,  but  it  was  proved  that  defen- 
dants some  weeks  before  the  accident  had  begun  to  remove  it,  and  had  not 
gone  on  with  the  work.  The  jury  having  found  that  the  loss  was  caused  by 
defendants’  negligence, 

Held,  that  defendants  were  liable,  and  the  verdict  for  the  value  of  the  plain- 
tiff’s cargo  was  upheld.  McLean , J. , dissenting. 

Declaration. — That  defendants  are  a joint-stock  com- 
pany, formed  according  to  the  provisions  of  the  act  of  par- 
liament for  the  formation  of  joint-stock  companies  for  the 
construction  of  piers,  wharves,  dry-docks,  and  harbors,  for 
the  purpose  of  constructing  piers  and  wharves,  and  making 
and  dredging  a harbor  at  the  mouth  of  Catfish  Creek  : that 
defendants,  in  pursuance  of  the  purpose  for  which  the  com- 
pany was  formed,  in  1854  constructed  piers  and  wharves, 
and  dredged  a harbor  at  the  mouth  of  Catfish  Creek,  and 
by  reason  thereof,  and  in  pursuance  of  the  powers  conferred 
by  the  act  of  parliament,  levied  tolls  upon  vessels  frequent- 
ing the  harbor,  and  upon  the  cargoes  of  such  vessels : that 
by  reason  of  the  premises,  after  constructing  the  harbor  and 
levying  tolls,  it  became  and  was  the  duty  of  the  defendants 
to  maintain  and  keep  the  harbor  in  reasonable  repair,  and 
free  from  sand-bars  and  obstructions  to  the  free  and  conve- 
nient entry  of  the  said  harbor  by  vessels  capable,  of  entering 
the  same  : that  for  a long  time  before,  and  on  the  2nd  of 
November,  1859,  the  defendants,  neglecting  their  duty, 
carelessly  and  negligently  allowed  the  harbor  to  become  and 
be  obstructed  by  a sand-bar,  and  wrongfully,  and  contrary  to 
their  duty,  did  not  remove  the  same  within  a reasonable  time 
after  the  formation  thereof;  whereby  the  harbor  on  the  day 
aforesaid  was  obstructed  by  the  said  sand-bar : that  the 
plaintiff  on  that  day  had  on  board  a vessel  called  the  “ Con- 
stitution,” navigating  Lake  Erie,  a quantity  of  coals,  to  wit, 
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139  tons,  of  the  value  of  $800,  which  vessel,  on  entering  the 
harbor  with  the  coals,  stranded  on  the  sand-bar,  so  wrong- 
fully  and  contrary  to  the  defendants’  duty  left  there,  by 
reason  of  which  stranding  of  the  vessel  126  tons  of  the  said 
coals  were  wholly  lost  to  the  plaintiff. 

Pleas. — 1.  Not  guilty.  2.  That  the  coals  were  lost 
through  and  by  means  of  the  negligence  of  the  plaintiff,  and 
those  in  charge  of  the  same,  and  not  through  or  by  reason 
of  any  breach  of  duty  of  the  defendants  in  the  construction 
of  the  harbor,  or  in  the  safety  or  efficiency  thereof. 

The  trial  took  place  at  London,  before  Richards,  J.,  when 
the  facts  proved  were  these  : 

The  harbor  was  constructed  by  two  straight  piers  built  out 
from  the  land  at  the  mouth  of  Catfish  Creek  to  the  south, 
and  extending  about  500  feet  from  the  land  into  Lake  Erie. 
In  1856  the  place  began  to  be  used  as  a harbor,  and  the  com- 
pany levied  tolls,  but  the  harbor  was  not  yet  finished,  as  it 
was  said  that  piers  must  be  extended  still  further  to  render 
them  serviceable  for  the  purpose  of  a harbor.  Inside  the 
piers,  which  in  fact  formed  the  east  and  west  sides  of  the 
harbor,  there  was  from  ten  to  eleven  feet  of  water.  Some 
six  weeks  or  two  months  before  the  vessel  in  question 
stranded,  a sand-bar  had  formed  in  the  shape  of  a semi-circle, 
from  about  150  to  200  feet  beyond  the  end  of  the  piers,  being 
so  much  farther  into  the  lake,  and  forming  a bar  to  the  en- 
trance between  the  piers.  That  bar  had  been  caused  by  the 
action  of  the  winds  on  Lake  Erie,  and  indeed  was  said  to  be 
common  to  all  the  artificial  harbors  on  that  side  of  the  lake. 
It  was  also  proved  that  as  much  sand  collected  in  a few  hours 
as  it  would  take  weeks  afterwards  to  remove,  and  such  bars 
were  formed  very  suddenly.  The  depth  of  water  between 
the  bar  and  the  end  of  the  piers  varied  from  eight  feet  near 
the  bar  to  twelve  feet  at  the  end  of  the  west  pier,  and  on  the 
1st  of  November,  1859,  the  depth  of  water  on  the  bar  was 
said  to  be  7 J feet.  The  distance  between  the  piers  was  only 
110  feet  clear.  This  seemed  to  have  been  the  state  of  affairs 
with  regard  to  the  harbor  at  the  time  of  the  accident. 

The  schooner  “Constitution”  was  about  100  tons  burthen, 
an  old  vessel,  and  then  employed  in  the  coal  trade.  She  sailed 
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from  Cleveland  on  the  1st  of  November  for  Port  Stanley, 
laden  with  139  tons  of  coal,  and  in  crossing  the  lake  the 
wind  freshened,  and  in  consequence  of  the  main  peak  giving 
way  she  could  not  make  the  harbour  of  Port  Stanley,  oppo- 
site to  which  she  arrived  in  the  course  of  the  evening.  The 
captain  did  not  try  to  make  Port  Burwell,  for  he  said  he 
knew  there  was  not  depth  of  water  sufficient  to  admit  of 
the  vessel  entering,  and  so  he  bore  away  to  endeavour  to 
enter  Port  Bruce  to  escape  the  storm.  He  had  never  been 
in  the  Port  Bruce  Harbor,  and  did  not  know  the  depth  of 
water  or  state  of  the  harbor.  One  of  the  crew  reported  that 
he  had  been  in  there  during  the  course  of  the  previous  sum- 
mer, and  thought  there  was  11  feet  of  water  to  the  entrance 
of  the  piers.  The  Constitution  arrived  opposite  Port  Bruce 
at  9 o’clock  in  the  morning  of  the  2nd  of  November,  the  sea 
at  the  time  running  high.  The  vessel  drew  7J  feet  of  water 
at  the  time,  and  running  in  for  the  entrance  between  the 
piers,  she  grounded  on  the  bar,  and  swung  round  and  at 
length  broached  to  after  getting  over  the  bar,  but  missed 
the  east  pier,  passing  about  40  feet  from  it,  and  went  ashore. 
At  that  time  nothing  could  be  done  to  save  the  cargo,  but 
directions  were  given  by  those  who  seemed  interested  in 
such  matters  to  give  notice  when  the  wind  should  abate,  and 
that  exertions  would  be  made  to  save  the  cargo,  and  the 
master  of  the  vessel  was  directed  to  set  a watch  for  the  pur- 
pose. He  neglected  doing  so,  and  consequently  much  time 
was  lost,  and  when  the  parties  did  set  about  saving  the  cargo 
they  had  only  time  to  save  13  tons  before  the  wind  again 
rose,  after  which  the  vessel  went  to  pieces,  and  the  remainder 
of  the  cargo  was  totally  lost.  It  was  said  that  if  a watch  had 
been  set  as  directed,  to  give  notice  of  the  lull  of  the  wind, 
nearly  if  not  the  whole  of  the  cargo  might  have  been  saved. 

A question  was  made  whether  the  master  and  crew  man- 
aged the  vessel  properly,  and  whether  they  might  not  have 
forced  the  vessel  over  the  bar  into  deep  water,  if  they  had 
adopted  the  system  of  increasing  instead  of  shortening  sail 
as  the  vessel  grounded.  People  were  standing  on  the  pier 
giving  signals  to  induce  the  crew  to  force  the  vessel  on. 

With  respect  to  the  evidence  of  neglect  of  the  duty 
40  VOL.  XIX.  U.  C.,  Q.  B. 
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charged  against  the  defendants,  it  was  proved  that  other 
vessels  before  this  had  difficulty  in  getting  into  and  out  of 
the  harbor,  and  that  two  of  the  directors  of  the  company 
must  have  known  this.  The  day  after  the  accident  a vessel 
in  the  harbor  had  much  difficulty  in  getting  out.  Then 
evidence  was  given  that  men  had  been  set  to  work  to  clear 
the  bar,  but  had  given  it  up,  the  difficulty  being  that  a few 
hours  would  fill  up  what  took  them  weeks  to  remove.  The 
master  of  the  vessel  stated  that  after  the  accident  he  con- 
versed with  one  of  the  directors,  who  informed  him  that  he 
was  aware  about  four  weeks  before  the  accident  of  the  ex- 
istence of  the  bar  : that  the  directors  had  held  a meeting  on 
the  subject,  and  had  agreed  to  pay  a man  $40  to  remove  it ; 
that  the  man  worked  half  a day  and  then  left.  This  direc- 
tor said  he  knew  it  was  carelessness  to  leave  it  there,  and 
that  if  he  had  been  aware  of  the  existence  of  the  bar  before, 
he  should  himself  have  taken  steps  to  have  had  it  removed. 
All  this  evidence  about  what  passed  in  conversation  with 
the  one  director  was  objected  to  on  the  part  of  the  defen- 
dants, on  the  ground  that  the  statements  of  an  individual 
director  could  not  bind  the  company  so  as  to  charge  them 
with  breach  of  duty. 

No  evidence  was  given  to  shew  whether  any  by-law  estab- 
lishing tolls  would  oblige  this  vessel  only  attempting  to  go 
into  Port  Bruce  for  shelter  to  pay  toll  either  on  vessel  or 
cargo.  The  cargo  was  consigned  to  Port  Stanley,  and  of 
course  deliverable  there.  The  vessel  might  have  run  for 
Long  Point,  a distance  of  some  20  or  30  miles,  and  have  ob- 
tained shelter,  instead  of  attempting  to  enter  Port  Bruce. 

The  defendants  offered  no  evidence,  but  moved  for  a non- 
suit on  the  ground  that  upon  these  facts  the  defendants 
were  not  liable  to  an  action.  The  learned  judge  reserved 
leave  to  the  defendants  to  move  the  court  to  enter  a verdict 
for  them,  if  the  court  should  be  of  opinion  that  upon  the 
evidence  the  plaintiff  was  not  entitled  to  recover ; and  sub- 
ject to  that  he  left  it  to  the  jury  to  say  whether  in  fact  the 
sand-bar  upon  which  the  vessel  struck  was  or  not  part  of 
the  defendants’  harbor,  and  if  so,  whether  they  were  aware 
of  the  existence  of  the  bar,  and  allowed  an  unreasonable 
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time  to  elapse  before  attempting  to  remove  it.  It  was  also 
left  to  the  jury  to  say  whether  the  master  exercised  proper 
judgment  in  attempting  to  enter  the  harbor  at  that  season 
of  the  year  with  a cargo  of  the  kind  he  had,  and  consider- 
ing his  want  of  knowledge  of  the  nature  of  the  place,  depth 
of  water,  &c.,  and  depending  upon  the  casual  information 
derived  from  one  of  his  crew  ; and  also  whether  there  was 
mismanagement  of  the  vessel  when  she  grounded ; and  the 
jury  were  told  that  if  the  master  acted  negligently  and  care- 
lessly the  defendants  were  not  liable.  Further,  it  was  left 
to  them  to  say  whether  the  master  acted  with  reasonable 
care  and  diligence  in  saving  the  cargo, and  they  were  directed 
that  if  he  did  not  the  plaintiff  could  not  recover. 

The  jury  found  a verdict  for  the  plaintiff  for  the  value  of 
the  126  tons  of  coal  lost,  $453  60. 

Prince,  obtained  a rule  to  shew  cause  why  a verdict 
should  not  be  entered  for  the  defendants,  pursuant  to  the 
leave  reserved. 

J.  Wilson,  Q.  C.,  shewed  cause. 

Becker,  Q.  C.,  and  Prince  supported  the  rule,  citing  16 
Vic.,  ch.  124  ; Consol.  Stats.  U.  C.  ch.  50 ; Jenkins  v.  Port 
Burwell  Harbor  Co.,  R.  & H.  Dig.  p.  358  ; Metcalfe  v 
Hetherington,  11  Ex.  257 ; Walker  v.  Goe,  3 H.  & N.  395  ; 
Gibbs  v.  The  Trustees  of  the  Liverpool  Docks,  lb.  164. 

Robinson,  C.  J. — The  case  does  not,  upon  the  pleadings, 
afford  room  for  the  question  whether  the  defendants  are 
liable,  there  being  no  statement  in  the  declaration  that  toll 
was  paid,  or  could  have  been  demanded  for  entering  the 
harbor,  if  the  plaintiff  had  passed  the  bar,  but  merely  a gen- 
eral statement  that  the  defendants  levied  a toll,  under 
powers  given  to  them  by  statute,  upon  vessels  frequenting 
their  harbor,  and  upon  the  cargoes  of  such  vessels  ; and  the 
plaintiff  avers,  that  on  a certain  day  he  was  entering  the 
harbor,  with  a cargo  of  coals  belonging  to  the  plaintiff,  when 
the  vessel  stranded  upon  the  bar,  which  had  been  allowed  to 
accumulate  and  remain  from  the  defendants’  negligence,  and 
his  coals  were  thereby  lost. 
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The  defendants,  in  answer,  plead  only  not  guilty,  which 
denies  the  negligence  ; and,  secondly,  that  the  coals  were 
lost  by  the  negligence  of  the  plaintiff. 

The  defendants  have  power,  by  the  Consol.  Stats.  U.  C., 
ch.  50,  secs.  1,  22,  30,  to  impose  toll  on  vessels  entering 
their  harbor.  If  this  vessel  had  got  in,  so  that  she  received 
shelter,  toll  might  be  justly  demandable,  in  the  absence  of 
any  proof  to  the  contrary,  although  she  was  seeking  the 
harbor  for  refuge  only,  and  not  with  intent  to  land  passen- 
gers or  cargo.  It  did  not  appear  what  by-laws  or  regula- 
tions had  been  made  by  the  defendants  in  that  respect. 
The  case  was  rested  on  other  grounds  by  the  pleadings  and 
evidence  than  that  the  defendants  would  not  be  liable 
by  reason  of  having  no  claim  to  be  remunerated  for 
the  use  of  their  harbor,  if  the  vessel  had  succeeded  in 
entering. 

The  bar,  I think,  according  to  the  evidence,  was  part  of 
the  harbor,  within  the  intention  of  the  act,  and  for  the  pur- 
poses of  this  action.  The  very  intention  of  the  association 
of  the  defendants  must  have  been  to  provide  safe  and  con- 
venient access  for  vessels,  by  removing  the  bar  at  the  en- 
trance, or  at  the  least  dredging  it,  so  as  to  obtain  a sufficient 
depth  of  water.  They  had  been  used,  it  appears,  to  do  so  ; 
and  it  was  left  to  the  jury  whether  they  had  not,  at  the 
time  in  question,  neglected  it ; and  the  jury  found  they  had, 
and  they  so  found,  I think,  on  evidence  that  warranted  it. 

It  is  true  that  it  does  seem  that  if  the  bar  had  been  re- 
moved only  a few  days  before,  it  might,  in  case  of  particu- 
lar winds  blowing,  have  filled  up  again  just  before  the  time 
in  question,  so  that  it  could  not  have  been  opened  by  reason- 
able exertion  at  that  time.  But  we  do  not  know  how  that 
would  have  been  in  fact ; all  that  does  seem  to  have  been 
proved,  is  that  the  bar  had  been  left  for  some  weeks,  when 
it  might  have  been  removed  ; and  continued  to  be  neglected 
till  this  loss  occurred,  and  that  the  defendants  were  con- 
scious of  remissness  on  their  part. 

Then  as  to  the  vessel  being  old  and  leaky  ; she  perhaps 
drew  more  water  than  if  she  had  been  staunch  and  dry,  but 
she  does  not  appear  to  have  drawn  more  water  than  the 
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plaintiff  might  have  expected  in  the  ordinary  course  to  find 
there,  or  than  there  commonly  was  when  the  entrance  to  the 
harbour  was  kept  clear  ; and  as  to  the  vessel  being  old,  that, 
I think,  would  be  no  excuse,  either  as  against  the  owner  of 
a vessel  or  cargo  seeking  compensation.  For  all  that  ap- 
pears, she  would  have  got  in  as  well  as  a new  vessel,  if  she 
had  not  struck  on  the  bar,  and  though  after  she  struck  she 
perhaps  went  to  pieces  sooner  than  a new  vessel  would  have 
done,  or  went  to  pieces  when  a sound  vessel  might  have 
held  together  and  preserved  the  cargo,  yet  that  was  all  for 
the  consideration  of  the  jury,  so  far  as  it  was  important ; 
and  all  the  facts  calling  for  their  consideration  were  fairly 
submitted  to  them. 

I have  more  doubt  on  the  evidence  that  was  given  of  the 
neglect  of  the  people  on  board  to  profit  by  the  calm  time 
that  there  was  in  the  night  for  getting  out  the  cargo,  than 
on  other  points  in  the  case,  but  that  also  was  fairly  submit- 
ted to  the  jury.  The  evidence  went  only  to  the  effect  that 
more  of  the  cargo  might  have  been  saved,  and  perhaps  all. 
On  the  whole,  I cannot  say  that  the  verdict  is  altogether 
satisfactory,  yet  I see  no  ground  on  which  I think  we  could 
properly  set  it  aside  and  enter  a verdict  for  the  defendants, 
which  is  what  we  are  asked  to  do,  or  to  grant  a new  trial. 

The  case  cited  of  Gibbs  v.  the  Trustees  of  the  Liverpool 
Dock  (3  H.  & N.  167)  bears  strongly  in  favour  of  the  plain- 
tiff. It  was  not  shown  upon  the  trial  that  the  defendants 
would  not  have  been  entitled  to  toll,  if  the  vessel  had  en- 
tered ; and  on  the  record  the  duty  is  not  denied,  but  only 
the  neglect.  By  professing  to  have  and  maintain  a harbor 
for  the  reception  of  vessels,  and  charging  toll  upon  vessels 
resorting  to  it,  the  defendants,  in  effect,  invite  mariners  to 
the  use  of  the  harbor,  and  are  bound  to  be  careful  in  remov- 
ing obstructions,  and  also  to  warn  all  persons,  so  far  as  they 
can,  of  the  harbor  being  inaccessible,  when  it  happens  from 
any  circumstance  to  be  so. 

McLean.  J. — The  defendants’  harbor  was  constructed 
under  the  provisions  of  the  act,  Consol.  Stats.  U.  C.,  ch.  50, 
entitled  “ An  Act  respecting  J oint-Stock  Companies  for 
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the  construction  of  Piers,  Wharves,  Dry  Docks  and  Har- 
bors,” and  under  the  22nd  section  of  that  act  the  president 
and  directors  of  the  company  had  authority,  subject  to  the 
approval  of  the  governor,  to  fix  and  regulate,  from  time  to 
time,  the  tolls,  rates,  dues,  or  wharfage,  to  be  received  from 
vessels  entering  their  harbor,  or  lying  at  their  pier  or  wharf, 
and  for  loading  and  unloading  goods,  &c.,  in  such  harbor. 
The  plaintiff’s  vessel  had  an  undoubted  right  to  seek  shelter 
in  the  harbor,  and  the  master  would  be  bound  to  pay  for 
entering  the  harbor,  whether  for  the  purpose  of  shelter  or 
for  the  purposes  of  trade,  any  charge  fixed  for  such  entry 
according  to  law  ; but  to  entitle  the  defendants  to  claim  any 
tolls  or  dues  the  vessel  must  actually  enter  their  harbor ; 
that  is,  it  must  be  actually  within  that  part  which  affords 
accommodation  and  shelter  to  vessels.  The  plaintiff’s  ves- 
sel had  not  reached  that  point,  and  at  the  place  where  she 
struck  the  sand-bar  no  tolls  or  dues  whatever  could  have 
been  exacted  from  her.  Then  were  the  defendants  bound 
to  remove  obstructions  outside  of  their  harbor,  or  in  default 
of  doing  so  were  they  liable  for  damage  occasioned  by  such 
obstructions  ? As  a matter  essential  to  the  interests  of  the 
company,  it  was  no  doubt  the  duty  of  the  directors  to  render 
their  harbor  as  easily  accessible  as  possible,  and  to  remove 
any  obstacles  which  interfered  or  were  calculated  to  inter- 
fere with  the  entry  of  vessels  into  it,  but  I cannot  see  that 
any  duty  is  imposed  upon  them  to  remove  sand-bars  at  the 
distance  of  two  hundred  feet  or  yards  from  the  extremity 
of  any  part  of  their  works.  The  fact  of  a vessel  being  able 
to  come  to  such  a sand-bar,  and  to  lie  there  at  any  time, 
without  paying  a penny  to  the  company,  I think  shews 
clearly  that  the  place  occupied  by  such  sand-bar  forms  a 
part  of  the  lake,  which  it  is  free  to  any  one  to  navigate,  and 
if  so,  then  did  any  duty  rest  on  the  defendants  to  remove 
an  obstacle  lying  in  the  lake,  which  injuriously  affected  the 
entrance  of  the  harbor  ? 

I have  not  been  able  to  see  that  any  such  duty  rested  on 
the  defendants,  for  if  they  can  be  held  responsible  for  not 
removing  a sand-bar  at  the  distance  of  200  feet  from  any 
part  of  their  works,  they  may  be  equally  responsible  for 
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consequences  arising  from  obstructions  double  that  distance, 
or  at  even  a greater  distance  from  their  works. 

In  my'  opinion,  the  verdict  for  the  plaintiff  is  wrong,  and 
a verdict  should  be  entered  for  defendants. 

Burns,  J.,  concurred  with  the  Chief  Justice. 

Rule  discharged,  McLean,  J.,  dissenting. 


IN  THE  COURT  OF  ERROR  AND  APPEAL. 


THE  SAME  CASE—  AFFIRMED  ON  APPEAL. 

Per  Draper , C.J. — By  beginning  to  receive  tolls,  the  company  must  be  taken 
to  assert  that  their  harbor  is  capable  of  receiving  and  sheltering  vessels 
of  such  size  as  it  is  fitted  for.  This  includes  the  approach  to  the  harbor  ; 
and  if  afterwards  an  obstruction  from  natural  or  other  causes  renders  it 
within  their  knowledge  unsafe  to  attempt  an  entrance,  they  are  bound 
either  to  remove  the  obstruction,  or  to  close  the  harbor,  by  giving  notice 
to  the  public  that  it  cannot  be  safely  approached. 

Hagarty,  J.,  thought  the  weight  of  evidence  strongly  against  the  plaintiff, 
but  concurred  in  the  judgment,  holding  that  to  be  no  ground  of  appeal. 
He  considered,  however,  that  the  verdict  could  be  sustained  only  upon 
that  part  of  the  evidence  which  tended  to  shew  that  the  defendants  had  un- 
dertaken to  remove  the  bar  in  question  ; and  that  if  it  were  a known 
natural  obstruction,  outside  of  their  harbor,  which  they  had  never  professed 
to  interfere  with,  then  they  would  not  be  liable. 

The  defendants  appealed  from  the  foregoing  decision, 
and  the  case  was  argued  in  the  court  above  on  the  29th  of 
December,  1860.  (a). 

In  addition  to  the  cases  referred  to  on  the  argument 
below,  Becher,  Q.C.,  for  the  appellants,  cited  PhelpS  v.  Grand 
River  Navigation  Company,  12  U.  C.  R.,  245 ; Stewart  v. 
Woodstock  and  Huron  Plank  and  Gravel  Road  Company, 
15  U.  C.  R.,  429  ; Regina  v.  Woodstock  and  Dereham  Plank 
and  Gravel  Road  Company,  18  U.  C.  R.,  49  ; The  Dock 
Company  at  Kingston-upon  Hull  v.  Browne,  2 B.  & Ad., 
43  ; Gibbs  v.  Trustees  of  Liverpool  Docks,  1 H.  & N.,  439  ; 
Arnould  on  Ins.,  85 ; Arch.  Crim.  Pig.,  349 ; Lancaster 

(a)  Before  Robinson,  C.  J.,  Draper,  C.  J.,  Esten,  V.  C.,  Burns,  J., 
Spragge,  V.  C.,  Richards,  J.,  Hagarty,  J. 
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Canal  Co.  v.  Parnaby,  11  A.  & E.  243 ; Manley  v.  St. 
Helen’s  Canal  & R.  W.  Co.,  2 H.  & N.  840 ; Mayor,  &c.,  of 
Lyme  Regis  v.  Henley,  3 B.  & Ad.  77 ; Chapman  v.  Roth- 
well,  1 E.  B.  & E.  168 ; Jarvis  v.  Dean,  11  Moore,  354. 

C.  Robinson,  and  Flock,  for  the  respondent,  cited  Marfell 
v.  South  Wales  R.  W.  Co.,  2 L.  T.  Rep.  N.  S.,  631 ; Metcalf 
v.  Hetherington,  lb.,  806  ; North  Staffordshire  R.  W.  Co. 
v.  Dale,  8 E.  & B.,  836  ; Rex.  v.  West  Riding  of  York,  7 
East,  592  ; Barnes  v.  Ward,  9 C.  B.  420. 

On  the  23rd  of  January,  1861,  judgment  was  delivered. 

Draper,  C.  J. — I think  that  by  beginning  to  receive 
tolls  the  defendants  in  effect  asserted  that  their  piers,  wharf 
or  harbor  was  so  far  completed  “ as  to  be  capable  of  receiv- 
ing and  sheltering  vessels  and  of  safely  loading  and  un- 
loading the  same,”  for  the  30th  section  of  ch.  50,  of  the 
Consol.  Stats.  U.C.,  gives  the  authority  to  demand  and  take 
tolls  as  soon  as  such  pier,  wharf,  or  harbor  has  reached 
that  state  of  completion.  The  schedule  includes  a small 
fee  on  boats,  the  highest  charge  being  upon  boats  over  fifty 
tons. 

The  capability  of  receiving  and  sheltering  vessels  includes  * 
I think,  the  approach  to  the  harbor,  wharf  or  pier. 

Whether  the  defendants  are  to  be  considered  guilty  of 
negligence  in  allowing  a dangerous  obstruction  to  exist  and 
remain  at,  or  how  far  from,  the  entrance  to  the  harbor,  must 
be  a question  under  the  circumstances  for  the  jury.  They 
have  received  vessels  and  collected  tolls,  and  though  they  do 
not  guarantee  thereby  that  every  vessel  shall  under  all  cir- 
cumstances be  enabled  to  enter  their  harbor  safely,  they  do, 
I think,  hold  out  to  the  public  that  it  is  reasonably  fit  for, 
and  reasonably  accessible  to,  all  vessels  of  the  class  which 
generally  use  and  frequent  such  harbors. 

If,  therefore,  after  having  thus  declared  that  their  harbor 
is  capable  of  receiving  and  sheltering  that  class  of  vessels, 
an  obstruction  from  natural  or  other  causes  renders  it 
within  their  knowledge  unsafe  for  such  vessels  to  attempt 
to  enter,  one  of  two  things  in  my  opinion  becomes  their 
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duty,  either  to  remove  the  obstruction  or  to  close  their 
harbor  by  giving  notice  to  the  public  that  it  cannot  be 
safely  approached. 

So  far  as  the  evidence  shews,  they  undertook  the  removal 
of  the  obstruction,  but  had  not  effected  it  when  the  accident 
occurred,  which  gave  rise  to  the  present  action.  There  ap- 
pears to  have  been  nothing  done  to  warn  masters  and  owners 
of  vessels  that  the  harbor  was  not  as  well  calculated  to 
“ receive”  vessels  as  it  had  been  when  the  defendants  com- 
menced to  receive  toll.  The  plaintiff’s  vessel  was  of  a size 
certainly  not  larger,  nor  drawing  more  water,  than  the 
harbor  was  calculated  to  receive,  and  there  was  some  evi- 
dence that  the  captain  was  encouraged  to  enter. 

It  was  suggested  that  the  harbor  was  not  finished:  that  it 
was  intended  to  extend  the  piers  further  out ; and  that  when 
this  was  done  there  would  probably  be  no  bar  of  sand  form- 
ing off  the  entrance,  as  is  now  the  case,  and  owing  to  which 
the  vessel  in  question  was  lost.  The  power  and  right  to 
begin  charging  tolls  is  not  by  the  statute  made  dependent 
on  the  harbor  being  completed,  but  on  its  being  so  far  com- 
pleted as  to  be  capable  of  receiving  and  sheltering  vessels, 
By  exercising  the  power  the  defendants  assert  the  capacity, 
and  cannot  be  permitted  to  set  up  that  they  exercised  the 
power  too  soon. 

It  was  urged  in  argument,  that  if  the  defendants  were 
answerable  in  this  case  their  liability  would  have  no  limit, 
for  if  the  duty  of  removing  an  obstruction  outside  the  piers 
and  harbor  devolved  on  them,  then  at  any  distance  where 
an  obstruction  to  entering  the  harbor  existed  they  would  be 
equally  bound  to  remove  it ; and  that  this  obstruction  was 
in  the  open  lake,  where  the  defendants  had  no  control,  and 
for  which  they  ought  not  to  be  responsible. 

The  mere  fact  of  distance  from  the  end  of  the  artificial 
work  must  always  be  a question  of  degree.  If  there  existed 
such  an  obstacle  to  the  entrance  to  the  harbor,  that  without 
its  being  removed  or  opened  sufficiently  to  let  vessels  in  the 
harbor  itself  never  would  be  capable  of  receiving  vessels, 
there  would  in  effect  be  no  harbor,  and  no  tolls  could  be 
charged.  If  the  defendants  made  such  removal  or  opening* 


626  IN  THE  COURT  OF  ERROR  AND  APPEAL. 

and  began  to  charge  tolls,  the  duty  of  keeping  the  entrance 
open  would  in  my  opinion  clearly  attach. 

But  in  the  present  case  the  defendants  have  no  such  objec- 
tion in  fact  to  urge.  It  is,  as  regards  this  action,  merely 
speculative,  for  the  fact  is,  (at  least  I gather  so  from  the 
evidence,)  that  the  sand-bar  formed  outside  the  entrance  to 
the  harbor  is  the  result  of  the  piers  themselves  being  placed 
as  they  are.  It  is  not  a merely  natural  obstruction,  for  if 
the  piers  were  not  where  they  are,  and  in  their  present  con- 
dition, the  bar  would  not  be  there  either. 

I look  upon  the  defendants  as  having  contracted,  in 
consideration  of  their  being  allowed  to  charge  tolls,  to  Con- 
struct a harbor  capable  of  receiving  and  sheltering  vessels, 
and  as  long  as  they  continue  to  charge  tolls  to  maintain  the 
harbor  and  approaches  to  it  in  such  a state  that  vessels  of 
such  size  as  the  harbor  itself  is  fitted  for  may  enter  for 
shelter,  as  wel]  as  to  secure  or  deliver  cargo,  without  danger 
from  such  obstructions  as  are  reasonably  and  properly  under 
the  defendants’  control. 

Had  the  jury  taken  a different  view  as  to  the  negligence 
of  the  plaintiff  and  those  in  charge  of  his  property,  I am 
not  prepared  to  say  I should  have  dissented  from  them,  but 
I do  not  think  the  case  strong  enough  to  warrant  a new 
trial  on  this  ground,  and  the  argument  has  proceeded  mainly 
on  the  general  question  of  the  defendants’  liability. 

I think  the  appeal  should  be  dismissed  with  costs. 

Hagarty,  J. — I regret  being  obliged  to  concur  in  dismis- 
sing the  appeal,  as  I think  the  weight  of  evidence  strongly 
against  the  plaintiff.  But,  as  I understand  the  power  of 
this  court,  we  are  not  at  liberty  to  hold  this  a ground  for 
appeal. 

The  Harbor  Company  may  possibly  have  to  thank  them- 
selves for  the  result,  as  they  gave  no  evidence  whatever 
at  the  trial  to  explain  their  own  position,  or  to  give  the 
court  any  facts  explanatory  of  the  nature  of  their  incorpo- 
ration, or  as  to  the  usual  state  of  the  harbor  before  or  since 
the  erection  of  the  piers,  or  as  to  the  nature  of  the  shifting 
bar,  or  the  course  of  navigation  in  the  month  of  November, 
&c.,  &c. 
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As  from  the  scant  and  meagre  statements  at  the  trial  some 
evidence  was  given  that  the  company  seem  to  have  under- 
taken the  task  or  duty  of  dredging  out  an  approach  to  the 
harbor  mouth,  I cannot  say  that  the  jury  were  clearly  un- 
warranted in  assuming  that  they  had  neglected  a duty  for- 
mally and  publicly  assumed  by  them,  not  merely  of  afford- 
ing a shelter  to  vessels,  but  of  maintaining  a reasonably 
accessible  entrance  within  their  piers. 

Had  the  evidence  been  merely  that  a company  had  con- 
structed a small  harbor  by  erecting  two  piers  at  the  mouth 
of  a creek,  and  that  outside  the  piers,  200  yards  or  further, 
there  was  a known  natural  bar  of  sand  or  rock,  giving  a 
depth  of  water  varying  from  3 to  8 or  10  feet,  and  that  the 
company  never  had  interfered  with  or  tried  to  deepen  the 
channel,  or  in  any  way  professed  to  alter  its  natural  state, 
I cannot  at  present  think  the  law  casts  any  duty  on  them  to 
insure  to  all  vessels  ordinarily  used  in  lake  navigation  a 
safe  and  commodious  access  to  the  shelter  of  their  piers. 

But  if  such  company  profess  so  to  do,  and  in  fact  employ 
themselves  in  deepening  or  widening  the  natural  channel, 
rendering  it  passable  for  vessels  of  greater  burden  than  be- 
fore, I think  they  must  be  held  answerable  for  any  neglect  of 
the  duty  which  they  have  publicly  taken  upon  themselves, 
although  the  law  may  not  have  imposed  such  duty  upon 
them  from  the  mere  fact  of  their  erecting  piers  for 
shelter  of  all  craft  able  to  pass  the  channel  in  its  natural 
state. 

Per  Cur. — Appeal  dismissed,  (a) 

[a)  The  Chief  Justice  of  the  Common  Pleas  has  kindly  referred  the  re- 
porter to  the  following  note  of  a case  tried  in  England  in  December,  1859, 
which  appears  in  the  Annual  Register  for  that  year — Vol.  CL,  page  187. 
“ ^40,000  damages — In  the  Court  of  Exchequer  the  case  of  Penhallow  v. 
The  Mersey  Docks,  was  heard.  The  Sierra  Nevada , a ship  belonging  to  the 
plaintiffs,  laden,  with  guano,  was  passing  through  the  gates  of  the  docks  of 
the  defendants,  when  she  struck  amidships  upon  a bank  of  mud,  which  had 
been  improperly  permitted  by  the  defendants  to  accumulate  upon  the  cill. 
The  ship  broke,  and  the  water  entering  destroyed  the  cargo.  The  jury  found 
a verdict  for  the  plaintiff  with  damages  ^40, 000.  ” 

An  application  to  change  the  venue  in  that  case  is  reported  in  29  L.  J. 
Ex.  21,  from  which  it  appears  to  have  been  an  action  arising  from  the  same 
accident  as  that  on  account  of  which  the  suit  of  Gibbs  v.  The  Trustees  of 
the  Liverpool  Docks,  (3  H.  & N.  164,)  was  brought,  the  owners  of  the  ship 
being  the  plaintiffs  in  one  case,  and  the  owners  of  the  cargo  in  the  other. 

See  Thompson  v.  The  North  Eastern  Railway  Company,  (3  L.  T.  Rep.  N. 
S.  618,)  reported  since  the  decision  of  Webb  v.  Port  Bruce  Harbor  Co. 
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Peebles  et  al.  v.  Lottridge  and  Potts. 

Ejectment — Order  to  substitute  one  defendant  for  another — Record  made  up 
against  both — Irregularity — Evidence  of  title. 

Ejectment  having  been  brought  against  A.,  B.  was  by  judge’s  order  allowed 
to  defend  in  his  place,  and  the  issue  book  and  notice  of  trial  were  served 
as  against  B.  alone,  but  A.’s  name  was  inserted  in  the  record  as  a co-de- 
fendant. A verdict  having  been  found  for  the  plaintiff,  on  motion  in  term 
an  affidavit  was  filed  that  B.’s  attorney  was  not  aware  of  A.’s  name  being 
on  the  record  until  after  the  trial  had  commenced,  and  that  B.  had  been 
prejudiced  in  his  defence  by  being  deprived  of  A.’s  evidence. 

The  court  set  aside  the  record  and  verdict  for  irregularity. 

The  plaintiffs  claimed  under  a mortgage  from  A.,  whose  title  B.  denied  ; and 
Semble,  that  upon  the  evidence,  set  out  below,  the  verdict  could  not  have 
been  supported. 

Ejectment  for  the  Albion  Hotel,  situate  on  part  of  the 
beach  known  as  Burlington  Beach,  in  the  township  of  Salt- 
fleet. 

The  plaintiffs  claimed  title  by  virtue  of  a mortgage  exe- 
cuted by  the  defendant  Potts  and  his  wife,  dated  the  23rd 
of  March,  1858. 

The  defendant  Potts  did  not  appear  to  the  wric  or  make 
any  defence,  but  his  name  was  retained  upon  the  record  as 
the  person  to  whom  the  writ  of  ejectment  was  directed. 

The  defendant  Lottridge  appeared  under  leave  obtained 
for  that  purpose  from  a judge,  and  gave  notice  that  besides 
denying  the  plaintiffs’  title,  he  claimed  the  premises  in  ques- 
tion ; 1st.  By  conveyance  from  his  late  father,  William 
Lottridge.  2nd.  By  grant  from  the  Crown  to  himself  the 
defendant,  or  to  those  through  whom  he  claimed,  or  some  of 
them.  3rd.  By  an  adverse  possession  by  himself  and  those 
through  whom  he  claimed  for  sixty  years  and  upwards. 
4th.  By  adverse  possession  by  himself  and  those  through 
whom  he  claimed  for  twenty  years  and  upwards. 

The  trial  took  place  at  Hamilton  before  Burns,  J.,  and 
the  facts  appeared  as  follows  : — The  defendant  Potts  occu- 
pied an  old  house  upon  the  beach,  which  he  rented  from  the 
defendant  Lottridge.  That  house  was  situated  upon  ground 
belonging  to  the  government,  and  Lottridge  and  his  father 
before  him  had  held  possession  of  it,  with  some  land  fenced 
in,  and  at  one  time  the  father  was  in  possession  of  the  land 
where  the  Albion  house  was  built.  The  defendant  Potts 
built  the  house  called  the  Albion  Hotel  upon  vacant  land, 
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part  of  Burlington  Beach,  about  a hundred  yards  from  the 
old  house  which  he  had  occupied  as  tenant  to  Lottridge. 
The  plaintiffs  were  the  contractors  and  builders  of  the  hotel 
for  the  defendant  Potts,  and  furnished  all  the  materials. 
After  the  building  was  finished  Potts  moved  into  it  and  occu- 
pied it,  and  he  still  continued  to  live  in  it.  Potts  executed 
the  mortgage  to  the  plaintiffs  after  he  was  in  possession,  for 
the  purpose  of  securing  to  the  plaintiffs  the  price  of  con- 
structing the  hotel  and  the  materials. 

The  only  evidence  given  by  the  defendant  of  ownership 
was,  that  before  the  war  of  1812  the  father  of  Lottridge 
lived  in  what  was  called  the  government  house,  and  had  pos- 
session of  some  of  the  beach  with  it.  Then  a new  house 
was  put  up  after  that  house  was  burned  during  the  war,  and 
Lottridge’s  father  was  in  possession  of  that  and  part  of  the 
beach.  The  witness  could  not  say  that  he  had  ever  fenced 
in  the  place  where  Potts  built  the  Albion  Hotel. 

The  learned  judge  left  it  to  the  jury  to  say  whether  de- 
fendant Lottridge,  or  his  father  before  him,  ever  had  posses- 
sion of  the  land  upon  which  the  Albion  Hotel  was  built, 
within  the  period  of  twenty  years  before  this  action  was 
brought.  The  jury  found  that  defendant  Lottridge  had  not, 
nor  had  his  father  ever  been  in  possession  of  the  land  where 
the  hotel  was  built  and  fenced  for  the  plaintiffs. 

O'Reilly , Q.C.,  obtained  a rule  to  shew  cause  why  the  nisi 
prius  record,  and  the  verdict  entered  thereon,  should  not  be 
set  aside  for  irregularity,  in  inserting  Potts’  name  as  a co- 
defendant instead  of  having  Lottridge’s  name  as  sole  defen- 
dant ; or  why  the  verdict  should  not  be  set  aside  and  a new 
trial  had  on  the  ground  of  misdirection  of  the  learned  judge 
in  holding  that  there  was  evidence  for  the  jury  of  title  in 
the  plaintiffs  ; and  why  there  should  not  be  a new  trial  on 
the  ground  of  surprise  on  the  point  of  the  alleged  possession 
of  Potts. 

The  first  part  of  the  application  was  supported  by  the  affi- 
davit of  the  attorney  of  Lottridge,  shewing  that  a j udge’s 
order  was  obtained  on  the  14th  of  January  last  for  defendant 
Lottridge  to  appear  in  lieu  of  the  tenant ; that  the  issue 
book  was  made  up  and  served,  and  also  notice  of  trial  served 
in  the  name  of  Lottridge  alone  as  a defendant ; and  the  at- 
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torney  swore  that  he  did  not  know  that  Potts’  name  was  still 
retained  as  a defendant  until  after  the  trial  had  commenced, 
and  that  the  said  Potts  was  rejected  as  a witness  for  defen- 
dant at  the  trial  in  consequence  thereof. 

The  latter  part  of  the  application  was  supported  by  the 
affidavits  of  the  defendant  Lottridge  and  Potts.  The  defen- 
dant Lottridge  stated  that  he  claimed  by  length  of  possession 
of  the  piece  of  ground  where  the  hotel  stood,  and  also  con- 
tended that  the  original  patent  to  his  father,  from  whom  he 
claimed,  covered  the  piece  in  question.  With  regard  to  the 
posssession,  they  both  stated  that  Potts  erected  the  hotel 
contrary  to  the  orders  and  directions  of  Lottridge!,  and  that 
while  the  plaintiffs  were  doing  the  work  for  Potts  the  defen- 
dant Lottridge  forbade  their  proceeding  with  the  work:  that 
in  the  month  of  September,  1859,  Lottridge  brought  an  ac- 
tion of  ejectment  against  Potts,  and  obtained  judgment  by 
default,  after  which  Lottridge  granted  Potts  a lease  of  the 
hotel  and  grounds,  under  which  he  was  in  possession  when 
the  present  claim  was  brought.  Potts  denied  that  he  was 
in  possession  of  the  premises  at  the  time  the  mortgage  was 
executed,  it  was  also  stated  that  the  defendant  Lottridge 
was  going  to  call  one  of  the  plaintiffs  as  a witness  with  re- 
spect to  the  possession,  and  of  their  being  forbidden  to  pro- 
ceed in  the  erection  of  the  hotel,  but  that  the  plaintiff 
quitted  the  court  just  as  the  trial  was  called  on,  though  he 
had  been  in  attendance  every  day  before,  and  was  on  that 
day  half  an  hour  before  the  trial. 

M.  G.  Cameron  shewed  cause.  He  filed  no  affidavit  ex- 
plaining why  the  record  was  made  up  as  it  was. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

On  reading  the  affidavits  filed  on  the  part  of  the  defendant 
Lottridge,  we  are  of  opinion  that  the  rule  should  be  made 
absolute  for  settling  aside  the  nisiprius  record  and  the  ver- 
dict for  the  plaintiffs,  for  irregularity,  in  making  up  the  re- 
cord with  the  name  of  Kennedy  Sinclair  Potts  as  a co-defen- 
dant— Lottridge  having  been  by  order  of  a judge  admitted 
to  defend  in  lieu  of  Potts,  and  not  jointly  with  him,  and 
the  issue  book  having  been  made  up  accordingly,  and  the 
plaintiffs’  notice  of  trial  being  in  a cause  in  which  Lottridge 
was  named  the  sole  defendant. 
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It  is  sworn  that  Lottridge  suffered  a disadvantage  in  con- 
sequence, not  being  able  to  avail  himself  of  the  evidence  of 
Potts  because  he  was  a defendant  on  the  record,  though  until 
the  trial  the  defendant  Lottridge  had  no  knowledge  that 
such  was  the  case,  but  had  every  reason  to  think  otherwise, 
from  the  terms  of  the  judge’s  order,  from  the  issue  book  de- 
livered, and  from  the  notice  of  trial  served  upon  him. 

As  we  think  the  defendant  Lottridge  is  entitled  as  of  strict 
right  to  have  the  proceedings  set  aside,  which  are  inconsist- 
ent with  the  judge’s  order  made  in  the  cause,  it  is  not  neces- 
sary for  us  to  go  into  the  other  question  of  the  sufficiency 
of  the  plaintiff’s  evidence  of  title ; and  I will  only  say  that 
at  present  it  does  not  appear  to  me  that  the  plaintiffs  did 
give  such  evidence  of  title  as  entitled  them,  or  any  of  them, 
to  a verdict,  for  the  fact  of  Potts  having  mortgaged  the  pre- 
mises to  the  plaintiffs  could  estop  no  one  but  himself  and 
those  claiming  under  him  from  denying  the  mortgagee’s  title, 
and  Lottridge,  it  appears,  did  not  claim  under  him,  but  his 
possession  was  rather  under  Lottridge. 

We  make  the  rule  absolute  to  set  aside  the  nisi  prius  re- 
cord, and  verdict  for  the  plaintiffs,  for  irregularity. 

Rule  absolute. 


Martin  v.  Weld  et  al. 

Boundaries — Possession — Mutual  Error — Statute  of  Limitations. 

The  fact  that  both  plaintiff  and  defendant  were  under  a common  error  as  to 
the  true  boundary  of  their  lands  will  not  prevent  the  Statute  of  Limitations 
from  running  against  the  true  line,  though  it  would  be  otherwise  if  it  had 
been  agreed  upon  between  them  that  a certain  line  should  govern  whether 
correct  or  not. 

Trespass  to  parts  of  lots  11  and  12,  in  concession  D.,  in 
the  Township  of  Delaware,  described  by  metes  and  bounds, 
for  destroying  the  plaintiff’s  rails  and  for  assaulting  the 
plaintiff. 

At  the  trial,  at  London,  before  Richards,  J.,  it  appeared 
that  the  plaintiff  and  the  defendant  Stephen  Weld  had  got 
into  a dispute  about  boundaries,  Weld  owning  lot  No.  11,  and 
the  plaintiff  lot  No.  12,  and  while  the  plaintiff  was  putting 
up  a fence  on  what  he  claimed  to  be  the  proper  line  these 
defendants  came  up  to  him,  and  cut  up  some  of  the  rails, 
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and  defendant  Stephen  Weld  struck  him,  but  not  before  the 
plaintiff  had  assaulted  and  struck  Weld. 

The  learned  judge  told  the  jury  that  he  thought  the  sur- 
vey on  which  the  defendant  Stephen  Weld  relied  appeared 
to  be  correct,  and  if  it  were,  then,  so  far  as  he  was  concerned, 
he  was  justified  in  entering  upon  his  own  land,  and  cutting 
up  his  own  rails,  for  they  had  been  just  before  made  from  a 
tree  cut,  as  it  seemed,  on  the  defendant’s  side  of  the  division 
line ; unless,  indeed,  the  jury  should  be  satisfied  from  the 
evidence  that’  the  plaintiff  had  been  twenty  years  in  actual 
possession  of  the  locus  in  quo  by  inclosing  and  using  it,  as 
to  which  the  evidence  was  contradictory,  and  perhaps  left 
the  point  uncertain. 

The  plaintiff  had  settled  upon  his  lot  (No.  12)  in  1829, 
and  continued  ever  since  to  reside  upon  it,  and  according  to 
some  evidence  given  on  his  part  he  had  for  more  than 
twenty  years  been  in  actual  exclusive  possession  of  the 
piece  of  land  in  dispute,  at  least  of  that  part  of  it  where  the 
alleged  trespass  was  committed  by  the  defendants.  The 
evidence  on  the  part  of  the  defence,  however,  tended  to  prove 
the  contrary. 

The  jury  found  for  the  plaintiff*,  and  £2  damages. 

Becher,  Q.C.,  obtained  a rule  nisi  for  a new  trial  on  the 
law  and  evidence,  for  misdirection,  and  on  affidavits,  to 
which  J.  Wilson,  Q.  C.,  shewed  cause. 

The  misdirection  complained  of  was  in  regard  to  the  evi- 
dence upon  the  point  of  twenty  years’  possession  by  the 
plaintiff  of  the  locus  in  quo  and  the  effect  of  such  posses- 
sion under  the  circumstance  of  an  alleged  common  error  as 
respected  the  true  boundary. 

Robinson,  C.  J. — We  do  not  consider  that  the  fact  (if  the 
truth  was  so)  that  the  plaintiff*  and  defendant  were  under 
a common  error  in  regard  to  the  true  line  of  division  be- 
tween them,  would  prevent  the  new  Statute  of  Limitations 
running,  though  it  might  and  has  been  allowed  to  do  so  un- 
der the  former  law,  when  it  was  necessary  to  make  it  appear 
that  the  possession  for  twenty  years  was  adverse,  and  not 
with  acquiescence  or  permission. 
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If  it  were  shewn  that  a line  had  been  agreed  to  between  the 
respective  proprietors,  and  that  it  was  understood  it  should 
govern,  whether  perfectly  correct  or  not,  the  case  would  be 
different.  That  would  be  a conventional  line  binding  upon 
both  parties,  on  the  principle  of  an  estoppel  in  pais.  Here, 
according  to  the  true  line  of  division,  if  that  alone  should 
govern  under  the  circumstances,  the  defendants  would  seem 
entitled  to  a verdict,  but  the  evidence  of  possession  being 
held  by  the  plaintiff  for  more  than  twenty  years  of  the  locus 
in  quo , does  seem  to  be  sufficient  to  warrant  the  verdict, 
and  we  have  determined  that  upon  the  evidence  given  at 
the  trial  it  ought  not  to  be  disturbed. 

Rule  discharged. 


Vanburen  v.  George  E.  Bull,  William  Downing,  Willard 
Conkey,  James  O’Hara,  Richard  Corrigan,  Smith 
Foote  and  Mary  Foote,  his  wife. 

School  trustees  and  teacher — Arbitration  between — Power  of  Arbitrators — 
Personal  liability  of  trustees. 

Declaration , for  converting  the  plaintiffs  goods.  Plea , that  during  1859,  the 
plaintiff  was  one  of  the  trustees  for  a certain  school  section,  the  trustees  of 
which  for  1857  had  employed  one  F.  as  a teacher  by  agreement  under  their 
corporate  seal : that  differences  having  arisen  between  the  trustees  and  F. , 
they  were,  in  1859,  referred  to  arbitration  under  the  provisions  of  the  sta- 
tute, and  the  arbitrators  awarded  that  there  was  due  to  F.  ^25  4s.  9d.  : 
that  the  trustees  should  pay  F.  that  sum,  with  ^14  for  costs  of  the  arbitra- 
tion, out  of  the  funds  of  the  school  sections,  within  thirty  days  ; and  that  if 
they  should  refuse  or  neglect  to  do  so,  they  should,  be  personally  liable  for 
the  same  : that  they  did  neglect  and  refuse  to  pay,  and  to  exercise  their 
corporate  powers  to  collect  the  sum  required,  and  therefore  the  arbitrators 
issued  their  warrant  to  levy  the  same  out  of  the  funds  of  the  section,  which 
was  returned  nulla  bona  : that  the  arbitrators  then  summoned  the  plaintiff 
and  the  other  trustees  to  shew  cause  why  a warrant  should  not  issue  against 
their  property  for  the  amount ; that  the  plaintiff  having  appeared  and  shewn 
no  sufficient  cause,  they  adjudged  that  the  plaintiff  and  the  other  trustees 
were  personally  liable  and  should  pay  the  sum  awarded,  together  with  £$ 
6s.  for  subsequent  costs  ; and  that  afterwards  they  issued  a warrant  to  levy 
this  amount  from  their  goods,  under  which  the  plaintiff’s  goods  were  seized 
and  sold,  which  is  the  grievance  complained  of. 

Held  on  demurrer,  plea  bad,  for — 1.  The  arbitrators  had  no  power  to  award 
costs.  2.  Nor  that  the  sum  should  be  paid  within  thirty  days.  3.  Nor  to 
resume  consideration  of  the  matter,  after  having  once  made  their  award. 
4.  Nor  to  decide  that  the  trustees  were  personally  liable. 

Trustees  cannot  be  held  liable  unless  they  wilfully  neglect  to  do  their  duty, 
not  where  they  decline  in  good  faith  to  exercise  their  corporate  powers,  on 
account  of  any  doubt  or  legal  difficulty  which  they  suppose  to  exist. 

Declaration,  for  converting  to  defendants’  use  and  de- 
priving the  plaintiff  of  the  use  and  possession  of  his  goods. 
4)1  VOL.  xix.  u.  e.,  Q.  B. 
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Plea,  by  defendants  George  E.  Bull,  William  Downing, 
and  Willard  Conkey,  that  during  and  for  the  year  1859,  and 
from,  up  to,  and  until  and  after  the  committing  of  the  alleged 
grievances  in  the  declaration  mentioned,  the  plaintiff  was  one 
of  the  school  trustees  for  Union  school  section  number  two 
of  the  township  of  Rawdon,  in  the  county  of  Hastings  ; and 
that  the  trustees  of  the  said  school  section  for  the  year  1859, 
by  a certain  agreement  in  writing,  under  the  corporate  seal 
of  the  said  section,  hired  and  employed  the  defendant  Mary 
Foote,  then  Mary  Stevens,  as  a teacher,  to  teach  in  the  said 
school  section  for  a certain  period,  and  at  a certain  salary  in 
the  said  agreement  mentioned  : that  the  said  Mary  Foote 
did,  in  accordance  with  the  said  agreement,  duly  perform 
the  duties  of  such  teacher,  and  carry  out  and  fulfil  the  said 
agreement  so  entered  into  with  the  trustees  on  her  part : 
that  some  disputes  and  differences  having  arisen  between 
the  trustees  of  the  said  school  section  and  the  said  defendant 
Mary  Foote,  then  Mary  Stevens,  with  respect  to  the  payment 
of  her  salary  under  the  said  agreement,  and  the  said  pay- 
ment having  been  delayed  for  a long  time,  although  repeated 
applications  for  payment  had  been  made  by  the  said  Mary 
Foote,  then  Mary  Stevens,  to  the  trustees  of  the  said  section, 
the  said  defendant  Mary  Foote,  then  Mary  Stevens,  for  the 
purpose  of  arranging  and  settling  the  said  difference,  and  to 
obtain  payment  of  the  said  claim,  and  in  accordance  with 
the  statute  in  that  behalf,  determined  to  have  the  matter  re- 
ferred to  arbitration  ; and  thereupon,  about  the  7th  day  of 
May,  1859,  called  upon  and  required  the  trustees  of  the  said 
section,  of  whom  the  said  plaintiff  was  then  one,  to  nominate 
and  appoint  an  arbitrator  to  act  in  their  behalf  and  that  of 
the  said  section  in  the  said  matter : that  the  said  defendant 
Mary  Foote,  then  Mary  Stevens,  immediately  thereupon 
nominated  and  appointed  the  defendant  George  E.  Bull  as 
her  arbitrator,  and  the  said  then  trustees  of  the  school  section, 
of  whom  the  plaintiff  was  one,  thereupon  nominated  and 
appointed  the  defendant  Willard  Conkey  as  their  arbitrator, 
and  that  of  the  said  section,  and  the  local  superintendent  for 
the  said  section  nominated  and  appointed  one  Henry  Brown 
as  third  arbitrator,  in  the  place  of  him,  the  said  superin  ten- 
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dent,  to  arbitrate  upon  the  said  matter  in  dispute  and  differ- 
ences between  the  said  Mary  Foote,  then  Mary  Stevens,  and 
the  trustees  of  the  said  section,  in  accordance  with  the  statute 
in  that  behalf. 

That  the  said  arbitrators  having  taken  on  themselves  the 
burthen  of  the  said  reference,  and  having  duly  considered 
and  weighed  the  matters  to  them  referred,  and  having  heard 
the  plaintiff  in  the  said  matter,  the  said  plaintiff  having  ap- 
peared before  them  as  such  arbitrators  as  aforesaid  in  the 
said  matter ; they,  the  said  arbitrators,  did,  in  accordance 
with  the  said  statute,  on  the  5th  of  July,  1859,  duly  make 
and  publish  their  award  in  writing,  under  their  respective 
hands  and  seals,  of  and  concerning  the  matters  to  them 
referred,  and  thereby  awarded  that  there  was  due  and  owing 
at  the  time  of  the  making  of  the  same  to  the  said  Mary 
Foote,  then  Mary  Stevens,  and  described  in  the  said  award 
as  Mary  Evangeline  Stevens,  the  sum  of  £25  4s.‘9d.,  by  and 
from  the  trustees  of  the  said  school  section;  and  by  which 
said  award  it  was  further  ordered  that  the  said  trustees 
should  pay  or  cause  to  be  paid  to  the  said  Mary  Foote,  then 
Mary  Stevens,  the  said  sum  of  £25  4s.  9d.,  and  also  the  fur- 
ther sum  of  £13  for  costs,  charges  and  expenses  attending 
the  said  reference,  arbitration  and  award  ; and  the  said  ar- 
bitrators did  further  order  and  adjudge,  in  and  by  the  said 
award,  that  the  said  trustees  should  pay  or  cause  to  be  paid 
the  said  several  sums  of  money,  amounting  in  all  to  the  sum 
of  £39  4s.  9d.,  out  of  the  funds  of  the  said  union  school 
section  thirty  days  from  the  date  of  the  said  award ; and 
in  case  the  said  trustees  should  refuse  or  neglect  to  pay  the 
said  sum  by  the  said  time,  then  that  the  said  trustees  should 
be  personally  liable  for  the  same,  and  that  then  the  said 
plaintiff,  and  one  Peter  J.  Weaver  and  Thomas  M.  Bell,  being 
such  trustees  as  aforesaid,  should  pay  or  cause  to  be  paid 
the  said  sum — all  of  which  will  more  fully  and  at  large  ap- 
pear from  the  said  award,  when  produced,  and  all  of  which 
the  plaintiff  had  notice. 

And  the  defendants  say  that  the  said  trustees  of  the  said 
section  did  neglect  and  refuse  to  pay  the  said  sum  of  £39 
4s.  9d.  at  the  time  aforesaid,  and  did  neglect  and  refuse  to 
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exercise  their  corporate  powers  as  such  trustees  as  aforesaid 
to  collect  the  sum  or  sums  necessary  to  fulfil  their  corporate 
obligations  in  the  said  matter ; and  thereupon  the  said  arbb 
trators,  for  the  purpose  of  enforcing  the  said  award,  and 
obtaining  payment  for  the  said  Mary  Foote,  then  Mary 
Stevens,  of  the  moneys  thereby  awarded  to  her,  did  at  her 
request,  and  in  accordance  with  the  statute  in  that  behalf 
made  and  provided,  and  after  the  expiration  of  the  said 
period  of  thirty  days,  duly  issue  their  warrant  under  their 
hands  and  seals,  and  directed  the  same  to  the  defendant 
William  Downing,  as  their  bailiff,  and  thereby  and  therein 
after  reciting  the  said  award,  commanded  the  said  defendant 
William  Downing  to  make  and  levy,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  union  school  section  num- 
ber two,  in  the  township  of  Rawdon,  the  said  sum  of  £39 
4s.  9d.,  and  costs  of  execution,  and  to  pay  the  same  over  to 
them,  the  said  arbitrators,  for  the  said  Mary  Foote,  then 
Mary  Stevens,  of  all  which  the  plaintiff  had  notice. 

And  the  defendants  further  say,  that  the  said  warrant  was 
thereupon,  and  after  the  issuing  of  the  same,  duly  placed  in 
the  hands  of  the  said  defendant  William  Downing  for  exe- 
cution, and  that  the  said  defendant  William  Downing  duly 
returned  the  same  on  the  8th  of  August,  1859,  to  the  said 
arbitrators  nulla  bona , of  all  which  the  plaintiff  had  notice. 

And  the  defendants  say,  that  thereupon,  and  after  the 
return  of  the  said  warrant,  the  said  arbitrators,  in  pursuance 
of  the  powers  in  them  vested,  and  of  the  statute  in  that 
behalf,  on  the  29th  of  September,  1859,  by  a summons  under 
their  hands  and  seals,  and  served  on  the  said  plaintiff,  sum- 
moned the  said  plaintiff'  and  the  said  Peter  J.  Weaver,  and 
the  said  Bell,  to  appear  before  them  at  a time  and  place 
therein  mentioned,  and  shew  cause,  if  any  they  had,  why  a 
warrant  should  not  be  issued  against  their  personal  property 
for  the  amount  of  the  said  award  and  costs,  in  consequence 
of  their  having  refused  to  exercise  their  corporate  powers  as 
such  trustees  as  aforesaid  to  collect  the  sum  or  sums  neces- 
sary to  fulfil  their  corporate  obligations  in  the  said  matter ; 
and  the  said  defendants  say  that  the  said  plaintiff  and  the 
said  Weaver,  and  the  said  Bell,  did  neglect  and  refuse  to 
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exercise  their  corporate  powers  to  collect  the  sum  necessary 
to  fulfil  their  corporate  obligations  in  the  matter,  and  the 
amount  of  the  said  award  and  costs. 

And  the  defendants  say,  that  the  plaintiff  appeared  under 
the  said  summons,  and  the  said  plaintiff  having  so  appeared 
under  the  said  summons,  and  having  shewn  no  good  and 
sufficient  cause  or  reason,  in  answer  to  the  said  summons, 
they,  the  said  arbitrators,  in  pursuance  of  their  said  office  as 
such  arbitrators  as  aforesaid,  and  of  the  statute,  did,  on  the 
3rd  of  October,  1859,  order  and  award,  in  the  matter  of  the 
said  reference,  that  the  said  plaintiff  had  no  good  and  suffi- 
cient reason  or  cause  to  shew  why  such  warrant  should  not 
be  issued ; and  did  order,  award,  and  adjudge  that  the  said 
plaintiff  and  the  said  Weaver,  and  the  said  Bell,  were  per- 
sonally liable  and  responsible  for  the  amount  of  the  said 
award  and  costs,  and  all  subsequent  costs,  charges  and  ex- 
penses incurred  in  the  said  matter ; and  they,  the  said  arbi- 
trators, did  further  order,  award  and  adjudge,  that  the  said 
plaintiff,  and  the  said  Weaver  and  Bell,  did  neglect  and  re- 
fuse to  exercise  their  corporate  powers  as  such  trustees  as 
aforesaid,  to  collect  the  sum  and  sums  necessary  to  discharge 
the  corporate  obligations  in  the  said  matter,  and  that  the 
said  plaintiff,  and  the  said  Weaver  and  Bell,  should  forth- 
with pay  or  cause  to  be  paid  unto  the  said  Mary  Foote,  then 
Mary  Stevens,  the  said  sum  of  £39  4s.  9d.,  together  with  a 
further  sum  of  £5  6s.,  being  a balance  due  on  subsequent 
costs,  charges  and  expenses  in  the  matter  of  the  said  arbi- 
tration, of  all  which  the  plaintiff  had  notice. 

And  the  defendants  say  that  thereupon,  and  after  the  mak- 
ing of  the  said  last  mentioned  award,  on  the  3rd  of  Oct.,  1859 
the  said  arbitrators,  in  pursuance  of  their  said  power  as  arbi- 
trators as  aforesaid,  and  in  accordance  with  the  statute,  duly 
issued  a certain  other  warrant  under  their  hands  and  seals, 
and  directed  the  same  to  the  defendant  William  Downing, 
thereby  commanding  him  to  levy  of  the  goods  and  chattels 
of  the  said  plaintiff,  and  the  said  Weaver  and  Bell,  the  moneys 
in  the  said  warrant  mentioned,  and  which  warrant  states  on 
the  face  of  it  the  proceedings  against  the  said  trustees 
of  union  school  section  number  two,  in  the  township  of 
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Rawdon,  in  the  county  of  Hastings,  the  making  of  the  award, 
the  amount  awarded,  and  the  issue  and  return  of  the  warrant 
above  mentioned  against  the  goods  and  chattels  of  the  said 
school  section,  and  the  said  summons  to  the  said  trustees  to 
appear  before  them,  the  said  arbitrators,  to  shew  cause  why 
the  said  warrant  should  not  issue  against  their  own  proper 
goods  and  chattels,  and  also  therein  all  the  proceedings  had 
thereon,  and  also  on  the  face  of  it*  shews  and  alleges  that 
the  said  trustees  of  said  school  section  did  and  had  neglected 
and  refused  to  exercise  their  corporate  powers  as  required 
by  law,  as  such  trustees  as  aforesaid,  for  the  purpose  of  liqui- 
dating and  paying  off  such  award  first  above  mentioned,  and 
of  discharging  their  corporate  obligations  in  the  said  matter, 
and  which  warrant  was  directed  by  said  arbitrators  to  said 
William  Downing,  describing  him  in  due  form  of  law,  re- 
quiring and  commanding  him  to  make  and  levy  by  distress 
and  sale  of  the  goods  and  chattels  of  the  plaintiff,  and  the 
said  Weaver  and  the  said  Bell,  the  amounts  mentioned  in 
the  said  warrant,  in  all  being  the  sum  of  £43  10s.  9d.,  and 
his  costs  of  doing  so : all  of  which  on  reference  to  said  war- 
rant will  more  particularly  appear,  and  of  all  which  the 
plaintiff  had  notice. 

And  the  defendants  further  say,  that  the  said  defendant 
William  Downing, ,as  such  bailiff  as  aforesaid,  and  under  and 
by  virtue  of  the  said  last  mentioned  warrant  delivered  to 
him  by  the  defendant,  and  pursuant  to  the  statute,  seized 
and  took  in  execution  the  goods  and  chattels  of  the  plaintiff 
in  the  declaration  mentioned,  and  sold  the  same,  and  levied 
thereout  the  moneys  directed  to  be  levied  in  and  by  said 
warrant,  which  is  the  conversion  and  wrongful  deprivation 
and  grievance  in  the  said  declaration  mentioned,  of  all  which 
the  plaintiff  had  before  the  commencement  of  this  suit  full 
notice.  The  words  defendants  in  this  plea,  refer  solely  to 
those  mentioned  in  the  introductory  part  thereof. 

Demurrer , on  the  grounds  that  if  everything  stated  in  the 
plea  were  true,  it  would  afford  no  defence,  because  by  the  school 
act  it  could  never  have  been  contemplated  that  the  private 
property  of  school  trnstees  should  be  held  liable  owing  to  the 
awards  of  arbitrators;  and  even  if  they  did  neglect  or  refuse  to 
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exercise  their  corporate  powers  it  must  be  a wilful  neglect  on 
the  part  of  the  trustees,  and  one  calculated  to  defeat  the 
operations  of  the  school  law  : that  the  plea  does  not  shew 
this,  nor  that  the  plaintiff  could  recover  any  moneys,  if  he 
paid  them  under  the  awards,  from  the  inhabitants  of  the 
school  section. 

The  case  was  argued  last  term,  by  O'Hare,  for  the  plain- 
tiff* who  cited  Kennedy  v.  Burness,  15  U.  C.  R.  173 ; Ken- 
nedy v.  Hall,  7 C.  P.  218,  221. 

Bell  (of  Belleville)  contra,  cited  Tiernan  v.  School  Trus- 
tees of  Nepean,  11  U.  C R.  15  ; Consol.  Stats.  U.  C.  ch.  61, 
secs.  26,  27,  sub-secs.  8,  10,  11,  20,  secs.  83,  81,  87. 

Robinson  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  now  seen  that  this  case  is  not  affected  by  any 
thing  contained  in  the  School  Act  passed  in  the  last  ses- 
sion, (23  Vic.,  ch.  19,)  which  we  had  not  had  an  opportunity 
of  seeing  last  term,  as  it  had  not  then  been  published. 

The  plaintiff  is  in  our  opinion  entitled  to  judgment  on  the 
demurrer,  for  we  think  the  special  plea  of  justification  fails 
on  several  grounds. 

First,  we  do  not  find  that  the  School  Acts  give  any  au- 
thority to  the  arbitrators  to  award  costs  in  such  cases,  and  if 
the  award  was  bad  in  that  respect,  then  the  warrant  against 
the  goods  of  the  plaintiff  was  illegal,  and  does  not  support 
the  seizure. 

Then,  secondly,  the  arbitrators,  in  our  opinion,  had  no 
authority  to  award  that  the  sum  which  they  found  due  to 
the  teacher,  and  the  costs  of  the  award,  should  be  paid  in 
thirty  days,  or  that  the  trustees  should  be  personally  res- 
ponsible. That  is  in  effect  taking  upon  themselves  to  de- 
termine that  by  the  due  exercise  of  their  corporate  powers 
the  trustees  could  certainly  have  imposed  a rate  and  caused 
it  to  be  collected  within  thirty  days  ; or  that  the  trustees 
had  within  their  control  as  trustees  the  means  of  otherwise 
paying  the  award,  neither  of  which  questions  is  by  any  law 
that  we  can  find  submited  to  their  decision. 

Thirdly. — After  having  made  an  award  the  arbitrators’ 
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authority  was,  we  think,  at  an  end,  and  they  had  no  power 
to  resume  consideration  of  any  matter  in  difference  between 
the  teacher  and  trustees,  and  to  make  a second  award,  and 
make  also  a second  allowance  of  costs. 

Fourthly,  which  is  the  main  point  in  the  case,  we  do  not 
think  that  it  is  made  any  part  of  the  duty  of  the  arbitra- 
tors by  the  law  to  decide  whether  the  school  trustees  had 
or  had  not  wilfully  neglected  or  refused  to  exercise  their 
corporate  powers  for  raising  and  paying  the  money  which 
they  awarded.  It  appears  to  us  that  that  is  a question  for 
courts  of  justice  to  determine  in  any  action  that  may  be 
brought  against  the  trustees,  charging  them  as  being  indi- 
vidually responsible  by  reason  of  such  alleged  refusal  or 
neglect,  for  we  do  not  take  it  that  that  can  be  called  a 
matter  in  dispute  between  the  teacher  and  the  trustees.  It 
is  rather  a point  on  which  the  statute  itself  has  made  pro- 
vision, upon  certain  facts  being  ascertained.  Jurisdiction  is 
not  given  in  express  terms  to  arbitrators  over  that  question, 
but  rather  as  to  the  existence  of  any  claim  on  the  part  of 
the  teacher,  and  the  amount  of  such  claim. 

And  in  addition  to  all  this,  it  is  material  that  the  plea  no 
where  asserts  that  the  trustees,  or  the  plaintiff  as  teacher, 
had  wilfully  neglected  or  refused  to  use  their  corporate 
powers.  The  word  wilfully  extends,  we  think,  to  both  the 
verbs  which  follow  it,  for  though  it  is  true  that  to  refuse 
implies  an  exercise  of  the  will,  yet  we  conceive  the  legisla- 
ture to  have  used  the  word  wilfully  in  this  sense,  that  the 
trustees  are  to  be  individually  liable  when  they  either 
neglect  wilfully,  or  refuse  wilfully,  to  do  their  duty  in  this 
respect.  There  may  be  cases  in  which  the  trustee  may 
from  a conscientious  sense  of  duty  have  refused  on  account 
of  a legal  difficulty,  which  he  may  think  disables  him  from 
doing  what  is  required  of  him. 


Judgment  for  plaintiff  on  demurrer. 
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ABATEMENT. 

Plea  in.] — See  Mortgage. 

ABANDONMENT. 
See  Insurance,  5. 


ABSCONDING  DEBTOR. 
Priority  as  between  executions  and 
attachments .] — See  Guarantee. 

ABSTRACT  OF  TITLE. 
Covenant  to  furnish — Action  there- 
on.\ — See  Sale  of  Land,  2. 


ACCOMPLICE. 

Semble , that  a conviction  upon  the 
evidence  of  an  accomplice  not  corrobor- 
ated by  other  testimony  is  not  illegal .] 
— See  Conspiracy. 


ACTION. 

1.  Crown  Lands  agent — False  re- 
presentation and  collusion  in  order  to 
obtain  increased  price  on  public  land 
— Right  of  action .] — A.,  a Crown 
lands  agent,  being  asked  by  the 
plaintiff  whether  there  were  any 
lands  for  sale  by  government  in  the  | 
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township  of  M.,  told  him  that  there 
were  not,  but  that  B.  had  certain 
lots  there  to  which  he  would  sell 
his  right,  and  the  plaintiff  being  in- 
troduced by  A.  to  B.,  paid  the  lat- 
ter ^50  for  his  good  will,  together 
with  the  first  instalment  required 
by  government,  and  received  from 
him  a receipt  for  the  latter  signed 
by  A.  as  Crown  lands  agent.  The 
jury  found  that  the  representation 
that  there  were  no  lands  for  sale 
was  false,  and  made  by  A.  in  con- 
cert with  B.  to  enable  the  latter  to 
obtain  an  advance  upon  the  govern- 
ment price.  Held , that  the  ^50 
and  interest  might  be  recovered  in 
an  action  against  A.  and  B.,  either 
upon  a special  count  charging 
the  false  representation,  and  the 
damage  suffered  in  consequence 
by  the  plaintiff;  or  as  money  had 
and  received.  McMaster  v.  Andrew 
Geddes  and  James  Geddes,  216. 

2.  Insufficient  construction  of  drain 
by  lessee — Injury  to  adjoining  pre- 
mises— Liability  of  assignees  of  lessee 
— Evidenced] — One  H.  held  a lease 
of  certain  premises,  with  a right  of 
purchase,  and  assigned  his  interest 
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to  defendants  in  trust  for  creditors. 
The  plaintiff  in  his  declaration 
alleged  that  owing  to  the  insuffi- 
cient construction  of  a drain  built 
by  H.,  and  continued  by  defendants 
and  their  tenants,  the  water  and 
drainage  escaped  into  the  plaintiffs 
house  adjoining,  thus  making  it  un- 
healthy, so  that  he  could  not  lease 
it  as  he  otherwise  might  have  done. 
The  plaintiff's  evidence  shewed  that 
the  drain  from  the  defendant's 
house  adjoined  his  cellar  wall,  and 
that,  especially  during  rains,  the 
water  came  into  the  cellar,  so  that 
he  was  obliged  to  abate  the  rent 
and  build  a new  drain  in  conse- 
quence ; but  it  was  not  clearly 
shewn  that  the  injury  was  caused 
by  the  insufficiency  of  defendants' 
drains.  Held , that  it  was  properly 
left  to  the  jury  to  say  whether  this 
did  in  fact  occasion  the  injury,  and 
that  if  so  the  defendants  were  liable. 
Foster  v.  Cameron  and  Foster , 224. 

Against  municipal  corporation  by 
school  teacher  on  treasurer’s  accept- 
ance, and  for  refusal  to  levy  rate.] — 
See  Common  Schools,  2. 

By  commissioner  for  taking  evi- 
dence in  contested  election  for  Legisla- 
tive Council,  to  which  the  statute 
giving  him  fees  was  held  not  to  extend. \ 
— i See  Elections. 

For  accidental fire.\ — See  Fire. 

Against  Harbor  Company,  for  ob- 
structions to  entrance  of  Harbor .] — 
See  Harbor  Company. 

Verdict  for  claimant  in  Interpleader 
— Subsequent  action  by  him  against 
execution  plaintiffs .]  — See  Inter- 
pleader, 1. 

Against  sheriff for  giving  up  goods 
after  interpleader  order  made.] — See 
Interpleader,  3. 

Against  municipal  corporation  for 
not  maintaining  crossings .] — See  Mu- 
nicipal Corporations,  i. 


Against  owners  of  house,  for  injury 
by  snow  falling  frorn  the  roof. ] — See 
Snow. 

Of  trespass,  against  persons  indem- 
nifying sheriff  for  seizing  goods.] — 
See  Trespass. 

See  Guarantee  — Railway. — 
Sheriff. 


ADMISSION. 

Of  title,  by  notice  in  ejectment. ] — 
See  Ejectment,  2. 


AFFIDAVIT. 

Of  bona-fides  and  of  execution  of 
bill  of  sale. — See  Bill  of  Sale. 

For  refiling  chattel  mortgage — 
Statement  of  interest  due.]  — See 
Chattel  Mortgage,  2. 

Of  Jurors , not  received  as  ground 
for  new  trial.] — See  Conspiracy. 

Required  with  plea  bringing  title 
in  question  in  County  Court — Effect 
of  not  furnishing  such  affidavit  with 
plea. — See  County  Court. 

Of  loss,  &>c.,  by  fire.] — See  Insu- 
rance, 4. 

Put  in  after  argument  oj  appeal 
from  Count y Court , not  received.] — 
See  Landlord  and  Tenant,  2. 


„ AGENT. 

Transfer  of  stock  by  Agent — Proof 
of  authority .]— See  Stock. 

See  Crown  Land  Agent. — Prin- 
cipal and  Agent. 


AGREEMENT. 

Construction .] — Held,  that  under 
the  agreement  between  the  city  of 
Kingston  Water  Works  Company, 
and  the  Corporation  of  the  City 
of  Kingston,  set  out  in  this  case, 
the  company  were  not  bound  to 
supply  water  gratuitously  to  the  city 
for  any  purpose  at  more  than  twenty 
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hydrants.  The  Corporation  of  the 
City  of  Kingston  v.  The  City  of 
Kingston  Waterworks  Co.,  490. 

See  Guarantee — Sale  of  Land. 


AMENDMENT. 

Misjoinder  of  defendants — Amend- 
ment at  trial .] — In  an  action  on  a 
bill  of  exchange  accepted  by  a firm, 
the  name  of  one  defendant,  who  it 
appeared  was  not  a partner,  was 
struck  out  at  the  trial,  and  the 
amendment  was  afterwards  held  by 
the  court  to  have  been  proper. 
Cowan  et  at.  v.  McIntyre  et  a/.,  607. 


APPEAL. 

From  County  Court — Three  per- 
verse verdicts — New  trial  orderedj — 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. 

A*?  Assessment  —County  Court 
— Landlord  and  Tenant,  2. 


ARBITRATION  AND  AWARD. 

1.  Costs  of  actions  decided  before 
reference — Evidence  of  arbitrators  as 
to  matters  in  difference .] — To  an  ac- 
tion on  an  award  defendant  pleaded 
a set-off  for  costs  of  defence  in  cer- 
tain suits  due  to  him  by  the  same 
award.  The  award  when  produced 
recited  a submission  of  a certain 
action  commenced  in  the  Common 
Pleas  by  the  plaintiff  against  de- 
fendant, and  also  of  “all  other 
matters  of  difference,  action  and 
actions,  suits  and  controversies 
whatsoever,”  and  awarded  that  de- 
fendant should  pay  all  costs  of  said 
suit  in  the  Common  Pleas,  “ and 
all  other  law  costs  occasioned  by 
any  suit  or  suits,  action  or  actions, 
either  at  law  or  equity,  had  about 
and  regarding  the  premises,  and 
brought  before  the  execution  of  said 
bonds  of  submission  to  arbitration ; 
and  we  also  order  and  direct  that 


no  further  proceedings  shall  be  had 
in  any  or  either  of  said  actions.” 
Held,  affirming  the  judgment  of  the 
county  court,  that  the  defendant 
could  not  under  his  plea  recover 
for  costs  of  suits  in  which  judgment 
had  been  given  before  the  reference, 
for  they  were  not  included  by  the 
terms  either  of  the  submission  or 
award.  Held,  also,  that  the  evidence 
of  the  arbitrators  was  rightly  receiv- 
ed, to  shew  that  such  costs  were  not 
intended  to  be  allowed.  Campbell 
v.  Howland,  18. 

2.  Award  — “ Submission and 
“ reference ,” — Meaning  of— Want  of 
Finality — Pleading .]  — By  a sub- 
mission the  costs  of  the  “ reference 
and  award”  were  to  be  in  the  dis- 
cretion of  the  arbitrators,  and  they 
directed  that  the  defendants  should 
pay  the  costs  of  the  “submission 
and  award.”  Held,  that  the  award 
was  final,  for  that  the  costs  of  the 
submission  included  the  costs  of 
reference.  The  submission  and 
award  being  set  out  in  full  in  the 
declaration,  quaere,  whether  this  ob- 
jection could  be  raised  by  plea,  or 
whether  defendant  should  not  have 
demurred.  Ellivood  v.  The  Corpo- 
ration of  the  County  of  Middlesex,  25. 

3.  Bond — Condition  in  restraint 
0/  trade — Verdict  subject  to  award — 
Motion  to  arrest  judgment.\ — The 
plaintiff  sued  defendant  on  a bond 
conditioned  not  to  commence  busi- 
ness as  an  hotel-keeper  within  three 
years  in  a certain  township.  At 
the  assizes  the  case  and  all  matters 
in  difference  between  the  parties  in 
connection  with  it  were  referred. 
A verdict  was  taken  for  the  penalty 
subject  to  the  award,  and  a memo- 
randum of  reference  endorsed  on  the 
record,  signed  by  the  attorneys. 
By  this  minute  power  was  given  to 
the  arbitrator  to  examine  the  parties 
and  their  witnesses,  certify  for 
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costs,  and  amend  the  pleadings ; 
but  it  contained  no  agreement  not 
to  bring  error,  and  no  rule  of  refer- 
ence had  been  drawn  up.  An  award 
having  been  made  in  favor  of  the 
plaintiff,  defendant  moved  to  arrest 
judgment,  on  the  ground  that  the 
condition  was  void,  being  in  restraint 
of  trade.  The  application  was  re- 
fused, on  the  grounds  that  the  arbi- 
trator might,  for  all  that  appeared, 
have  decided  the  point  now  raised, 
as  he  had  power  to  do,  or  the  award 
might  have  been  upon  some  other 
matter  connected  with  the  contract. 
Held , no  rule  of  reference  having 
been  drawn  up,  that  it  could  not  be 
assumed  that  defendant  had  referred 
on  the  ordinary  condition  not  to 
bring  error.  Held , also,  that  if  the 
motion  had  been  after  verdict,  with- 
out a reference,  defendant  must  have 
succeeded,  for  the  contract  being  in 
restraint  of  trade  it  was  necessary  to 
shew  a consideration,  and  none  ap- 
peared in  the  declaration.  Dawes  v. 
Wilkinson , 604. 

See  Common  Schools,  5,  6. — 
Mistake.  — Municipal  Corpora- 
tions, 4. — Railways. — Sheriff. 


ARREST. 

Privilege  of  Members  of  Parliament 
from  arrest  under  order  to  commit  for 
not  appearing  tobe  examined  pursuant 
to  judge's  order.]— See  Privilege. 

ARTICLED  CLERK. 

Articled  Clerk — Service.]  — H. 
having  been  articled  on  the  21st  of 
November,  1854,  for  five  years,  was 
permitted  by  his  master  to  be  ab- 
sent during  1855,  for  six  months, 
under  the  belief  that  that  period 
would  be  allowed.  This  he  spent 
at  a grammar  school  preparing  for 
the  University.  He  was  after- 
wards absent  from  the  office  for 
eight  and  five  weeks  respectively, 


in  1856,  to  prepare  for  his  examin- 
ation at  the  University.  Held , that 
the  six  months  so  spent  could  not 
be  allowed,  but  that  the  other  pe- 
riods might  be.  In  the  matter  of 
Henry  H Hume,  applying;  to  be  ad- 
mitted as  an  attorney  and  solicitor , 
373- 


ASSESSMENT. 

Occupier  -Omission  to  appeal — 
Replevin .] — Semble , that  a lessee  of 
a house  in  a city  cannot  be  assessed 
as  occupier,  when  he  no  longer  oc- 
cupies it,  although  his  term  still 
continues  : but,  held,  that  the  plain- 
tiff in  this  case  having  omitted  to 
appeal  was  liable  to  pay  the  sum 
assessed  against  him,  and  therefore 
could  not  replevy  his  goods  which 
had  been  seized.  — McCarrall  v. 
Watkins  et  al.,  248. 

Sale  of  land  for  taxes.]  — See 
Taxes. 


ASSIGNMENT. 

1.  22  Vic.,  ch.  96,  sec.  19.] — An 
assignment  for  the  benefit  of  such 
creditors  as  should  execute  it  with- 
in thirty  days,  and  agree  to  release 
the  assignor.  Held,  void  under  the 
22  Vic.,  ch.  96,  sec.  19.  Darling 
and  Daniels  v.  McIntyre , Sheriff, 
154. 

2.  An  assignment  made  before 
the  22  Vic.,  ch.  96,  in  favor  of  those 
creditors  only  who  should  execute 
within  a certain  time  and  release  the 
debtor.  Held,  void. 

It  contained  also  a provision  that 
the  assignee  might  carry  on  the  busi- 
ness for  the  benefit  of  the  creditors 
executing,  and  employ  the  debtor 
to  manage  it,  at  such  salary  as 
might  be  agreed  on,  and  might 
supply  goods  to  keep  up  the  stock, 
and  for  the  more  beneficial  manage- 
ment of  the  business  for  the  in- 
terests of  the  creditors,  and  pay  for 
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the  goods  as  supplied  out  of  the 
trust  estate.  Queer e , whether  this 
would  make  the  executing  creditors 
partners  in  the  business.  Crapper  v. 
Patterson  et  at.,  160. 

3.  Mortgage — 22  Vic.,  ch.  96 — In- 
terpleader^— M.  sold  goods  to  P., 
and  took  back  a mortgage  on  them 
for  the  price,  together  with  P.’s 
note.  Afterwards,  and  after  the  22 
Vic.,  ch.  96,  M.,  who  was  then  in- 
solvent, assigned  the  mortgage  to 
F.,  and  F.’s  agent  received  posses 
sion  of  the  goods,  most  of  which,  if 
not  all,  had  been  originally  pur- 
chased by  M.  from  F.,  and  were 
still  unpaid  for.  The  goods  having 
been  seized  under  an  execution 
against  M.,  an  interpleader  issue 
was  directed  between  F.  and  the 
judgment  creditor.  Held , that  the 
assignment  of  the  mortgage  to  F. 
was  void  under  the  statute  22  Vic., 
ch.  96  ; but  that,  putting  it  aside, 
M.,  as  mortgagee,  had  no  interest 
which  could  be  sold  under  execu- 
tion, and  that  F.,  therefore,  having 
possession,  was  entitled  to  hold  the 
goods  as  against  the  execution  cre- 
ditor. Ferrie  v.  Cleghorn , 241. 

4.  Filing  — Execution  — 20  Vic., 
ch.  3,  sec.  2.] — Where  an  assignment 
is  filed  within  the  five  days  allowed 
by  the  20  Vic.,  ch.  3,  sec.  2,  the 
filing  relates  back  to  the  execution, 
and  the  assignee  is  entitled  as 
against  a Ji.pa.  placed  in  the  sheriffs 
hands  after  the  assignment  has  been 
executed,  but  before  the  registra- 
tion. Feehan  v.  The  Bank  of  To- 
ronto, 474. 

Of  policy  of  insurance.\ — See  In- 
surance, 1. 

Of  bond  to  the  limits. ] — See  Lim- 
its, 2,  4,  5. 

See  Bill  of  Sale.  — Chattel 
Mortgage.-Covenants  for  Title. 
— Evidence,  2.  — Interpleader, 
2. — Lien.— Sale  of  Goods,  2. — 
Satisfaction. — Set-off.  Stock. 


ASSURANCE. 

See  Insurance. 

ATTACHMENT. 

Against  absconding  debtor — Pri- 
ority as  against  executions .]  — See 
Guarantee. 


ATTORNEY. 

Cannot  authorise  departure  of  de- 
fendant from  the  limits  under  Ca. 
60.] — See  Limits,  e,  2. 

See  Articled  Clerk. — Building 
Society,  2. 


BAILIFF. 

Of  Division  Court .] — See  Division 
Court. 


BILL  OF  SALE. 

Affidavit  of  bona  fides  and  of  exe- 
cution?^— Where  a bill  of  sale  was 
made  to  two  jointly,  and  filed  on  an 
affidavit  of  bona  fides  made  by  one, 
but  the  evidence  shewed  that  the 
consideration  was  made  up  of  two 
debts  due  to  the  vendees  sepa- 
| rately.  Held,  sufficient.  Held, 
also,  no  objection  that  the  affidavit 
of  execution  did  not  state  the  date 
of  the  bill  of  sale  or  on  what  day  it 
was  executed.  McLeod  et  al.  v. 
Fortune  et  al.,  100. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Promissory  note  — Set-off l\ — 
Action  against  executors  on  a note 
made  by  testator  payable  to  S.  or 
bearer,  and  by  him  transferred  to 
plaintiff.  Plea , that  the  note  was 
transferred  to  the  plaintiff  after  the 
death  of  testator,  and  that  S.,  at  the 
commencement  of  the  suit  was  and 
still  is  indebted  to  defendants  as 
executors  in  an  amount  equal  to 
the  note,  for,  &c.  Held,  on  demur- 
rer, plea  bad.  Smith  v.  R.  and  G. 
Nicholson,  Executors,  and  Annie 
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Nicholson,  Executrix  of  William 
Nicholson,  27. 

2.  Appeal  from  C.  C. — Equitable 
defence — Perverse  ver diets.  ] — Action 
by  payee  against  the  maker  of  a 
note.  Plea,  on  equitable  grounds^ 
that  the  plaintiff  was  the  captain  of 
a rifle  company,  organized  accord- 
ing to  law  : that  defendant,  being  a 
member  of  it  and  a tailor,  was  em- 
ployed to  make  the  uniforms,  which 
it  was  agreed  between  the  plaintiff 
and  defendant  should  be  paid  for 
out  of  the  moneys  coming  to  the 
said  company  for  their  drills  accord- 
ing to  the  statute  : that  in  order  to 
raise  the  necessary  sum  at  once  it 
was  also  agreed  that  a note  should 
be  discounted,  to  be  reduced  from 
time  to  time  by  the  moneys  so  re- 
ceived, and  renewed,  until  paid  off : 
that  in  pursuance  of  such  agreement 
a note  was  made  by  defendant  pay- 
able to  plaintiff,  which  was  discount- 
ed, and  reduced  by  payment  of  the 
money  derived  from  the  first  ten 
days’  drill,  and  renewed  by  the  note 
declared  upon,  which  it  was  under- 
stood should  be  in  the  same  way  re- 
duced, and  renewed  or  paid  off,  by 
the  proceeds  of  the  second  drill  : 
that  before  said  drill  the  plaintiff 
wrongfully  disbanded  the  company, 
so  that  they  were  unable  to  draw 
any  more  pay,  whereby,  owing  to  the 
plaintiff’s  wrongful  act,  it  became 
impossible  to  perform  said  agree- 
ment and  retire  said  note.  Held,  per 
Burns,  J.,  that  the  plea  afforded  no 
defence. 

The  plaintiff,  instead  of  demur- 
ring, took  issue  upon  this  and  other 
pleas,  and  three  perverse  verdicts 
had  been  rendered  for  defendant 
in  the  court  below,  the  last  ver- 
dict being  general,  though  upon  the 
other  issues  the  plaintiff  was  clearly 
entitled  to  succeed  under  the  evi- 
dence. On  appeal  this  court  or- 


dered a new  trial,  Burns,  J.,  re- 
marking that,  to  avoid  expense,  the 
, defendant  might,  if  he  desired  it, 
consent  to  a verdict  for  the  plaintiff 
on  the  other  issues,  and  allow  him 
to  move  for  judgment  non  obstante 
on  this.  Vidal  v.  Ford,  88. 

3.  Notice  of  nonpayment — Verdict 
on  insufficient  evidence — New  trial 
refused^]  — Upon  a plea  denying 
notice  of  non-payment  of  a note, 
it  appeared  that  the  notice,  though 
carelessly  mailed  by  the  notary 
on  the  day  of  protest  to  a wrong 
address,  had  been  received  by 
the  defendant  about  a week  after, 
and  there  was  some  slight  proof 
of  his  having  applied  to  the  plaintiff 
for  further  time  for  payment.  The 
jury  were  directed  that  the  evi- 
dence was  insufficient,  but  they 
nevertheless  found  for  the  plaintiff ; 
and  the  court,  though  agreeing 
with  the  direction,  refused  to  inter- 
fere. Leith  v.  O'Neill  and  Carroll, 
233- 

4.  Notice  of  non-payment — Pro- 
mise to  pay — Pleading.] — Where  it 
was  shewn  that  defendant,  an  en- 
dorser, knowing  that  notice  of  dis- 
honour had  not  been  given,  promised 
to  pay,  Held,  that  the  plaintiff  was 
entitled  to  a verdict  on  a plea  deny- 
ing notice. 

Semble , that  it  is  only  necessary 
to  plead  that  notice  was  dispensed 
with,  when  an  agreement  to  that 
effect  had  been  made  before  the  time 
for  giving  it.  Shaw  v.  Salmon , 512. 

5.  Promissory  note — Condition — 
Estoppel  by  pleading.]  — “ Toronto, 

1 2th  May,  1858.  Six  months  after 
date  we  promise  to  pay  to  J.  B.,  or 
order,  $400.  (Signed,)  N.  J.,  W. 
W.  B.,  E.  W.  D.  The  above  note 
is  to  be  paid  in  merchantable  lum- 
ber to  be  delivered  in  Toronto  at 
cash  price,  and  an  additional  quan- 
tity of  lumber  sufficient  to  pay  the 
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freight  is  to  be  sent  in.  If  not  so 
paid  within  the  time,  then  the  same 
is  to  be  paid  in  cash.”  This  mem- 
orandum was  written  on  the  face  of 
the  note  when  it  was  signed.  Held, 
not  a promissory  note. 

Held,  also,  that  defendants  were 
clearly  not  estopped  from  denying 
that  was  a note  by  having,  in  addi- 
tion to  the  plea  of  non  fecerunt, 
pleaded  other,  pleas  in  which  they 
denied  their  liability  to  pay  “ the 
said  promissory  note.”  Boulton  v. 
Jones  et  al.,  517. 

Action  against  maker  and  endor- 
ser— Evidence — 5 W.  IV,  ch.  1,  sec. 
9 — 16  Vic,  ch.  19.]  See  Evidence,  i. 

See  Chattel  Mortgage,  2. — 
Pleading. — Principal  and  Sure- 
ty, 2. 

BOND  TO  CONVEY  LAND. 

See  Sale  of  Land,  4. 


BOND  TO  THE  LIMITS. 
See  Limits. 


BOUNDARIES. 

See  Description  of  Land.  Lim- 
itations (Statute  of)  2. 

BRIDGE. 

Between  counties — Liability  to  re- 
build,.] — See  Municipal  Corpora- 
tions, 4. 

See  Municipal  Corporations,  5. 


BUILDING  SOCIETY. 

1.  Usury  — Colourable  member- 
ship^| — The  plaintiffs,  a building 
society,  sued  defendant  on  a mort- 
gage, by  which  he  covenanted  to 
pay  them  £ 200  and  interest,  by 
monthly  instalments  of  £ 4 10s., 
with  all  fines  and  forfeitures  im- 
posed upon  defendant  as  a member 
of  the  society,  with  a condition  that 


if  he  should  make  default  for  six 
months  successively  the  whole 
should  become  due.  Defendant 
set  up  as  a defence,  in  various  pleas, 
that  the  transaction  was  usurious  : 
that  defendant  became  a member  of 
the  society  merely  to  evade  the 
statute,  and  to  enable  him  to  bor- 
row from  them  at  an  illegal  rate 
of  interest,  and  after  executing 
the  mortgage  immediately  dis- 
claimed all  share  in  the  profits 
of  the  society.  It  was  proved 
that  in  order  to  borrow  money  a 
person  must  become  a member 
and  subscribe  to  the  rules,  but  that 
the  disclaimer  was  required  only 
from  those  who  borrowed,  and  their 
property  was  not  then  liable  for 
losses  of  the  company  as  in  the 
case  of  other  members.  Held,  that 
the  defence  was  not  sustained,  and 
that  the  plaintiffs  were  entitled  to 
recover,  for  what  the  defendant  did 
was  authorized  by  the  statute  incor- 
porating these  societies.  The  Can- 
ada Permanent  Building  and  Sav- 
ings Society  v.  Rowell,  124. 

2.  Sale  under  power  in  mortgage 
— Ejectment  by  mortgagee • — Building 
Societies  — Application  to  set  aside 
proceedings  as  instituted  without 
plaintiffs’  authority .] — The  plaintiffs, 
as  mortgagees,  having  advertised  the 
land  for  sale  under  a power  con- 
tained in  a mortgage  to  them  by 
one  B.,  it  was  purchased  by  L., 
who  paid  the  money  to  the  presi- 
dent, but  had  received  no  convey- 
ance ; and  the  president,  with  his 
concurrence,  then  brought  an  ac- 
tion of  ejectment  in  the  name  of 
the  society  against  the  mortgagor, 
to  enable  them  to  give  the  purcha- 
ser possession.  The  defendant, 
after  verdict  for  the  plaintiffs,  hav- 
ing applied  to  set  aside  the  pro- 
ceedings as  brought  without  their 
authority,  Held,  that  there  was 
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clearly  no  pretence  for  such  an  ap- 
plication. 

Remarks  as  to  the  right  of  a 
building  society  to  bring  ejectment 
in  their  corporate  name,  on  a mort- 
gage made  to  the  president  and 
secretary.  The  Essex  Building  So- 
ciety v.  Maria  Beeman , Executrix  of 
Elam  Beeman , 509. 

BY-LAW. 

See  Common  Schools,  3. — Mu- 
nicipal Corporations,  5,6. — Peel 
(County  of.) — Snow. 

CALLS. 

Action  for  calls  on  stock — Proof  of 
tratisfer.] — See  Stock. 

CERTIORARI. 

See  Conviction. 

CHALLENGE. 

Right  of  by  the  Crown.] — See 
Conspiracy. 

CHATTEL  MORTGAGE. 

1 . Insufficient  description — Pur- 
chaser with  notice.] — A chattel  mort- 
gage not  containing  a sufficient  de- 
scription of  the  goods  is  void  as 
against  subsequent  purchasers  in 
good  faith,  and  notice  of  such  a 
mortgage  to  the  purchaser  will  not 
affect  his  right.  Moffatt  et  al.  v. 
Coulson , 341. 

2.  Affidavit — Description  of  goods 
— Mortgage  given  to  secure  endorser 
— Effect  of  renewing  the  notes — In- 
terest.]— An  affidavit  that  a chattel 
mortgage  by  two  mortgagors  was 
executed  in  good  faith,  and  not  for 
the  purpose  of  securing  the  goods 
and  chattels  against  the  creditors 
of  the  mortgagors,  is  sufficient, 
without  adding  the  words,  “ or 
either  of  them,”  as  regards  the 
mortgagors,  or  “any  or  either  of 
them,”  as  regards  the  creditors. 

The  goods  were  described  in  the 
mortgage  as  set  forth  in  schedules 


annexed.  Schedule  C.  was  headed 
“ Plousehold  furniture  in  J.  E.  W.’s 
residence,”  and  specified  the  seve- 
ral articles  in  detail,  giving  a list 
of  those  contained  in  each  room, 
from  which  the  sheriff  said  he  had 
no  difficulty  in  identifying  them. 
Held,  sufficient.  Schedule  D.  was 
headed  “ Household  furniture  and 
property  of  J.  R.  McDermott,”  and 
the  several  apartments  containing 
the  furniture  were  specified.  Held , 
also  sufficient,  as  it  might  be  as- 
sumed to  refer  to  the  party’s  resi- 
dence. 

The  mortgage  was  given,  as 
appeared  by  the  recitals  in  it, 
to  secure  the  plaintiff  against  cer- 
tain  notes  which  he  had  endorsed 
| for  the  mortgagors,  and  before  the 
re-filing  he  had  taken  up  most  of 
them  and  renewed  them  by  his 
own  notes,  to  which  the  mortga- 
gors were  not  parties.  Held,  that 
the  mortgage  was  not  thereby  in- 
validated. 

The  affidavit  for  re-filing,  made 
on  the  28th  of  January,  stated  the 
amount  due  for  interest  at  what  it 
would  be  on  the  31st,  the  day  of 
re-filing.  Held,  no  objection.  Fra- 
ser v.  The  Bank  of  Toronto , 381. 
^Assignment,  3. — Bill  of  Sale. 

— Lien — Sale  of  Goods,  2. 

CLERK  OF  DIVISION  COURT. 

See  Division  Court,  2. 

COMMISSIONERS. 

For  taking  evidence  in  contested 
elections — Right  of  action  for  his 
fees.] — See  Elections. 

For  Indian  Lands.] — See  Indian 
Lands. 

U nder  the  over  holding  tenants ’ act , 
may  summon  second  jury  where  first 
cannot  agree.] — See  Overholding 
Tenant. 

COMMITMENT. 

See  Privilege. 
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COMMON  COUNT. 

For  land  sold. ] — See  Sale  of 
Land,  i. 


COMMON  SCHOOLS. 

1.  Schools  Trustees. — Execution 
against — Sale  of  school  house. ] — 
Held , that  land  conveyed  to  school 
trustees  for  the  purposes  of  a school 
could  not  be  sold  under  execution 
against  them  on  a judgment  ob- 
tained for  the  money  due  for  build- 
ing the  school  house.  Scott  v.  The 
Trustees  of  Union  School  Section,  No. 
i,  in  Burgess , and  No.  2,  in  Bath- 
urst, 28. 

2.  School  teacher — Order  on  mu- 
nicipality for  his  salary — Acceptance 
of  treasurer — Refusal  to  levy  rate — 
Right  of  action.\ — Held,  that  an  ac- 
tion would  not  lie  against  a muni- 
cipal corporation  by  a school  tea- 
cher, upon  an  order  made  upon  and 
accepted  by  the  treasurer  in  the 
plaintiff’s  favour  for  his  salary,  the 
treasurer  having  no  power  to  bind 
the  corporation  by  such  accept- 
ance. Held,  also  that  the  teacher 
could  not  maintain  an  action  against 
the  corporation  for  refusing  to  levy 
a rate  for  his  salary,  upon  an  esti- 
mate furnished  to  them  for  that 
purpose  by  the  trustees.  Smith  v. 
The  Corporation  of  the  Village  of 
Collingwood,  259. 

3.  School  sections  — Alteration  — 
l otice — By-laws  l\ — On  the  19th  of 
December,  1857,  a township  coun- 
cil passed  a by-law  creating  a new 
school  section,  called  No.  9,  out  of 
sections  13  and  8,  and  defining 
what  should  thereafter  constitute 
section  13.  Notice  was  given  of 
the  intention  to  pass  this  by-law, 
but  it  was  not  done  at  the  request 
of  the  freeholders  and  householders 
expressed  at  a public  meeting  ; on 
the  contrary,  the  change  made  ap- 
peared to  be  opposed  to  the  wishes 
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of  a majority  of  the  inhabitants. 
On  the  8th  of  May,  1858,  a by-law 
repealing  it  was  passed,  of  which 
no  notice  had  been  given  to  the 
parties  interested,  thus  restoring 
the  sections  to  their  former  position, 
and  on  the  10th  of  September,  1859, 
another  by-law  was  passed  assess- 
ing the  section  13  as  it  originally 
stood,  for  the  expenses  of  building 
a school  house,  &c.  Held,  that  the 
by-law  of  May,  1858,  must  be 
quashed,  for  the  previous  by-law 
was  legal,  and  a by-law  repealing  it, 
which  would  in  effect  make  an  al- 
teration of  school  sections,  could 
notbe  passed  without  notice  to  those 
interested  ; and  that  the  by-law  levy- 
ing a rate  on  section  13  as  it  stood 
before  1857  must  necessarily  be 
quashed  also,  for  that  would  include 
part  of  what  was  section  9.  Shaw 
et  al.  and  the  Corporation  of  the 
Township  of  Manvers , 288. 

4.  Rate  levied  by  trustees — Vol- 
untary subscriptions .]  - — The  free- 
holders and  householders  of  a school 
section  cannot  substitute  a volun- 
tary subscription  among  themselves 
for  the  expenses  of  the  school,  in- 
stead of  the  provisions  made  by 
law;  and  a resolution  to  have  such 
subscription,  and  that  the  trustees 
neglected  to  collect  it,  is  therefore 
no  answer  to  an  avowry  for  a rate 
levied  by  them  in  the  usual  way. 
McMdlan  v.  Rankin  et  al.,  356. 

5.  School  trustees  and  teacher. 
Arbitration  — Mandamus.  ] — The 
court  refused  a mandamus  to  com- 
pel school  trustees  to  pay  a sum 
awarded  to  be  due  to  a teacher  for 
arrears  of  salary,  observing  that 
under  the  statute  the  arbitrators 
could  levy  the  sum  by  warrant, 
which  was  prima  facie  the  proper 
course,  or  that  the  municipality 
could  collect  it  by  rate  if  requested. 
Upon  the  facts  also,  which  are  stated 
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in  the  case,  the  legality  of  the  award 
appeared  doubtful.  O'Leary  and 
the  Trustees  of  School  Section  No.  2, 
in  the  Township  of  Blandford,  556. 

6.  School  Trustees  and  teacher — 
Arbitration  between — Power  of  arbi- 
trators-Personal  liability  of  trustees .] 
— Declaration , for  converting  the 
plaintiff’s  goods.  Plea , that  during 
1859  the  plaintiff  was  one  of  the 
trustees  for  a certain  school  section, 
the  trustees  df  which  for  1857  had 
employed  one  F.  as  a teacher  by 
agreement  under  their  corporate 
seal : that  differences  having  arisen 
between  the  trustees  and  F.,  they 
were,  in  1859,  referred  to  arbitration 
under  the  provisions  of  the  statute, 
and  the  arbitrators  awarded  that 
there  was  due  to  F.  ^25  4s.  9d.  : 
that  the  trustees  should  pay  F.  that 
sum,  with  ;£t4  for  costs  of  the  ar- 
bitration, out  of  the  funds  of  the 
school  section  within  thirty  days ; 
and  that  if  they  should  refuse  or 
neglect  to  do  so  they  should  be  per- 
sonally liable  for  the  same ; that 
they  did  neglect  and  refuse  to  pay, 
and  to  exercise  their  corporate 
powers  to  collect  the  sum  required, 
and  therefore  the  arbitrators  issued 
their  warrant  to  levy  the  same  out  of 
the  funds  of  the  section,  which  was 
returned  nulla  bona : that  the  arbi- 
trators then  summoned  the  plaintiff 
and  the  other  trustees  to  shew  cause 
why  a warrant  should  not  issue 
against  their  property  for  the  amount: 
that  the  plaintiff  having  appeared 
and  shewn  no  sufficient  cause,  they 
adjudged  that  the  plaintiff  and  the 
other  trustees  were  personally  liable 
and  should  pay  the  sum  awarded, 
together  with  ^5  6s.  for  subsequent 
costs ; and  that  afterwards  they 
issued  a warrant  to  levy  this  amount 
from  their  goods,  under  which  the 
plaintiff’s  goods  were  seized  and 
sold,  which  is  the  grievance  com- 
plained of.  Held,  on  demurrer 


plea  bad  for,  1.  The  arbitrators  had 
no  power  to  award  costs.  2.  Nor 
that  the  sum  should  be  paid  within 
thirty  days.  3.  Nor  to  resume  con- 
sideration of  the  matter,  after  hav- 
ing once  made  their  award.  4. 
Nor  to  decide  that  the  trustees  were 
personally  liable. 

Trustees  cannot  be  held  liable 
unless  they  wilfully  neglect  to  do 
their  duty,  nor  where  they  decline 
in  good  faith  to  exercise  their  cor- 
porate powers,  on  account  of  any 
doubt  or  legal  difficulty  which  they 
suppose  to  exist. — Vanburen  v.  Bull 
et  al. , 633. 

School  trustees  and  school  teacher — 
not  within  the  Master  and  Servant 
Act,  10  6°  11  Viet.,  ch.  83.] — See 
Conviction. 


CONDITION. 

See  Principal  and  Surety,  2. — 
Sale  of  Land,  2,  4. — Will,  3. 

CONFLICT  OF  LAW. 

See  Will,  3. 

CONSPIRACY. 

Indictment  for  conspiracy  and 
fraud  at  election — Right  of  challenge 
— Affidavits  of  jurors — Evidence  of 
accomplice — Application  for  new  trial 
— Evidence  of  conspiracy .] — Upon 
an  indictment  for  conspiracy  to 
procure  by  fraud  the  return  of  one 
F.  as  a member  for  the  Legisla- 
tive Assembly,  Held,  1.  That  the 
Crown  was  entitled  to  challenge 
any  of  the  jurors  peremptorily, 
without  assigning  a cause,  until 
the  panel  had  been  exhausted.  2. 
That  affidavits  made  by  some  of 
the  jurors  that  the  jury  were  not 
unanimous,  but  believed  that  the 
verdict  of  the  majority  was  suffi- 
cient, could  not  be  received  as 
ground  for  a new  trial.  3.  Semble, 
that  a conviction  upon  the  evidence 
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of  an  accomplice  not  corroborated 
by  other  testimony  is  not  illegal ; 
but  held , that  in  this  case  such  evi- 
dence was  clearly  confirmed,  and 
that  the  verdict  against  all  the  de- 
fendants was  warranted.  4.  Where 
several  defendants  have  been  con- 
victed, a new  trial  if  granted  must 
be  to  all.  5.  It  is  clearly  unneces- 
sary to  prove  that  all  the  defendants, 
or  any  two  of  them,  actually  met  to- 
gether and  concerted  the  proceed- 
ing carried  out ; it  is  sufficient  if 
the  jury  are  satisfied  from  their  con- 
duct, and  from  all  the  circumstan- 
ces that  they  were  acting  in  concert. 
Regina  v.  Fellow es  et  al.,  48. 

CONTRACT. 

See  Agreement.  — Guarantee. — 

Sale  of  Land. 

CONVICTION. 

Master  and  servant — Conviction 
— Applicanon  to  quash  nunc  pro  tunc 
— Limitation  of  action  where  convic- 
tion quashed.\  — The  Master  and 
Servant  Act,  10  and  11  Vic.,  ch.  23, 
does  not  apply  to  the  case  of  school 
trustees  and  school  teacher.  Where 
a trustee,  therefore,  had  been  con- 
victed under  it  is  a master,  the  con- 
viction was  quashed. 

Owing  to  a mistake  in  the  Crown 
Office,  a rule  to  return  the  writ  of 
certiorari , and  afterwards  a rule  for 
an  attachment  issued,  although  a 
return,  had  in  fact  been  filed.  More 
than  six  months  having  thus  expired 
since  the  conviction,  the  court  were 
asked  to  allow  process  to  issue 
against  the  justice  for  the  illegal 
conviction  as  of  a previous  term, 
but  the  application  was  refused. 

Qucere , whether  the  six  months 
could  be  held  to  run  only  from  the 
time  of  quashing  the  conviction. 
In  re  Lawrence  Joke , convicted  by 
Robert  A nglin , J.P.,  197. 


CORPORATIONS. 

See  Harbour  Company. — Munici- 
pal Corporations. 

COSTS. 

See  Arbitration  and  Award,  i. — 
Mistake. 

COUNTY  COURT. 

Plea  bringing  title  in  question — 
Practice .] — In  the  county  court  a 
plea  was  pleaded  bringing  title  to 
land  in  question,  and  after  a ver- 
dict for  the  plaintiff  a new  trial  was 
granted,  on  the  ground  that  the 
court  had  no  jurisdiction.  On  ap- 
peal the  judgment  was  reversed,  as 
the  court  having  no  jurisdiction 
could  not  grant  a new  trial. 

The  absence  of  the  affidavit  re- 
quired by  the  statute  with  such  plea 
will  not  warrant  the  court  in  pro- 
ceeding, but  would  be  ground  for 
setting  aside  the  plea.  Campbell  v. 
Davidson , 222. 

Action  by  county  court  judge  for 
fees  as  commissioner  for  taking  evi- 
dence in  contested  election  for  Legisla- 
tive Council — Statute  giving  him  fees 
held  not  to  extend  to  that  h ,use,  and 
that  without  the  statute  he  conld  re- 
cover nothing  for  the  services  rendered l\ 
— See  Elections 

COUNTY  TOWN  OF  PEEL. 

Selection  of  under  19  Vic. , ch. 
66.] — See  Peel  (County  of.) 

COVENANT. 

See  Covenants  for  Title.  — 
Division  Court  Bailiff. — Sale 
Land,  2,  3. 

COVENANTS  FOR  TITLE. 

Sale  by  sheriff — Effect  of  sale  on 
such  covenants — -Action  by  covenantee 
after  sale  of  his  interest — New  trial 
refused.\ — Plaintiff  sued  defendant 
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on  a covenant  for  seisin  and  right 
to  convey,  and  defendant  pleaded 
only  that  he  was  seised  and  had 
good  right  to  convey.  It  appeared 
that  the  plaintiff’s  interest  in  the 
land  had  been  sold  by  the  sheriff 
to  one  McGrogan,  and  that  the 
plaintiff  had  previously  mortgaged 
it  to  one  McCallum,  and  the  plain- 
tiff’s attorney,  being  called  by  de- 
fendant swore  that  this  suit  was 
authorized  by  the  plaintiff  to  be 
brought  in  his  name  for  the  benefit 
of  McGrogan,  and  that  he,  witness, 
also  represented  the  mortgagee, 
who  was  to  be  paid  out  of  the  ver- 
dict. The  sum  paid  by  McGrogan, 
with  the  mortgage  money,  amounted 
to  nearly  the  purchase  money  paid 
by  plaintiff  to  defendant,  with  in- 
terest, for  which  the  jury  gave  a 
verdict.  On  motion  for  a new  trial, 
with  leave  to  amend  the  pleadings, 
it  was  objected  that  the  plaintiff 
could  not  recover,  as  the  covenant 
running  with  the  land  had  passed 
to  McGrogan,  and  that  the  damages 
were  excessive ; but  the  court  re- 
fused to  interfere,  the  verdict  being 
just.  Qucere , whether  a purchaser 
at  sheriff’s  sale  acquires  a right  to 
sue  on  covenants  running  with  the 
land.  Campbell  v.  Burley , 204. 

COVENANT  FOR  RENEWAL 
OF  LEASE. 

Lease  by  corporation  — Action 
against  them  on  covenant  to  renew — 
Plea , that  renewal  was  fjrbidden 
by  decree  in  Chancery .] — To  an  ac- 
tion against  a municipal  corporation 
for  not  renewing  a lease  pursuant 
to  their  covenant  contained  in  it, 
defendants  pleaded  that  they  had 
no  authority  to  make  the  lease,  as 
defendant,  who  was  an  inhabitant 
of  the  town,  well  knew  when  he 
took  it ; and  that  before  the  term 
expired  a decree  was  obtained 


against  them  in  Chancery,  of  which 
defendant  had  notice  before  this 
action,  declaring  that  the  land  in 
question  was  dedicated  for  a mar- 
ket square  only,  and  that  this  lease 
had  been  granted  without  autho- 
rity, and  should  not  be  renewed. 
Held , on  demurrer,  no  defence. 
Wade  v.  The  Corporation  of  the 
Town  of  Brantford,  207. 


CRIM.  CON. 

Criminal  conversation — Proof  of 
marriage .] — To  a declaration  alleg- 
ing “ that  the  defendant  debauched 
and  carnally  knew  the  wife  of  the 
plaintiff,”  defendant  pleaded  only  not 
guilty.  Held , that  upon  this  issue 
it  was  not  necessary  to  prove  that 
the  woman  was  the  plaintiff’s  wife. 
Ford  v.  Langlois , 312. 


CRIMINAL  LAW. 

See  Conspiracy.  — Conviction. 
— Embezzlement. — Libel.  — Per- 
jury. 

CROSSINGS. 

Duty  of  municipal  corporations  to 
maintain.]— See  Municipal  Cor- 
porations, 1. 


CROWN  LANDS  AGENT. 

False  representations  by,  and  col- 
lusion, in  order  to  obtain  increased 
price  on  Crown  land — Right  of  ac- 
tion.\ — See  Action,  i. 


CROWN  GRANT. 
See  Description  of  Land. 


DAMAGES. 

Measure  of,  in  action  by  assignee 
of  sheriff  on  bond  to  the  limits.] — See 
Limits,  4. — Interpleader. 


DIGEST  OF  CASES. 


653 


DEED. 

See  Description  of  Land.  — 
Partnership. — Sale  of  Land,  4. 

DELIVERY. 

See  Sale  of  Goods. 


DEMAND. 

Of  interest  under  mortgage — Ne- 
cessity for  demand  on  all  the  mort- 
gagors■.] — See  Mortgage. 

Of  possession .] — See  Notice  to 
Quit. 


DEPARTURE. 
See  Limits,  i,  2,  3,  4. 


DESCRIPTION  OF  LAND. 

Grant  — Description  of  land  — 
Construction .] — The  Crown  in  1804 
granted  lots  18  and  19  in  the  6th 
concession  of  Fredericksburg,  con 
taining  by  admeasurement  247 
acres,  more  or  less,  and  butted  and 
bounded  as  follows  : “ commencing 
in  front  of  the  said  concession  at 
the  S.E.  angle  of  said  lot  19  : then 
N.  310  W.  sixty-five  chains  ; then 
S.  590  W.  38  chains,  mere  or  less, 
to  the  allowance  for  road  between 
lots  18  and  17  ; then  S.  310  E.  65 
chains,  more  or  less,  to  the  allow- 
ance for  road  in  front  of  the  said 
sixth  concession  ; then  N.  590  E. 
38  chains,  more  or  less,  to  the  place 
of  beginning.  Held , to  include  all 
of  lots  18  and  19,  not  merely  that 
part  extending  65  chains  back  from 
the  front  or  south  end.  Cartwright 
v.  Detlor , 210. 

In  conveyance  of  old  road  allow- 
ance by  surveyor  of  highways .] — See 
Highway. 

Misdescription  of  defendant's  in- 
terest, in  sheriff's  deed  of  land.] — See 
Lease,  2. 

In  sheriff's  deed  on  sale  for  taxes,] 
— See  Taxes. 


DESCRIPTION  OF  GOODS. 
See  Chattel  Mortgage,  1,  2. 

DISTRESS. 

Proof  of,  to  avoid  sale  for  taxes.] — 
See  Taxes. 

DEVISE. 

See  Will. 


DIVISION  COURT. 

1.  Division  court  bailiff — Action 
on  bond  against  his  sureties — Right 
to  sue  jointly — Wrongful  seizure — 
Interpleader  issue.]  — Declaration 
against  a bailiff  of  a division  court 
and  his  sureties,  on  the  covenant 
entered  into  by  them  in  pursuance 
of  the  act,  (Con.  Stats.,  U.  C.  ch. 
19,  sec.  25,)  alleging  that  the  bai- 
liff, having  a writ  of  execution 
against  one  B.,  under  pretence  there- 
of wrongfully  seized  and  sold  the 
plaintiff’s  goods,  and  received  the 
proceeds  of  such  sale : that  the 
plaintiff  having  claimed  the  goods, 
and  having  sued  the  bailiff  in  the 
county  court  for  such  seizure,  the 
bailiff,  for  the  purpose  of  trying 
the  title  to  the  said  goods  and  the 
proceeds  thereof,  issued  an  inter- 
pleader summons,  on  which  the 
judge  of  the  division  court  deter- 
mined that  the  plaintiff  owned  the 
goods,  and  was  entitled  to  the  mo- 
ney received  by  defendant,  with 
the  costs  : that  thereupon  it  became 
the  duty  of  the  bailiff  to  pay  the 
same  to  the  plaintiff,  yet  he  refused 
so  to  do,  whereupon  the  plaintiff 
proceeded  with  his  suit  in  the 
county  court,  and  issued  execution 
thereon,  which  was  returned  nulla 
bona;  and  so  the  plaintiff  alleged 
that  the  bailiff  had  neglected  to  pay 
said  money  so  received  by  him  as 
such  bailiff  to  the  plaintiff,  being 
the  party  entitled  thereto,  and  had 
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misconducted  himself  in  his  office, 
to  the  plaintiff’s  damage.  Plea , 

by  the  sureties,  that  the  said  bailiff 
did  pay  to  the  plaintiff  all  the  mo- 
ney he  had  received  by  virtue  of 
his  office,  to  which  the  plaintiff  was 
entitled,  and  had  not  misconducted 
himself  to  the  damage  of  the  plain- 
tiff in  any  suit  or  proceeding  to 
which  the  plaintiff  was  a party. 
Held . on  demurrer  to  the  declara- 
tion, i,  that  the  defendants  could 
be  properly  sued  on  the  covenant 
in  a joint  action ; but  2.  McLean , 
J.,  dissenting,  that  no  cause  of  ac- 
tion upon  the  covenant  was  shewn  : 
that  the  wrongful  act  of  the  bailiff, 
in  seizing  by  mistake  the  goods  of 
a stranger,  was  not  misconduct  or 
neglect  of  duty  for  which  his  sure 
ties  were  liable ; that  the  money 
received  by  him,  though  not  re- 
ceived for  the  plaintiff  at  first,  be- 
came the  plaintiff’s  by  virtue  of 
the  interpleader  order,  but  (Mc- 
Lean, J.,  dissenting  on  this  point 
only,)  that  the  plaintiff  had  lost  his 
right  to  sue  for  it  upon  the  cove- 
nant by  proceeding  with  the  county 
court  action  and  obtaining  judg- 
ment there.  McArihur  v.  Cool, 
Nixon  and  Stafford,  476. 

2.  Bond  given  by  clerk  of  Division 
Court — Right  of  action  by  bailiff 
thereon — ij  <5>»  14  Vic.,  ch.  yj.] — 
The  bailiff  of  a division  court  may 
sue  the  sureties  for  the  clerk,  upon 
the  bond  given  under  13  & 14  Vic., 
ch.  53,  for  fees  on  the  service  of 
summonses,  executions  and  war- 
rants, received  by  him  for  the  bai- 
liff and  not  paid  over. 

In  the  declaration  in  such  a case, 
it  is  not  necessary  to  specify  the 
names  of  the  parties  from  whom, 
or  the  suits  in  which,  the  moneys 
claimed  were  received. 

Whether  the  money  received 
was  payable  before  action  brought, 
or  whether  the  clerk  was  justified 
in  withholding  it  under  the  act 


is  a question  of  evidence  as  to  each 
sum.  Cool  v.  Switzer  et  at.,  199. 


DOWER. 

1 Informal  issue — Allegation  of 
demand — Evidence  ofoffer  to  assign.] 
— To  an  action  of  dower,  alleging 
a demand  made  pursuant  to  the 
statute,  the  tenants  pleaded  tout 
temps  prist.  The  demandant  replied 
that  she  requested  her  dower  more 
than  one  month  and  less  than  one 
year  before  action,  but  that  the 
tenants  did  not  endow  her,  and  that 
the  judgment  for  the  said  damages 
and  endowment  shall  wait  till  the 
said  issue  is  tried.  The  tenants 
joined  issue.  The  evidence  proved 
a demand,  and  that  the  tenants  said 
demandant  might  have  her  dower, 
but  did  nothing.  Held,  that  an 
issue  was  sufficiently  formed  upon 
the  record,  and  that  upon  the  evi- 
dence the  demandant  was  entitled 
to  a verdict,  and  to  costs.  Reid  v. 
Foster  et  ah,  298. 

2.  Land  required  for  military 
purposes — Ordnance  vesting  act , 7 
Vic.,ch.  11.] — To  an  action  of  dower 
the  tenant  pleaded,  that  the  hus- 
band in  his  lifetime,  in  the  year 
1823,  granted  certain  land  to  the 
king : that  from  thence  until  the 
passage  of  7 Vic.,  ch.  11,  the  Crown 
continued  seised  of  said  land  for 
purposes  connected  with  the  mili- 
tary defence  of  the  province,  and 
the  same  was  during  all  the  time 
aforesaid  duly  set  apart  and  occu- 
pied for  the  said  purposes  : that  by 
the  7 Vic.,  ch.  11,  the  said  land 
was  vested  in  the  principal  officers 
of  ordnance,  for  the  service  of  said 
department,  &c.  : that  the  lands  in 
the  declaration  mentioned  formed 
part  of  the  said  land,  and  were  part 
of  the  land  on  which  a great  part 
of  Bytown  had  been  built,  as  men- 
tioned in  the  fifth  clause  of  that 
statute,  and  at  the  passing  of  the 


DIGEST  OF  CASES. 


655 


act  was  one  of  the  building  lots 
mentioned  in  said  section,  and  was 
held  under  said  officers  by  the  ten- 
ant in  this  suit ; and  that  under  the 
powers  contained  in  the  sixth  sec- 
tion the  said  officers  in  1844  con* 
veyed  the  land  to  the  said  tenant, 
to  be  held  by  him  and  his  heirs  for 
ever,  clear  of  all  charges  and  en- 
cumbrances of  whatsoever  kind  or 
nature,  as  by  the  said  statute  they 
were  empowered  to  do.  By  the  7 
Vic.,  ch.  11,  sec.  1,  the  land  in 
question  was  vested  in  the  princi- 
pal officers  of  ordnance,  but  it  was 
provided  that  nothing  in  the  act 
should  be  taken  to  affect  any  right, 
title,  or  claim,  vested  in  or  pos- 
sessed by  any  person  at  the  pass- 
ing of  the  act,  nor  to  give  them  a 
better  title  than  was  then  vested  in 
the  Crown  ; and  the  sixth  section 
enacted  that  the  said  officers  might 
convey  this  land,  which  had  for 
some  time  been  held  by  the  tenant 
under  them,  “ to  be  held  as  free- 
holder for  ever,  and  clear  of  all 
charges  and  incumbrances  of  what- 
soever kind  or  nature.”  Held , on 
demurrer,  that  the  plea  shewed  no 
defence,  for  the  demandant’s  right 
was  not  extinguished  by  the  con- 
veyance to  the  Crown,  nor  by  the 
provisions  of  the  statute.  Begley 
and  wife  v.  Gibson , 458. 


DRAI 

Insufficient  construction  of  by  les- 
see— Injury  to  adjoining  premises — 
Liability  of  assignees  of  lessee .] — See 
Action,  2. 


EJECTMENT. 

1.  In  ejectment  brought  upon  a 
mortgage,  it  appeared  that  before 
the  mortgage  was  given  defendant 
became  a tenant  of  the  mortgagor 
for  a year.  Held , that  at  the  end 
of  that  time  his  right  ceased,  and 
that  the  mortgagees  could  eject 


him  without  notice.  The  Canada 
Permanent  Building  and  Savings 
Society  v.  Rowell , 124. 

2.  Notice  of  title — Admission.] — 
Where  defendant  in  his  notice  of 
title  claimed  as  purchaser  through 
one  M.,  and  the  plaintiff  in  proving 
his  title  put  in  a lease  from  M.  to 
himself,  Held , that  it  was  unneces- 
sary for  defendant  to  shew  M.’s  title. 
Brandon  v.  Cawthorne , 368. 

3.  Order  to  substitute  one  defend- 
ant for  another — Record  made  up 
against  both  — Irregularity  — Evi- 
dence of  title.] — Ejectment  having 
been  brought  against  A.,  B.  was 
by  judge’s  order  allowed  to  defend 
in  his  place,  and  the  issue  book 
and  notice  of  trial  were  served  as 
against  B.  alone,  but  A.’s  name 
was  inserted  in  the  record  as  a co- 
defendant. A verdict  having  been 
found  for  the  plaintiff,  on  motion  in 
term  an  affidavit  was  filed  that  B.'s 
attorney  was  not  aware  of  A.’s  name 
being  on  the  record  until  after  the 
trial  had  commenced,  and  that  B. 
had  been  prejudiced  in  his  defence 
by  being  deprived  of  A.’s  evidence. 
The  court  set  aside  the  record  and 
verdict  for  irregularity. 

The  plaintiffs  claimed  under  a 
mortgage  from  A.,  whose  title  B. 
denied  ; and,  semble , that  upon  the 
evidence  set  out  in  the  case,  the 
verdict  could  not  have  been  sup- 
ported. Peebles  et  al.  v Lottridge 
and  Potts , 627. 

By  Building  Society — In  whose 
name  to  be  brought.] — See  Building 
Society,  2. 

See  Description  of  Land — Li- 
mitations, (Statute  of) — Married 
Woman. — Notice  to  Quit. — Rail- 
ways.— Taxes. 


ELECTIONS. 

Legislative  Council  — Contested 
election— Action  by  commissioner  for 
fees.] — The  20  Vic.,  ch.  23,  does, 
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not  extend  to  elections  for  the  Le- 
gislative Council.  Where  a county 
court  judge,  assuming  that  it  did  so 
extend,  acted  at  defendant’s  request 
as  commissioner  for  taking  evidence 
in  a contested  election  for  that 
body  : Held , that  he  could  recover 

nothing  for  his  services.  Burritt 
v.  * Tones,  194. 

See  Conspiracy. 


EMBEZZLEMENT. 

Evidence — ?noney  received  by  county 
treasurer  for  township — Indictment '.] 
— On  an  indictment  against  a trea- 
surer of  a county  for  embezzling 
the  sum  of  £9  14s.  iod.,  re- 

ceived for  taxes,  it  appeared  that 
defendant  received  the  money  in 
October,  1858,  and  resigned  in 
February,  1859,  when  his  books 
were  taken  from  him  by  the  warden, 
although  the  usual  time  for  making 
up  his  account  with  the  county, 
31st  of  March,  had  not  arrived. 
This  sum  was  not  entered  in  his 
books  as  received,  nor  was  there 
any  entry  of  other  moneys  received 
for  taxes  at  a later  date ; but  after 
his  books  had  been  taken  he  sent 
in  a list  of  moneys  received,  in- 
cluding this,  although  before  he 
did  so  it  had  been  stated  in  a news- 
paper that  this  and  other  payments 
were  not  accounted  for.  There 
was  no  proof  that  he  was  indebted 
to  the  county  on  the  whole  of  his 
accounts,  and  it  was  shewn  that  he 
claimed  that  they  were  in  his  debt, 
and  that  the  question  was  pending 
before  arbitrators,  to  whom  several 
civil  suits  between  himself  and  the 
council  had  been  referred.  The 
jury  found  defendant  guilty.  Held , 
that  the  evidence  did  not  warrant 
the  conviction,  and  a new  trial  was 
granted.  Held , also,  that  the  money 
was  not  improperly  charged  to  be 
the  money  of  the  county,  though  it 
was  received  for  the  township  of 


Maidstone,  and  was  to  be  accounted 
for  to  it  by  the  county.  Regina  v. 
Bullock , 513. 

ENTAIL. 

Will — Consti  uction — Estate  tail 
or  for  life — Right  of  tenant  in  tail 
to  convey  in  fee.] — See  Will,  4. 


EQUITABLE  PLEADINGS. 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. — Mistake. — 
Municipal  Corporations,  3. — 
Sale  of  Land,  3. 


ESCAPE. 

Liability  of  sheriff  for  escape  on 
bo?id  to  the  limits , because  bond  has 
not  been  allowed,  although  debtor  has 
not  left  the  limits.]— See  Limits,  5. 


ESTATE. 

Lease — Construction — Estate  for 
life  or  for  term  of  years.] — See 
Lease,  2. 

Will — Estate  for  life  or  in  fee. — 
See  Will,  2. 

Will — Estate  tail  or  for  life — Con- 
veyance in  fee  by  tenant  in  tail.] — 
See  Will,  4. 


ESTOPPEL. 

1.  Personal  property — Devise  i?i 
trust  for  widow  and  children — Exe- 
cution against  her — Sale — Estoppel.] 
—One  W.  devised  all  his  personal 
estate  to  three  trustees,  of  whom 
his  widow  was  one,  in  trust  to  call 
in  and  convert  the  securities  into 
money,  and  when  received  to  invest 
the  same  as  they  should  think  best, 
and  pay  the  interest  and  produce 
thereof  to  his  widow  during  her  life, 
for  the  maintenance  of  herself  and 
his  children.  The  widow  after  the 
testator’s  death  remained  on  his 
farm,  and  in  possession  of  the  stock 
and  personal  property,  some  of 
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which  she  sold,  and  the  stock  had 
been  added  to  by  breeding.  A 
writ  of  execution  came  into  the 
sheriff’s  hands  against  her,  and 
while  it  was  there  the  two  other 
trustees  took  from  her  a mortgage 
of  all  the  personal  property  for  ad- 
vances made  by  them  to  her.  The 
sheriff  afterwards  seized  under  the 
writ,  and  the  two  trustees  forbade  the 
sale,  but  it  went  on,  and  one  of 
them  bought  the  goods,  and  took  a 
bill  of  sale  from  the  sheriff,  against 
whom  they  then  brought  an  action 
for  the  seizure.  Held,  that  they 
were  not  estopped  by  having  pur- 
chased at  the  sale,  but  that  having 
taken  the  mortgage  from  the  widow 
while  the  writ  was  in  the  sheriff’s 
hands,  they  could  not  allege  that 
the  goods  were  not  then  hers  ; and 
therefore  that  they  could  not  re- 
cover. Held , also,  that  the  increase 
of  the  stock  must  be  subject  to  the 
same  rule  as  the  stock.  Semble , 
that  the  property  was  liable,  in  the 
widow’s  hands,  to  the  execution, 
which  for  all  that  appeared  might 
have  been  for  a debt  contracted  for 
the  support  of  herself  and-  family. 
Pears  and  Pearson  v.  Carr  all,  She- 
riff, 229. 

2 . Ships  — Mortgage — Estoppel.  ] 

— B.  owning  a vessel  mortgaged  her 
to  C.,  and  C.  assigned  the  mort- 
gage with  his  other  property,  to 
the  plaintiff  in  trust  for  creditors. 
The  plaintiff  having  brought  re- 
plevin against  B.  to  obtain  posses- 
sion : Held,  that  the  defendant 

could  not  dispute  the  plaintiff’s  title, 
or  set  up  that  he  was  trustee  for  a 
foreign  corporation  who  by  law 
could  not  hold  ships.  Paton  v. 
Browne,  337. 

3.  Sheriff— Payment  into  court — 
Estoppel .] — Where  a plaintiff  ob- 
tained an  order  to  take  out  of  court 
money  paid  in  by  the  sheriff  on 
condition  that  he  should  pay  the 

44 


master’s  charges,  and  was  given 
to  understand  that  he  might  either 
take  it  on  these  terms  or  sue  the 
sheriff  for  it.  Held,  that  having 
availed  himself  of  this  order,  he 
could  not  afterwards  recover  from 
the  sheriff  the  fees  paid  to  the  mas- 
ter, on  the  ground  that  the  money 
had  been  improperly  paid  into 
court.  Crombie  v.  Davidson  (She- 

riff,)  369- 

4.  Held,  that  defendant  having 
pleaded  to  the  declaration  as  con- 
taining two  separate  counts,  could 
not  afterwards  object  that  there  was 
but  one.  May  et  al.  v.  Howland  et 
al.,  66. 

By  pleading .] — See  Bills  of  Ex- 
change and  Promissory  Notes,  5. 

See  Landlord  and  Tenant,  i,  3, 
— Libel,  i. — Municipal  Corpora- 
tions, 2,  3,  5,  6. — Stock. 


EVIDENCE. 

1.  Action  against  maker  and  en- 
dorser— Evidence — 5 W.  IV.,  ch.  1, 
sec.  9 ; 16  Vic.,  ch.  19.] — Where 
defendants  being  sued  as  maker 
and  endorser  of  a promissory  note, 
pleaded  a defence  shewing  want  of 
consideration,  which  if  proved  must 
equally  discharge  both.  Held, 
Burns,  J.,  dissenting,  that  neither 
could  be  called  as  a witness  for  the 
other.  Moffatt  et  al.  v.  Robertson 
et  al.,  401. 

2.  — Witness — Competency — Con. 
Stats.  U.  C.,  ch.  32,  sec.  5.] — An 
assignee  of  the  plaintiffs  for  the 
benefit  of  their  creditors,  held  not 
an  incompetent  witness  to  prove  a 
debt  due  to  them,  as  being  the  per- 
son in  whose  immediate  behalf  the 
action  was  brought. 

The  exception  in  the  statute  ap- 
plies only  to  those  in  whose  behalf 
as  beneficially  interested  the  suit  is 
brought.  McMullin  v.  Mur  doff,  506. 

YOL.  XIX.  U.  C.,  Q.  B. 
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It  was  contended  also  that  the 
second  insurance  was  void,  owing 
to  an  omission  by  the  plaintiff  to 
comply  with  its  conditions,  but  held, 
that  it  was  nevertheless  an  insurance 
within  the  meaning  of  the  condition 
in  defendants’  policy.  Jacobs  v.  The 
Equitable  Insurance  Company,  250. 

3.  On  a third  trial  of  this  case  a 
verdict  was  found  for  the  defend- 
ants, the  learned  judge  having 
charged  that  the  defendants  had 
proved  their  plea,  and  not  left  it 
to  the  jury  to  say  whether  the 
plaintiff  had  given  notice  to  them 
of  the  further  insurance  within  a 
reasonable  time.  The  court  held 
the  direction  right,  and  refused  a 
rule.  JThe  same  case,  257. 

4.  Insurance — Affidavit  and  cer- 

tificate of  loss — Time  of  furnishing — 
Reasonable  time,  whether  a question 
for  the  court  or  jury — Interest  of 
plaintiffs .] — The  plaintiffs  brought 
an  action  against  these  defendants 
on  a policy  of  insurance,  which 
provided  that  the  assured  should 
“give  immediate  notice  of  any  loss 
or  damage  by  fire  within  fourteen 
days,  to  the  agent  of  the  company,” 
&c.,  & c.,  and,  “ as  soon  after  as 
possible,”  should  deliver  in  a par- 
ticular account  of  such  loss  or  dam- 
age,  signed  with  their  own  hands, 
and  verified  by  their  oath  or  affir- 
mation : * * that  they  should 

also  make  a declaration  and  pro- 
duce certain  certificates  specified ; 
and  that  until  such  proofs,  declara- 
tions and  certificates  were  pro- 
duced, the  loss  should  not  be  pay- 
able. At  the  trial  the  notice  re- 
quired was  proved,  but  the  certifi- 
cate and  affidavit  produced  were 
afterwards  held  by  the  court  to  be 
insufficient,  and  a nonsuit  was  en- 
tered. The  plaintiffs  then,  about 
eleven  months  after  the  fire,  fur- 
nished a new  and  sufficient  affidavit 


and  certificate,  and  brought  another 
action,  in  which  the  defendants 
pleaded  that  the  plaintiffs  did  not 
as  soon  after  the  fire  as  possible  de- 
liver these  papers.  It  appeared 
that  when  the  first  papers  were  fur- 
nished, defendant  objected  to  their 
sufficiency,  and  that  others  were  a 
few  days  after  delivered,  to  which  it 
was  not  shewn  that  the  plaintiffs 
were  notified  of  any  objection  until 
the  first  trial.  Held,  that  the  words 
“ as  soon  as  possible,”  must  be  con- 
strued to  mean  within  a reasonable 
time  under  the  circumstances  ; and, 
Burns,  J.,  dissenting,  that  it  was 
properly  left  to  the  jury  to  say 
whether,  considering  all  the  facts, 
the  defendants  had  complied  with 
the  condition  by  furnishing  the 
second  set  of  papers,  and  was  not 
a question  of  law  upon  which  the 
judge  should  have  decided. 

The  plaintiffs,  while  in  partner- 
ship, had  purchased  the  land,  on 
which  they  afterwards  built  the  mill 
in  question,  which  was  burned,  from 
one  A.,  who  held  their  bond  for  the 
balance  of  purchase  money.  Before 
the  fire  they  dissolved  partnership 
by  a deed,  in  which  it  was  agreed 
that  Mann  should  wind  up  the  busi- 
ness, and  should  hold  “ the  mill 
property  ” for  his  own  use,  but  no 
regular  conveyance  of  it  had  been 
executed.  Held,  that  Hobson  had 
sufficient  interest  to  enable  him  to 
join  in  suing  on  the  policy. 

Held,  also,  that  the  affidavit  and 
magistrate’s  certificate  last  furnished 
were  sufficient,  though  Mann,  who 
alone  made  the  affidavit,  was  de- 
scribed as  solely  interested  in  the 
property,  and  the  certificate  stated 
the  loss  as  his  only.  Mann  and 
Hobson  v.  The  Western  Assurance 
Company , 314. 

5.  Abandonment  — Nonpayment 
of  premium  note — Judgment  of  C. 
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P.  on  same  pleadings  conformed  /<?.] 
— Declaration  on  a policy  of  insur- 
ance on  a ship,  alleging  a total  loss, 
and  that  the  plaintiff  abandoned 
the  vessel  to  defendants,  who  ac- 
cepted such  abandonment.  Pleas. 
— 2 That  the  vessel  ran  upon  a 
reef  of  rocks  and  was  stranded, 
which  is  the  loss  in  the  declaration 
mentioned  : that  after  she  stranded 
the  plaintiff  should  have  used 
prompt  and  efficient  means  for  her 
safe-guard  and  recovery,  and  re- 
paired her  when  recovered,  yet 
that  he  neglected  to  do  so,  and 
thereupon,  according  to  the  terms 
of  the  policy  (which  were  set  out 
in  the  declaration)  defendants  re- 
covered and  repaired  her  for  the 
plaintiff,  making  her  sound,  and  as 
good  as  before  she  was  stranded, 
and  offered  to  restore  her  to  the 
plaintiff,  on  payment  of  his  fair 
proportion  of  said  repairs,  but  that 
the  plaintiff  refused  to  accept  her ; 
and  that  before  making  such  re- 
pairs defendants  caused  a proper 
survey  to  be  made  according  to  the 
policy.  3.  That  the  plaintiff  did 
not  abandon  said  vessel,  nor  did 
defendants  accept  said  abandon- 
ment as  alleged.  4.  That  said 
abandonment  was  not  sufficient  to 
convey  to  and  vest  in  the  defend- 
ants an  unincumbered  and  perfect 
title  to  said  vessel.  5.  That  the 
policy  contained  a condition,  that 
in  case  the  note  given  for  the  pre- 
mium should  not  be  paid  at  matu- 
rity, the  full  amount  of  said  premium 
should  be  considered  earned,  and 
the  policy  become  void  while  said 
note  remained  unpaid  : that  the 
plaintiff  gave  his  note  for  the  pre- 
mium, which  before  sixty  days  had 
elapsed  after  proof  of  the  loss,  etc., 
and  before  the  commencement  of 
this  suit,  became  due,  and  at  the 
commencement  of  this  suit  was  and 
is  unpaid. 

Another  action  had  been  brought 


by  this  plaintiff  in  the  Common 
Pleas  against  a different  company, 
in  which  the  pleadings  and  terms 
of  the  policy  being  similar,  on  de- 
murrer to  the  pleas,  the  second 
and  fifth  pleas  were  held  bad,  and 
the  third  and  fourth  pleas  good ; 
and  this  court  conformed  to  that 
decision,  without  entering  into  a 
consideration  of  the  questions  rais- 
ed. Meagher  v.  The  sEtna  Insur- 
ance Company , 530. 

INSURANCE  COMPANIES. 

See  Stock. — Usury. 

INTEREST. 

See  Pleading. — Usury. 

INTERPLEADER. 

1 . Verdict  for  claimant  — Subse- 
quent action  by  him  against  execution 
plaintiffs — Excessive  damages — Form 
of  declaration .] — The  goods  of  one 
L.  having  been  seized  under  an 
execution  at  the  suit  of  defendants, 
were  claimed  by  the  plaintiffs,  and 
upon  the  sheriff’s  application  a 
feigned  issue  was  ordered,  which 
directed  that  no  action  should  be 
brought  against  the  sheriff,  but  ex- 
pressly excepted  any  claim  which 
either  the  execution  plaintiffs  or 
the  claimants  might  have  against 
each  other.  This  issue  having 
been  decided  in  the  plaintiffs’  fa- 
vour, they  brought  an  action  against 
the  defendants  (the  execution  cred- 
itors) for  the  acts  of  the  sheriff  in 
entering  and  excluding  them  for 
two  months  from  possession  of  the 
foundry  where  the  goods  were,  and 
for  stopping  the  work  and  prevent- 
ing them  from  selling  some  of  the 
articles  which  were  being  manu- 
factured. The  jury  gave  $50  for 
the  first  cause  of  action,  and  $300 
for  the  second.  Held , that  the  ac- 
tion would  lie,  and  that  the  dama- 
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2.  Per  Draper , C.  J. — By  begin- 
ning to  receive  tolls,  the  company 
must  be  taken  to  assert  that  their 
harbor  is  capable  of  receiving  and 
sheltering  vessels  of  such  size  as 
it  is  fitted  for.  This  includes  the 
approach  to  the  harbor ; and  if  af- 
terwards an  obstruction  from  na- 
tural or  other  causes  renders  it  with- 
in their  knowledge  unsafe  to  attempt 
an  entrance,  they  are  bound  either 
to  remove  the  obstruction,  or  to 
close  the  harbor,  by  giving  notice 
to  the  public  that  it  cannot  be 
safely  approached. 

Hagarty , J.,  thought  the  weight 
of  evidence  strongly  against  the 
plaintiff,  but  concurred  in  the  judg- 
ment, holding  that  to  be  no  ground 
of  appeal.  He  considered,  however, 
that  the  verdict  could  be  sustained 
only  upon  that  part  of  the  evidence 
which  tended  to  show  that  defend- 
ants had  undertaken  to  remove  the 
bar  in  question  ; and  that  if  it  were  a 
known  natural  obstruction,  outside 
of  their  harbor,  which  they  had  never 
professed  to  interfere  with,  then 
they  would  not  be  liable.  The  same 
case — affirmed  on  appeal,  623. 


HIGHWAY. 

Conveyance  of  old  road  by  surveyor 
— Right  to  convey — Uncertain  de- 
scription.] — In  ejectment  for  land 
described  as  being  formerly  a pub- 
lic highway  from  W.  to  C.,  it  ap- 
peared that  before  1835  there  had 
been  a trespass  road  between  those 
places,  running  across  defendant’s 
lot.  In  that  year  a road  was  laid 
out  and  sanctioned  by  the  quarter 
sessions,  intended  as  a substitute 
for  the  former  one.  Defendant 
then  enclosed  a portion  of  the  old 
road,  and  had  been  in  possession 
of  it  for  more  than  twenty  years, 
but  a small  piece  remained  not 
enclosed,  and  the  plaintiff  claimed 
this  under  a deed  which  he  received 


from  the  surveyor  of  highways  in 
1837,  purporting  to  convey  to  him 
“ the  public  highway  or  road  from 
W.  to  C.,”  as  described  by  the 
metes  and  bounds.  Held,  that  the 
surveyor  had  no  right  to  sell  the 
old  road,  as  it  was  not  a public  road 
allowance  nor  a legal  highway,  and 
that  the  plaintiff  therefore  could  not 
recover. 

Semble , that  the  description  in  the 
deed  to  the  plaintiff,  set  out  below, 
was  too  uncertain  to  convey  any- 
thing. Clapp  v.  Haight,  94. 

^Municipal Corporations,  i, 

4,  6. 

HUSBAND  AND  WIFE. 

See  Married  Woman.' 

ILLEGALITY. 

Bond — Condition  in  restraint  of 
trade — Consideration  must  be  shewn 
in  declaration .] — See  Arbitration 
and  Award,  3. 


INDEMNITY. 

A person  who  indemnifies  the 
sheriff  for  seizing  goods  does  not 
by  that  act  become  liable  as  a tres- 
passer. McLeod  et  al.  v.  Fortune 
et  al.,  98. 

INDIAN  LANDS. 

Power  of  commissioners — 2 Vic., 
ch.  15  ; 12  Vic.,  chaps.  9,  30  ; 13  6* 
14  Vic.,  ch.  74;  20  Vic.  ch.  26.J — 
Semble,  that  the  commissioners  for 
restraining  trespasses  on  Indian 
lands  are  not  authorised  to  seize 
and  sell  timber  cut  by  the  Indians 
themselves,  or  by  white  people  with 
their  consent.  Vanleck  et  al.  v. 
Stewart  et  al.,  489. 

INDICTMENT. 

See  Conspiracy.-Embezzlement. 
— Perjury. 


DIGEST  OF  CASES. 


661 


INSOLVENCY. 

Priority  as  between  executions  and 
attachments  against  absconding  debt- 
or.] — See  Guarantee. 

Of  debtor , effect  of  in  action  for 
his  departure  by  assignee  of  sheriff 
on  bond  to  the  limits .] — See  Limits,  4. 

See  Assignment  — Sale  of 
Goods,  2. 


INSURANCE. 

1.  Interest  of  plaintiff  in  the  pro- 
perty — Double  Insura?ice  — - Second 
insurance  on  diffei'ent  interest , and 
not  by  plaintiff  — Over-estimate  of 
loss — Evidence .] — The  plaintiff,  in 
an  action  on  a policy  of  insurance, 
averred  that  at  the  time  of  effecting 
the  policy  he  was  interested  in  the 
property  insured  : that  his  interest 
was  before  the  loss  assigned  by  him 
to  one  B.,  which  assignment  was 
accepted  by  defendants ; and  that 
until  the  loss  B.  continued  interest- 
ed, and  the  plaintiff  as  trustee  for 
him.  Defendants  did  not  demur, 
but  pleaded  ; — 1,  that  at  the  time 
of  the  loss  the  plaintiff  had  no  in- 
terest ; and,  2,  that  before  the  fire 
he  assigned  the  policy  to  B.,  with- 
out having  the  transfer  endorsed, 
and  without  defendants  consent.  It 
appeared  that  the  statement  in  the 
declaration  was  true  : that  is,  that 
the  plaintiff  had  assigned  his  inter- 
est to  B.,  which  assignment  was 
approved  by  defendants.  ; Held , that 
the  plaintiff  was  entitled  to  succeed 
on  the  issue. 

The  third  plea  alleged  that  the 
plaintiff  had  effected  another  insur- 
ance in  the  A.  Co.,  without  notice 
to  defendants  or  endorsement  on 
their  policy.  The  evidence  shewed 
that  this  policy  was  effected  by  one 
S.,  (whose  interest  in  the  property 
did  not  appear,)  in  his  own  name, 
and  assigned  by  him  to  B.  Held , 


that  the  plea  was  not  proved,  for 
the  insurance  complained  of  was 
not  shewn  to  be  by  or  for  the  plain- 
tiff, or  of  his  interest,  which  would 
be  necessary  to  avoid  the  plaintiff’s 
policy. 

In  the  sixth  plea  defendants  set  up 
as  a defence,  that  after  the  fire  the 
plaintiff  in  making  his  claim,  had 
misrepresented  and  over-stated  the 
amount  of  his  loss  contrary  to  the 
form  and  effect  of  the  condition  in 
the  policy.  Held , that  to  sustain 
this  plea  it  was  necessary  to  prove 
that  the  over-estimate  did  not  arise 
from  mistake  or  inadvertence,  but 
was  made  designedly,  for  the  pur- 
pose of  obtaining  a larger  sum  than 
the  loss  really  sustained,  or  to  pre- 
vent close  inquiry. 

Held , upon  the  evidence  set  out 
below — it  being  probable  that  the 
loss,  though  over-estimated,  was 
equal  to  the  sum  insured,  and  there 
being  circumstances  which  might 
explain  the  over-charge — that  the 
jury  were  warranted  in  finding  for 
the  plaintiff.  Park  v.  The  Phoenix 
Insurance  Company , no. 

2.  Further  insurance  without  no- 
tice — Reasonable  time.\ — See  the 
facts  of  the  case  stated,  17  U.  C. 
R.  35.  The  jury  having  a second 
time  found  for  the  plaintiff,  a new 
trial  was  granted  without  costs. 

The  further  insurance  having  sub- 
sisted for  fourteen  days  only  before 
it  was  cancelled,  it  was  argued  that 
a reasonable  time  must  be  allowed 
to  give  notice  of  it  to  the  plaintiffs, 
and  procure  the  endorsement,  and 
that  this  was  a question  for  the 
jury  ; but,  per  Burns , J .,  the  ques- 
tion was  not  properly  presented  by 
the  pleadings,  and  that  the  plaintiff 
having  given  no  notice  at  all,  though 
he  had  ample  time  to  do  it,  the 
question  of  reasonable  time  could 
not  arise. 
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Conviction  on  evidence  of  accom- 
plice.] — See  Conspiracy. 

^Action  2.—  Arbitration  and 
Award,  i. — Bills  of  Exchange 
and  Promissory  Notes  3,  4. — 
Crim.  Con. — Dower  i. — Eject- 
ment, 2,  3. — Embezzlement. — In- 
surance, 1,  2. — Interpleader,  2. 
— Justice  of  the  Peace. — Land- 
lord and  Tenant,  2. — Limits,  2, 

5. Mortgage Overholding 

Tenant. — Principal  and  Surety, 
2. — Sale  of  Land,  2. — Stock. — 
Taxes. — Will,  i. 

EXECUTION. 

Mortgagee  of  chattels — Right  to  sell 
his  interest  under. \ — See  Assign- 
ment, 3. 

School  house  cannot  be  sold  under 
judgment  against  trustees .]  — See 
Common  Schools,  i. 

See  Estoppel,  i. — Lease,  2. — 
Lien. — Mistake. — Sale  of  Goods, 
1. — Satisfaction. — Trespass. 


FALSE  REPRESENTATION. 
By  Crown  Land  agent , in  order  to 
obtain  increased  price  on  public  land.  ] 
— See  Action,  i. 


FILING. 

Assignment  of  goods.  ] — See  As- 
signment, 4. 

FIRE. 

Accidental  fire — Liability — 14 
Geo.  ILL,  ch.  78,  sec.  86.] — Defend- 
ant occupied  a stall  in  a market, 
the  cellar  beneath  which  was  used 
by  the  plaintiff  to  keep  goods  in. 
He  went  out,  leaving  a fire  in  his 
stove,  with  no  one  to  watch  it,  and 
a block  of  wood  too  close  to  the 
stove.  A fire  broke  out  which 
burned  through  the  floor,  and  de- 
stroyed the  plaintiff’s  goods  below, 
and  the  jury  found  that  such  fire 


was  occasioned  by  defendant’s  neg- 
ligence. Held , that  it  was  never- 
theless an  accidental  fire , within  the 
14  Geo.  III.,  ch.  78,  sec.  85,  and 
that  defendant  was  not  liable.  Gas- 
ton v.  Wald,  586. 


FIXTURES. 

Hay  scales — Fixtures  as  between 
vendor  and  vendee.\ — One  J.  sold 
the  land  in  question  to  W.,  who 
took  possession  under  the  contract 
for  sale,  and  erected  a set  of  hay 
scales,  partly  upon  it  and  partly 
upon  the  street.  A pit  was  dug 
about  three  feet  deep,  which  was 
boarded  inside,  and  post  were  let 
into  the  soil  to  hang  the  scales  upon 
and  as  rests.  The  platform  rested 
upon  posts  thus  let  in,  and  hung 
upon  hooks  in  the  posts,  so  that  the 
scales  might  be  removed  by  lifting 
it  up,  without  disturbing  the  posts 
or  boards.  The  earth  was  banked 
up  on  the  outside,  so  that  teams 
could  drive  upon  the  platform.  W. 
could  not  carry  out  the  contract, 
and  with  his  consent  J.  sold  the 
land  to  the  plaintiffs,  and  conveyed 
it  to  them  by  a deed  in  the  usual 
form,  in  which  nothing  was  speci- 
fied as  to  the  hay  scales.  The  de- 
fendants, W.  and  another,  having 
removed  them,  taking  away  all  ex- 
cept the  posts,  Held , that  they  were 
not  fixtures  as  between  J.  and  his 
vendees,  the  plaintiffs,  and  that  they 
therefore  did  not  pass  by  the  con- 
veyance. Markle  et  al.  v.  Houch 
and  Winkler , 164. 


FORFEITURE. 
See  Lease,  2. 


FRAUDS  (Statute  of.) 
See  Sale  of  Land,  i. 


GOODS. 
See  Sale  of  Goods. 
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GUARANTEE. 

Sale  of  goods  by  sheriff- — Guaran- 
tee— Effect  of  on  time  for  payment — 
Executions — Attachments— Priority^ 
— The  sheriff  held  several  execu- 
tions against  one  P.,  on  which  no 
seizure  was  made  until  after  he  had 
absconded  and  several  writs  of  at- 
tachment had  issued.  After  the 
attachments  an  execution  came  in 
at  the  suit  of  defendant,  and  the 
sheriff  then  seized  P.’s  goods  under 
all  the  writs,  and  defendant  at  the 
sale  purchased  a large  quantity  of 
lumber.  The  sheriff  would  not 
allow  him  to  take  it  away  without 
paying ; but  defendant  contended 
that  his  execution  was  entitled  to 
priority  over  the  attachments,  and 
that  as  other  goods  had  been  sold 
sufficient  to  satisfy  the  previous 
executions,  he  was  himself  entitled 
to  the  money.  An  application  was 
then  pending  by  one  of  the  attach- 
ing creditors  against  defendant’s 
judgment,  which  it  was  thought 
would  determine  the  question  of 
priority,  and  the  sheriff  agreed  to 
let  defendant  take  the  lumber  on 
receiving  a guarantee  from  the 
Bank  of  British  North  America 
that  they  would  be  responsible  for 
the  payment  when  and  if  it  should 
be  decided  that  the  sheriff  was  not 
entitled  to  apply  the  proceeds  of 
the  sale  on  account  of  defendant’s 
execution.  Afterwards  the  sheriff 
returned  the  defendant’s  writ  nulla 
bona , for  which  an  action  was 
brought  against  him  by  this  de- 
fendant, and  a verdict  recovered 
for  more  than  the  amount  payable 
for  the  lumber.  Held , that  the 

sheriff  was  entitled  to  recover  from 
the  defendant  the  purchase  money 
for  the  lumber,  without  waiting  until 
the  question  of  priority  between 
his  writ  and  the  attachment  had 
been  decided,  for  that  condition 
applied  only  to  the  liability  of  the 
bank  under  their  guarantee. 


As  to  the  question  of  priority,  see 
Potter  v.  Carrall,  (9  C.  P.  442,  the 
suit  for  the  false  return  above  re- 
ferred to,)  commented  upon  in  this 
case,  and  which  now  stands  for 
judgment  in  the  Court  of  Appeal. 
Per  Robinson , C.  J.,  the  defence 
that  the  time  of  payment  had  not 
arrived  by  the  terms  of  sale  was 
clearly  admissible  under  the  general 
issue.  Carrall  v.  Potter , 346. 

The  judgment  of  the  Common 
Pleas  has  since  been  affirmed  in 
appeal,  Robinson,  C.  J.,  McLean , J., 
and  Spragge,  Y.  C.,  dissenting. 

See  Principal  and  Surety,  2. 

HARBOR  COMPANY 

1.  Liability  for  obstructions  to  en- 
trance— Con.  Stats.,  U.  C.,  ch.  50.] 
— Defendants,  a Harbor  Company, 
incorporated  under  the  Con.  Stats., 
U.  C.,  ch.  50,  constructed  two  piers 
running  out  into  lake  Erie,  and  had 
for  some  time  collected  tolls  upon 
vessels,  though  it  was  said  that  the 
harbor  was  not  finished,  and  that 
it  was  intended  to  carry  the  piers 
further  out.  The  plaintiff’s  ves- 
sel, bound  for  another  port,  met 
with  an  accident,  and  having  at- 
tempted in  consequence  to  enter 
this  harbor,  was  wrecked  upon  a 
sand-bar,  which  had  formed  about 
two  hundred  feet  outside  of  the 
piers,  and  the  cargo  was  lost.  It 
appeared  that  this  sand-bar  was  of 
a shifting  nature,  disappearing  and 
forming  at  different  times,  but  it 
was  proved  that  defendants  some 
weeks  before  the  accident  had  be- 
gun to  remove  it,  and  had  not  gone 
on  with  the  work.  The  jury  hav- 
ing found  that  the  loss  was  caused 
by  defendants’  negligence,  Held, 
that  defendants  were  liable,  and  the 
verdict  for  the  value  of  the  plain- 
tiff’s cargo  was  upheld.  McLean, 
J.,  dissenting.  Webb  v.  Port  Bruce 
Harbor  Company , 615. 
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ges  were  not  excessive.  Held,  also, 
that  the  defendants  having  pleaded 
to  the  declaration  as  containing 
two  separate  counts,  could  not 
afterwards  object  that  there  was 
but  one.  May  et  al.  v.  Howland 
et  al.,  66. 

2 . Evidence  — Assignment  — Pro- 
vision for  release,  and  jor  carrying  on 
the  business.\ — On  an  interpleader 
issue  to  try  the  title  to  certain 
goods  seized,  the  plaintiff  claimed 
all,  asserting  that  he  had  derived 
some  by  purchase  from  the  assignee 
of  the  execution  debtor,  and  others 
by  subsequent  purchase  from  third 
parties.  The  assignment  being  in- 
valid : Held,  that  it  was  necessary 
for  him  to  shew  what  goods  he  was 
entitled  to  without  it,  and  on  his 
failure  to  do  this  that  the  jury  were 
rightly  directed  to  find  for  defend- 
ants. Crapper  v.  Paterson  et  al., 
160. 

3.  Interpleader  order — Release  of 
goods  by  sheriff- — Action  therefor — 
Order  set  aside — Pleading .]  — The 
declaration  complained  that  defend- 
ant, as  sheriff,  under  a fi.  fa.  at  the 
plaintiff’s  suit,  levied  upon  a cer- 
tain quantity  of  bricks  made  by 
F.,  one  of  the  defendants  in  the 
writ,  whereupon  one  B.  claimed 
them,  and  an  interpleader  order 
was  made  directing  an  issue,  and 
that  until  payment  into  court  of 
the  value  of  the  bricks,  or  security 
given  therefor,  defendant  should 
continue  in  possession ; yet  that, 
though  the  money  was  not  paid, 
nor  security  given,  defendant  wrong- 
fully allowed  the  bricks  to  be  re- 
moved by  B.  Defendant  pleaded 
that  the  interpleader  order  was 
duly  set  aside  ; to  which  the  plain- 
tiff replied  that  the  order  contained 
a clause  protecting  the  defendant 
against  action,  and  that  it  was  not 
set  aside  for  informality,  but  at 
the  plaintiff’s  instance,  long  after 


the  defendant  had  allowed  the 
goods  to  be  removed,  and  to  enable 
the  plaintiff  to  bring  this  action. 
Held,  on  demurrer  to  the  replica- 
tion, affirming  the  judgment  of  the 
county  court,  that  the  declaration 
was  bad,  for  not  averring  that  the 
bricks  belonged  to  F.,  and  that  the 
replication  was  also  bad,  being  no 
answer  to  the  plea.  Dafoe  v.  Rut- 
tan,  Sheriff,  334. 

See  Assignment,  3.  — Division 
Court,  i. — Sale  of  Goods,  i. 


ISSUE. 

See  Dower,  i. 

JOINT  STOCK  COMPANIES. 
See  Harbour  Company. — Stock. 

JUDGMENT. 

See  Practice. — Satisfaction. — 
Set-off. 

JURIES. 

Right  of  Challenge  by  the  Crown.] 
— See  Conspiracy. 

Sheriff's  fees  for  summoning .] — 
See  Sheriff. 


JURISDICTION. 

Arbitrators  having  awarded  where 
under  the  statute  they  had  no  juris- 
diction, the  court  could  not  set  aside 
the  award.] — See  Municipal  Cor- 
porations, 4. 

See  County  Court. 


JUSTICE  OF  PEACE. 

Malicious  prosecution  — Proof  of 
malice.] — The  defendant  was  a jus- 
tice of  the  peace,  and  in  the  course 
of  his  duty  as  such  acquired  his 
knowledge  of  the  circumstances  on 
which  he  preferred  the  charge 
against  defendant.  Held,  that  he 
was  clearly  not  entitled  as  a magis- 
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rate  on  that  ground  to  require  that 
express  malice  should  be  proved 
against  him.  Orr  v.  Spoofier,  601. 


KINGSTON. 

Agreement  between  City  of  \ a?id 
waterworks ■ company  of — Construc- 
tion of]— See  Agreement. 


LAND. 

Description  of  in  grant.] — See 
Description  of  Land. 

^Assessment. — Sale  of  Land. 
— Taxes.  — Highway.  — Indian 
Lands. 

LANDLORD  AND  TENANT. 

Expiration  of  landlord’s  interest 
— Payment  of  rent  afterwards  with 
knowledge — Ejectmenti] — The  plain- 
tiffholding a lease  under  the  Crown, 
which  expired  in  1854,  executed  a 
lease  to  defendant  for  six  years  from 
the  1st  of  April,  1845.  After  the 
expiration  of  his  term  he  continued 
in  possession,  and  paid  rent  as  be- 
fore, up  to  and  for  1857,  though,  as 
the  jury  found,  he  was  aware  in 
1856  that  the  plaintiff’s  term  under 
his  lease  from  the  Crown  had  ceased. 
Held,  that  the  plaintiff  was  entitled 
to  recover  in  ejectment.  Couse  v. 
Cline , 58. 

2.  Verbal  lease — Action  for  rent 
— No  occupation  by  tenant.] — The 
plaintiff’s  agent  offered  to  lease  a 
house  to  defendant  at  ^100  a year, 
payable  quarterly,  and  defendant 
assented  to  the  terms,  but  never 
occupied.  Held , affirming  the  judg- 
ment of  the  county  court,  that  he 
was  not  liable  for  the  rent. 

Afterthe  argument  an  affidavit  was 
put  in,  made  by  one  of  the  witnesses 
examined  at  the  trial,  stating  that 
after  the  defendant  had  been  told 
what  the  rent  would  be  he  got  the 
key  by  the  agent’s  directions,  and 
went  to  examine  the  house,  and 
45 


leaving  the  key  in  the  door  returned 
and  said  he  would  take  it.  This 
evidence  was  not  reported  in  the 
appeal  books,  and  the  witness  did 
not  swear  that  it  was  given  at  the 
trial.  The  court  refused  to  act 
upon  the  affidavit ; but,  semble , that 
the  facts  stated  in  it  could  not  have 
altered  the  decision.  The  Bank  of 
Upper  Canada  v.  Tarrant , 423. 

3 . Replevin — A vowry — Pleading.  J 
— Replevin — Defendant  G.  as  land- 
lord, and  the  other  as  his  bailiff, 
avowed  under  a distress  for  rent 
due  by  T.,  to  which  the  plaintiff 
pleaded  that  before  making  the  de- 
mise the  said  G.  and  one  E.  owned 
the  land,  and  before  the  taking 
complained  of  conveyed  it  to  the 
plaintiff  and  R.  in  fee,  who  con- 
tinued seised  and  entitled  to  the 
possession  and  rents  until  the  de- 
mise and  time  when,  &c.  : that  G. 
knowing  the  premises,  fraudulently 
made  said  demise  to  defraud  the 
plaintiff  and  R.  : that  by  reason  of 
the  premises  he  had  not  at  the  said 
time  any  interest  in  the  land ; and 
that  the  plaintiff  being  entitled 
placed  his  goods  there,  where  de- 
fendants wrongfully  took  them. 
Held , on  demurrer,  plea  bad,  being 
in  effect  a plea  of  nil  habuit  in 
tenementis.  Brown  v.  Garden  an# 
Gibson , 518. 

Insufficient  construction  of  drain 
by  lessee — Injury  to  adjoining  prem- 
ises— Liability  of  assignees  of  les- 
see.]— See  Action,  2. 

See  Ejectment,  i.  — Lease.  — 
Overholding  Tenant. 

LEASE. 

1.  Construction  — Right  reserved 
to  lessor  to  build  upon  part  of  the 
land  demised .] — Defendant  leased 
to  plaintiff  “Sutherland’s  farm,  be- 
ing the  west  part  of  lot  number  15, 
in  the  fourth  concession  of  West 
VOL.  XIX.  U.  C.,  Q.  B. 
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Zorra,  as  at  present  occupied  by 
the  said  Sutherland  ” for  eight 
years,  at  a yearly  rent.  It  was 
provided  by  the  lease  that  the 
plaintiff  should  not  cut  down  tim- 
ber for  the  purpose  of  clearing  out- 
side the  brush  fence,  but  might 
clear  all  within,  and  might  use  all 
the  woodland  on  the  said  leased 
premises  for  pasture,  and  “ that 
the  said  Sutherland”  (the  defend- 
ant) “shall  be  at  liberty  at  any 
time  to  build  and  make  any  im- 
provements he  may  think  proper 
upon  any  portion  of  the  said  leased 
premises  lying  outside  the  said 
brush  fence  at  present  upon  the 
said  premises,  without  any  dimin- 
ution of  rent  or  any  consideration 
therefor.”  Held , that  the  defend- 
ant having  improved  and  built 
upon  a portion  of  the  land  outside 
of  the  brush  fence  during  the  term, 
was  entitled  to  retain  possession 
thereof.  Leonard  v.  Sutherland 
301. 

2.  Construction  — Estate  for  life 
or  for  term  of  years — Merger— Sale 
under  execution — Forfeiture ,] — De- 
fendant on  the  13th  of  October, 
1852,  granted  the  land  in  question 
to  one  S.,  to  hold  “ to  the  said  S., 
and  the  heirs  of  his  body,  for 
twenty-one  years,  or  the  term  of 
his  natural  life,  from  the  1st  of 
April,  1853,  fully  to  be  complete 
and  ended,”  but  not  to  be  underlet 
to  any  person,  except  to  the  family 
of  the  said  S.,  for  any  period  during 
the  said  term.  A yearly  rent  was 
reserved,  which  S.  covenanted  to 
pay,  and  it  was  provided  that  on 
failure  to  perform  the  covenants 
the  lease  and  the  term  thereby 
granted  should  cease  and  be  utterly 
null  and  void.  The  lessee  entered, 
and  on  the  1st  of  April,  1859,  a 
year’s  rent  being  in  arrear,  defend- 
ant distrained  and  sold  the  goods  of 
S.,  who  remained  for  some  time  on 


the  premises  as  defendant’s  ser- 
vant ; and  the  sheriff  afterwards, 
under  executions  which  had  been 
in  his  hands  since  November,  1858, 
sold  the  unexpired  term  of  S.  in 
the  premises,  describing  it  as  a 
term  with  fifteen  years  yet  to  run, 
at  a rent  of  $100  a year.  The 
plaintiff  became  the  purchaser,  and 
brought  ejectment  against  defend- 
ant on  the  sheriff’s  deed.  Held, 
that  by  the  lease  S.  took  a life  es- 
tate, in  which  the  term  merged, 
and  he  therefore  had  no  interest 
which  the  sheriff  could  sell  under 
the  fi . fa.  against  goods. 

Per  Robinson , C.  J.,  the  sheriff’s 
deed  would  at  all  events  have  been 
inoperative,  owing  to  the  misde- 
scription of  the  interest  which  S.  held 
in  the  land,  and  of  the  amount  of 
rent.  Per  McLean , J.,  the  plain- 
tiff’s title  also  failed,  on  the  ground 
that  the  lease  being  void  by  the 
non-payment  of  rent,  and  S.  having 
given  up  possession  by  arrange- 
ment with  defendant,  his  interest 
was  gone.  Dalye  v.  Robertson , 
411. 

Action  o?i  covenant  to  renew — Plea, 
that  renewal  was  forbidden  by  Court 
of  Chancery .] — See  Covenant  for 
Renewal  of  Lease. 

See  Landlord  and  Tenant. — 
Overholding  Tenant. 

LEAVE  AND  LICENSE, 

To  depart  from  the  limits .] — See 
Limits,  i,  2. 

LEGISLATIVE  COUNCIL. 

See  Elections. 

LEGISLATIVE  ASSEMBLY. 

Power  of  Speaker  by  warrant  to 
remove  defendant  from  the  limits,  to 
attend  as  a witness  before  the  house.  ] 
— See  Limits,  3. 
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LIBEL. 

1.  Indictment  for  libel — Notice  to 
prosecutor  of  intended  publication — 
New  trial.] — Upon  an  indictment 
for  libel,  published  at  defendants’ 
instance  in  a newspaper,  it  appeared 
that  the  editor,  (who  was  not  indict- 
ed), before  inserting  the  libel  shewed 
it  to  the  prosecutor,  who  did  not 
express  any  wish  to  suppress  the 
publication,  but  wrote  a reply,  which 
was  also  inserted.  Held,  not  such 
a defence  for  the  parties  indicted  as 
to  render  a conviction  illegal,  and  a 
new  trial  was  refused.  The  Queen  v. 
McElderry  et  al .,  168. 

2.  Pleading .] — A plea  to  an  in- 
formation for  libel  under  the  Consol. 
Stats.  U.  C.,  ch.  103,  sec.  9,  must 
allege  the  truth  of  all  the  matters 
charged ; and,  held , upon  the  inform- 
ation and  plea  set  out  in  this  case, 
that  the  plea  was  clearly  insufficient 
in  that  respect.  Regina  v.  Moylan , 
S2i. 


LIEN. 

On  chattels  for  work  — Assign- 
ment thereof- — Chattel  Mortgage  Act.] 
— One  Robins  had  agreed  to  make 
for  Ruthven,  the  execution  debtor, 
an  iron  fence,  for  which  Ruthven 
furnished  him  with  the  iron,  and 
paid  a certain  sum  on  account  of 
the  work.  Being  unable  to  pay  the 
balance,  G.  advanced  the  money, 
taking  Ruthven’s  note ; and  the 
fence,  which  was  then  in  Robins’ 
yard,  was  delivered  by  Ruthven  to 
him  to  hold  for  G.  until  payment 
of  the  note,  but  there  was  no  written 
assignment.  When  the  note  fell 
due  Ruthven  authorized  G.  to  sell 
the  fence,  but  it  remained  until  it 
was  seized  under  an  execution 
against  Ruthven.  Held,  that  the 
execution  could  not  prevail  against 
G.’s  claim.  Gurney  et  al.  v.  James, 

156. 


LIMITATIONS  (Statute  of). 

1.  Statute  of  Limitations  — In- 
terruptions of  possession.] — In  eject- 
ment the  plaintiffs  proved  a paper 
title  to  the  land  in  question,  which 
the  defendant,  the  heir-at-law  of  the 
patentee,  claimed  by  possession.  It 
appeared  that  one  B.,  in  the  spring 
of  1834,  took  possession  of  an  acre 
of  the  same  lot,  which  he  agreed  to 
purchase  from  one  M.,  through 
whom  the  plaintiffs  claimed,  and 
built  a house  on  it,  in  which  he 
lived  till  1 844.  The  land  in  dispute 
lay  between  his  acre  and  the  river, 
and  he  was  allowed  to  occupy  and 
enclose  it  by  the  owner,  whose  title 
he  always  acknowledged,  though  not 
in  writing.  He  left  in  1844,  and 
his  house  continued  vacant  for  two 
years,  the  land  in  question  remain- 
ing enclosed  as  before.  The  house 
and  acre  were  then  taken  by  a tenant 
under  B.,  and  occupied  for  three 
years  together  with  this  land,  and 
after  being  vacant  for  three  months 
two  other  tenants  came  in  succes- 
sion, and  occupied  the  house  until 
June,  1855,  holding  this  land  in  the 
same  way  as  B.  and  the  others  had 
done,  when  the  defendant  brought 
ejectment  for  the  house  and  acre, 
and  having  recovered  a verdict  took 
possession  of  the  land  in  question 
as  well.  Held,  that  the  possession 
of  B.  and  those  succeeding  him 
must  be  treated  as  continuous,  not- 
withstanding the  breaks  in  the 
occupation,  and  that  a verdict  was 
properly  found  for  defendant. 

B.  having  entered  with  the  con- 
sent of  the  owner  was  tenant  at  will, 
so  that  the  statute  began  to  run  at 
the  expiration  of  a year ; and  the 
evidence  shewed  possession  for 
twenty-one  years.  McLaren  et  al., 
v.  Morphy,  609. 

5.  Boundaries — Possession — Mu- 
tual error — Statute  of  Limitations.] 
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-t— The  fact  that  both  plaintiff  and 
defendant  were  under  a common 
error  as  to  the  true  boundary  of 
their  lands  will  not  prevent  the 
Statute  of  Limitations  from  running 
against  the  true  line,  though  it 
would  be  otherwise  if  it  had  been 
agreed  upon  between  them  that  a 
certain  line  should  govern  whether 
correct  or  not.  Martin  v.  Weld  et 
al.,  631. 

Of  action  against  magistrate  where 
conviction  quashed.\  — See  Convic- 
tion, 2. 


LIMITS. 

1.  Bond  to  the  limits — Power  of 
plaintiff’s  attorney  to  allow  a de- 
parture— Effect  of  departure  without 
plaintiff’s  leave. \ — The  plaintiff's 
attorney  cannot  authorize  a depar- 
ture of  defendant  from  the  limits,  to 
which  he  has  been  committed  on  a 
ca . sa.  Semble , that  if  defendant 
departs  by  the  plaintiff's  permission, 
and  returns,  the  bond  is  not  thereby 
gone.  Whittier , Assignee  of  the 
Sheriff  of  Huron  and  Bruce , v. 
Hands , 170. 

2.  Bond  to  the  limits — Competency 
of  deputy  sheriff  as  witness  to  as 
signment — Departure  with  plaintiff’s 
leave — Second  departure — New  As- 
signment.]  — The  deputy-sheriff  is 
under  the  4 Anne,  ch.  16,  sec.  20, 
a credible  witness  to  the  execution 
by  the  sheriff  of  an  assignment  of  a 
bond  to  the  limits.  The  debtor  ap- 
plied to  the  plaintiff’s  attorney  for 
permission  to  leave  the  limits  in 
order  to  go  to  Toronto  and  obtain 
the  money,  and  the  attorney  told 
him  he  would  take  no  advantage  if 
he  wished  to  go  for  that  purpose. 
He  thereupon  went,  returned  with- 
out effecting  his  object,  and  after 
remaining  some  time  left  the  pro- 
vince. The  plaintiff  then  sued  upon 
the  bond.  Held , that  there  was  no 
evidence  to  sustain  a plea  that  the 


debtor  departed  with  the  plaintiff’s 
leave,  and  that  it  was  unnecessary 
to  new  assign  the  second  departure. 
The  same  case , 172. 

3.  Bond  to  the  limits — Departure 
under  authority  of  Speaker’s  war- 
rant.] — To  an  action  on  a bond  to 
the  limits,  alleging  a departure, 
defendant  pleaded  that  the  debtor, 
by  virtue  of  a warrant  of  the  Speaker, 
of  the  House  of  Assembly,  then  in 
session,  was  required  to  leave  the 
limits  for  the  purpose  of  attending 
to  be  examined  as  a witness  before 
said  house,  and  that  in  accordance 
with  said  warrant,  and  to  obey  the 
same,  he  left  the  limits  and  remained 
away  ten  days,  and  immediately  on 
his  discharge  therefrom  returned. 
Held , on  demurrer,  no  defence,  as 
it  was  not  shewn  that  the  Speaker 
knew  the  debtor  to  be  on  the  limits, 
or  what  occasion  there  was  for  re- 
quiring his  attendance,  or  that  any 
process  had  issued  by  which  he 
was  placed  in  custody  of  any  officer 
while  absent.  Brown  et  al.  v.  Pax- 
ton et  al.,  238. 

4.  Bond  to  the  limits  under  16 
Vic.,  ch.  175 — Effect  of— Action  by 
assignee  of  sheriff- — Measure  of  da- 
mages..] — In  an  action  by  the  as- 
signees of  the  sheriff  against  the 
sureties  of  one  S.,  on  a bond  to  the 
limits  given  under  16  Vic.,  ch.  175. 
Held,  1.  That  the  bond  continued 
in  force  after  the  expiration  of  the 
thirty  days,  and  might  be  assigned 
and  sued  upon  for  a breach  com- 
mitted by  departure  after  that  pe- 
riod. 2.  Burns , J.,  dissenting,  that 
the  plaintiffs  were  not  entitled  as 
of  course  to  the  full  amount  of  their 
debt  and  costs,  but  only  to  the  loss 
actually  sustained  by  the  breach; 
and  that  in  this  case,  as  it  was 
proved  that  the  debtor  was  insolvent 
from  the  time  of  his  arrest  till  his 
death,  the  verdict  should  be  reduced 
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to  nominal  damages.  Calcutta  v. 
Ruttan,  13  U.  C.  R.  220,  com- 
mented upon.  Brown  et  al.  v. 
Paxton  et  al.,  426. 

5.  Bond  to  the  limits — Loss  of— 
Action  for  not  assigning — Omission 
to  procure  allowance — Liability  of 
sheriff — Immaterial  Lssue — Plead- 
ing.\ — One  L.  was  ordered  to  pay 
the  plaintiffs  certain  interlocutory 
costs  in  a suit  which  he  had  brought 
against  them,  and  an  attachment 
having  issued  against  him  he  was 
arrested,  and  gave  the  usual  bond 
to  the  limits.  He  had  never  left 
the  limits,  but  neglected  to  get  the 
bond  allowed  within  thirty  days, 
and  the  plaintiffs  thereupon  called 
upon  the  sheriff  to  assign  the  bond. 
Having  lost  it  the  sheriff  was  unable 
to  assign  by  endorsement  in  the 
usual  form,  but  he  offered  to  prove 
the  loss,  and  execute  a separate 
assignment,  or  to  give  the  plaintiffs 
authority  to  sue  in  his  name.  The 
plaintiffs  declined  this,  and  brought 
an  action  against  him,  alleging  in 
one  count  refusal  to  assign,  and  in 
another  charging  an  escape.  De- 
fendant pleaded  to  the  first  count 
that  he  was  always  ready  to  assign, 
but  that  the  plaintiffs  never  required 
or  tendered  to  him  any  assignment 
for  execution,  and  that  he  gave 
them  notice  that  they  might  sue  on 
the  bond  in  his  name ; and  to  the 
other  count  not  guilty.  There  was 
also  a count  for  not  arresting,  on 
which  it  was  admitted  at  the  trial 
that  defendant  must  succeed.  A 
verdict  was  by  consent  entered  for 
defendant  on  all  the  counts,  with 
leave  reserved  to  move  to  enter  it 
for  the  plaintiffs,  if  the  court,  draw- 
ing the  same  inferences  as  a jury 
should  think  them  entitled  to  re- 
cover. Held , that  the  defendant  was 
entitled  to  a verdict  on  the  first 
count,  for  though  the  plea  might  be 
immaterial,  because  the  sheriff  is 


bound  to  prepare  the  assignment 
himself,  yet  the  plaintiffs  had  not 
demurred  but  taken  issue  ; and  the 
action  being  without  merits,  if  the 
jury  had  found  for  defendant  judg- 
ment non  obstante  would  not  have 
been  granted.  But,  semble , per 
Robinson , C.  J.,  that  the  issue  was 
not  immaterial,  for  the  plea  might 
be  taken  to  deny  that  the  plaintiffs 
required  the  sheriff  to  assign,  and 
the  evidence  shewed  that  on  such 
an  issue  defendant  should  succeed. 
Burns , J.,  dissenting,  on  the  ground 
that  the  plea  being  no  answer  to 
the  first  count,  the  plaintiffs,  as  the 
case  was  left,  were  entitled  to  have 
a verdict  entered  for  them  upon  it. 
Held , also,  that  on  the  second  count 
the  plaintiff  could  not  recover,  for 
the  fact  of  the  bond  not  having  been 
allowed  within  the  thirty  days  would 
not  make  the  sheriff  liable  for  an 
escape  where  the  debtor  remained 
on  the  limits.  Dougall  et  al.  v. 
Moodie,  568. 

MAGISTRATE. 

See  Conviction — Justice  of  the 
Peace. 


MALICE 

JS/ecessity  for  proof  of.]—See  Jus- 
tice of  the  Peace. 


MALICIOUS  PROSECUTION. 

See  Justice  of  the  Peace.— 
Set-off. 


MANDAMUS. 

See  Common  Schools,  5. 

MARRIAGE. 

See  Crim.  Con. 

MARRIED  WOMAN. 

One  of  the  plaintiffs  having  mar- 
ried since  the  devise  to  her  of  the 
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land  in  question.  Held , that  she  was 
not  entitled  by  22  Vic.,  ch.  34,  to 
sue  alone  in  ejectment,  but  that  her 
husband  must  join.  Queer e,  as  to 

the  effect  of  that  statute  upon  the 
husband’s  right  to  possession  of  his 
wife’s  land  where  he  is  not  tenant 
by  the  curtesy.  Scouler  v.  Scouler , 
106. 


MASTER  AND  SERVANT. 
See  Conviction. 


MEASURE  OF  DAMAGES. 

In  action  by  assignee  of  sheriff  on 
bond  to  the  limits .] — See  Limits,  4. 

MERGER. 

See  Lease,  2. 

MILEAGE. 

Payable  to  sheriff  for  summoning 
jurors — Mode  of  computation — See 
Sheriff. 

MISJOINDER. 

See  Amendment. 


MISTAKE. 

Action  for  seizure  under  fi.  fa. 
after  release  of  the  judgment — Equi- 
table plea — Release  awarded  by  ar- 
bitrators and  executed  by  mistake 
— Demurrer.]  — Declaration , that 
defendant  recovered  a judgment 
against  the  plaintiff,  and  issued  a 
d.  fa.  thereon,  and  afterwards,  by 
an  instrument  under  seal  duly  re- 
leased the  plaintiff  therefrom,  yet 
that  defendant  maliciously  caused 
the  sheriff  to  seize  the  plaintiff’s 
goods  under  the  writ,  and  would 
not  direct  him  to  stay,  so  that  the 
plaintiff  was  obliged  to  pay  a large 
sum  of  money  to  release  them. 
Plea,  on  equitable  grounds,  that 
after  the  recovery  of  said  judgment, 
and  before  the  release,  a fi.  fa.  was 
issued  thereon  : that  in  ignorance 


of  the  issuing  of  said  writ,  and  be- 
lieving that  all  the  costs  on  said 
judgment  did  not  exceed  £ 6 5s., 
defendant  consented  to  refer  all 
matters  between  himself  and  the 
plaintiff  to  arbitration : that  the  ar- 
bitrators awarded  that  the  plaintiff 
should  pay  defendant  £ 202 , and 
should  also  pay  to  him  the  said 
costs,  which  they  believed  amount- 
ed only  to  £6  5s.,  and  they  directed 
that  sum  to  be  paid,  in  ignorance 
of  the  fact  that  said  costs,  with  the 
sheriff’s  fees,  in  truth  amounted  to 
£15  : that  it  was  the  intention  of 
the  arbitrators  that  all  the  said  costs 
should  be  paid  by  the  plaintiff,  but 
neither  they  nor  the  defendant  be- 
came aware  of  the  mistake  until 
after  the  time  for  moving  against 
the  award  had  elapsed : that  in 
similar  ignorance  of  these  facts 
mutual  releases  were  directed  by 
the  arbitrators,  and  defendant  exe- 
cuted and  delivered  the  release  in 
the  declaration  mentioned  : that  be- 
fore the  trespass  complained  of  de- 
fendant discovered  the  mistake,  and 
requested  the  plaintiff  to  pay  the 
balance  of  said  costs  to  the  sheriff, 
which  he  promised,  but  afterwards 
refused  to  do,  and  defendant  there- 
upon, with  the  knowledge  and  pri- 
vity of  the  plaintiff,  who  took  no 
means  to  prevent  the  same,  allowed 
the  sheriff  to  obtain  satisfaction  of 
the  said  balance,  as  he  lawfully 
might.  Held,  on  demurrer,  plea 
bad,  as  shewing  no  defence,  field, 
also,  that  it  sufficiently  appeared 
from  the  declaration  that  the  seizure 
took  place  after  the  release,  and  that 
the  objection  was  at  all  events  re- 
moved by  the  plea.  Duross  v.  Du - 
ross,  77. 

In  Crown  office  as  to  return  having 
been  made  to  certiorari — Application 
to  quash  conviction  nunc  pro  tunc  in 
consequence .] — See  Conviction,  2. 
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Service  of  writ  of  summons  by 
mistake  on  defendants  son  of  same 
name.] — See  Service. 

As  to  boundaries — Effect  of  on 
claim  by  possession .] — See  Limita- 
tions (Statute  of,)  2. 

MONEY  HAD  AND  RECEIVED 
^Action,  i.— Sheriff. — Sta- 
tute Labor. 


MORTGAGE. 

Construction  of— Principal  to  fall 
due  in  default  of  interest  after  de- 
mand— Action  against  some  only  if 
the  mortgagors — Necessity  for  de- 
mand on  all — Plea  in  abatement .] — 
— Defendants,  B.  and  S.,  with  two 
others,  executed  a mortgage  to  the 
plaintiff  to  secure  ^4000  and  inter- 
est, by  which  it  was  agreed  that  if 
default  should  be  made  in  any  pay- 
ment of  interest  within  one  month 
after  it  should  have  become  due 
“and  been  demanded,”  then  the 
whole  principal  money  and  such 
unpaid  interest  should  immediately 
be  payable.  The  plaintiff  sued 
defendants  alone  upon  this  mort- 
gage for  the  principal  and  interest, 
making  no  mention  of  the  other 
mortgagors,  and  alleged  in  the  de- 
claration that  though  an  instalment 
of  interest  was  overdue,  and  al- 
though payment  thereof  had  been 
demanded  from  defendants,  yet  that 
they  had  not  paid  within  one  month 
after  such  demand.  Defendant  B. 
pleaded  that  no  demand  of  said 
interest  was  made,  as  in  the  de- 
claration alleged.  Defendant  S. 
pleaded  as  to  the  principal  sum, 
that  he  made  the  mortgage  jointly 
with  defendant  B.  and  the  other 
two  mortgagors,  L.  and  H.,  and  that 
no  demand  of  interest  was  made  on 
the  defendants  and  the  said  L.  and 
H.  A demand  on  defendants  was 
proved,  but  not  on  the  others. 
Held,  that  the  plea  of  defendant  S. 


was  bad,  and  that  the  plaintiff  was 
entitled  to  recover,  for  the  other 
mortgagors  not  being  sued,  and 
defendants  not  having  pleaded  in 
abatement,  it  was  sufficient  to  prove 
a demand  upon  the  defendants  only. 
Semble,  that  such  a covenant  is  not 
to  be  looked  upon  in  a court  of  law 
as  a penalty,  but  merely  as  fixing 
the  credit  to  be  allowed  for  the 
principal.  Held,  also,  that  the 
plaintiff  was  entitled  to  succeed  on 
the  plea  of  defendant  B.,  for  the  de- 
mand on  defendants  was  proved,  as 
alleged  in  the  declaration.  Case  v. 
Burton  and  Sadleir , 540. 

See  Chattel  Mortgage.— Eject- 
ment, 1. — Estoppel,  2. 


MUNICIPAL  CORPORATIONS 

1.  Village  corporations — Duty  to 
maintain  crossings.] — The  plaintiff 
living  in  an  incorporated  village, 
laid  a plank  from  his  door  across 
the  ditch  to  the  street,  by  which  he 
was  in  the  habit  of  crossing,  al- 
though the  ditch  was  deep  there, 
and  he  might,  by  going  down  the 
sidewalk  a short  distance,  have 
crossed  where  it  was  shallow.  In 
crossing  by  the  plank  at  night  he 
fell  off  and  broke  his  leg ; and  he 
thereupon  sued  the  corporation  al- 
leging that  it  was  their  duty  to  have 
maintained  a proper  crossing  from 
his  house  to  the  street.  Held,  that 
there  was  no  such  duty  incumbent 
on  the  defendants,  and  that  the  ac- 
tion could  not  be  maintained.  Mc- 
Carthy v.  The  Corporation  of  the 
Village  of  Oshawa , 245. 

2.  Action  against  treasurer  for 
money  not  paid  over — Evidence  of 
order  to  pay  out  moneys — Verbal 
order — Estoppel.] — In  an  action  by 
a municipal  corporation  against 
their  treasurer  on  his  bond,  charg- 
ing him  with  not  having  paid  over 
moneys  received,  it  appeared  that 
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the  Corporation  had  a contract  with 
one  E.  to  build  bridges  for  them  ; 
E.  wanting  money  got  the  reeve  to 
endorse  his  note  for  $600,  which 
was  discounted  by  defendant  at  the 
Niagara  District  Bank,  of  which  he 
was  agent,  as  well  as  treasurer  of 
the  municipality.  A few  days  after 
another  note  for  $400  made  by  E. 
and  endorsed  by  other  persons,  one 
a member  of  the  Corporation,  was 
discounted  at  the  same  bank.  When 
these  notes  were  about  to  fall  due  a 
meeting  of  the  council  took  place, 
at  which  defendant  was  present, 
and  the  reeve  swore  that  it  was  then 
understood  that  the  council  should 
assume  these  two  notes,  and  he 
thought  the  defendant  was  author- 
ised to  charge  them  both  to  the 
Corporation  ; but  other  councillors 
examined  did  not  agree  with  the 
reeve  in  their  recollection  of  what 
took  place  ; and  the  only  resolution 
or  minute  in  writing  was  that  the 
council  should  give  their  note  for 
$700,  to  be  used  in  the  Niagara 
District  Bank  by  defendant.  This 
note  was  accordingly  made  by  the 
reeve,  and  endorsed  by  the  other 
members.  Held,  that  under  these 
facts,  the  treasurer  had  no  right  to 
charge  the  council  with  the  remain- 
ing $300. 

In  an  account  rendered  to  the 
council  by  defendant  this  $1,000 
was  charged  as  paid  to  Ellsworth, 
and  it  was  asserted  that  they  had 
made  subsequent  payments  to  him, 
assuming  the  account  to  be  correct. 
The  facts  did  not  shew  this  to  be 
the  case,  but  semble,  that  the  council 
would  not  have  been  bound  by 
omitting  to  notice  or  object  to  this 
item,  whatever  might  be  the  effect 
if  the  account  had  been  regularly 
audited. 

A treasurer  of  a municipality 
should  not  be  permitted  to  act  also 
as  agent  of  a bank.  The  Corpora- 


tion of  the  Village  of  Inge}  soil  v. 
Chadwick , 278. 

3.  Payments  by  treasurer  on  verbal 
order — Action  by  council  of  succeeding 
year — Estoppel — Pleading— Equita- 
ble defencel\ — The  first  count  was 
upon  the  bond  given  by  the  treasu- 
rer, alleging  moneys  received  and 
not  paid  over,  the  second  count  for 
money  had  and  received.  Defend- 
ant pleaded,  on  equitable  grounds, 
to  the  first  count,  that  while  he  was 
treasurer  the  corporation  owed  one 
E.  a large  sum  of  money,  and  there- 
upon, at  a meeting  of  the  council 
duly  held,  the  reeve,  in  the  presence 
and  hearing  of  the  council,  and  with- 
out objection,  and  with  the  verbal 
assent  of  the  councillors,  or  a ma- 
jority of  them,  gave  the  defendant 
as  treasurer,  verbal  orders  to  pay  E. 
£250  on  account  of  said  debt,  which 
defendant  thereupon  paid : that  after- 
wards the  council  ordered  defendant 
to  render  them  an  account  of  moneys 
paid  and  received  by  him  for  the 
Corporation,  which  he  did,  charg- 
ing the  Corporation  in  it  with  the 
money  so  paid  to  E.  : that  said 
council  being  aware  of  such  ac- 
count and  of  said  payment,  charged 
the  said  sum  against  E.,  and  after- 
wards by  resolution  directed  the 
reeve  to  pay  E.  $112.35  on  account 
of  their  debt  due  to  him,  after  credit- 
ing themselves  with  such  payment ; 
and  the  reeve  thereupon  required 
the  defendant  in  writing  to  pay  said 
$112.35,  which  defendant  accord- 
ingly paid ; and  defendant  alleged 
that  the  money  claimed  in  said 
count  as  received  by  him  and  not 
paid  over  was  the  sum  so  paid  by 
him  to  said  E.  as  aforesaid.  To 
the  second  count  the  same  facts 
were  pleaded,  but  the  allegation  at 
the  end  of  this  plea  was,  that  the 
money  so  paid  to  E.  as  first  afore- 
said was  the  money  in  the  count 
and  in  the  introductory  part  of  this 


DIGEST  OF  CASES. 


673 


plea  mentioned.  Held , on  demur- 
rer, first  plea  good,  being  an  aver- 
ment that  the  money  sued  for  was 
the  $112.35  paid  by  defendant  on 
the  resolution.  Second  plea  bad, 
for  the  money  there  alleged  to  be 
sued  for  was  the  $1,000,  for  the  pay- 
ment of  which  no  sufficient  autho- 
rity was  shewn.  Quaere , this  action 
being  by  the  council  of  the  year 
after  that  in  which  the  payment 
pleaded  was  made,  whether  the  facts 
would  have  afforded  any  defence 
against  the  council  who  thus  sanc- 
tioned the  payment.  The  same  case , 
286. 

4.  22  Vic.,  ch.  99,  secs.  314-316 — 
Bridge  between  counties — Liability 
to  rebuild , &>c. — Arbitration .] — The 
road  forming  the  division  line  be- 
tween the  counties  of  Brant  and 
Waterloo,  deviated  from  the  allow- 
ance about  five  miles  before  reach- 
ing the  Grand  River,  and  ran  wholly 
within  the  county  of  Brant  till  it 
intersected  the  river,  where  a bridge 
was  built  nearly  a mile  south  of  the 
line,  and  the  road  then  continued 
on  the  other  side  of  the  river  until 
it  again  struck  the  boundary.  This 
road  and  bridge  had  been  in  use 
nearly  thirty  years — the  actual  divi- 
sion line  never  having  been  opened 
throughout.  The  22  Vic.,  ch.  99, 
sec.  314  (now  repeated  in  Con. 
Stats.  U.  C.,  ch.  54,  secs.  327-9)* 
enacted  that  in  case  a road  or  bridge 
lay  wholly  or  partly  between  ad- 
joining counties,  the  councils  of  the 
two  municipalities,  between  which 
the  road  or  bridge  lay  should  have 
joint  jurisdiction  over  the  same, 
although  the  road  or  bridge  might 
so  deviate  as  in  some  places  to  be 
wholly  or  in  part  within  one  county : 
that  no  by-law  of  one  municipality 
with  respect  to  such  road  or  bridge, 
should  have  any  force  until  a by-law 
had  been  passed  in  similar  terms,  as 
near  as  might  be,  by  the  other ; and 
46 


that  in  case  either  omitted  to  pass 
a similar  by-law,  the  respective  du- 
ties and  liabilities  of  each  munici- 
pality, in  respect  to  the  road  or 
bridge,  should  be  referred  to  arbi- 
tration, as  provided  by  the  act. 
This  bridge  was  destroyed  in  1857, 
and  the  county  of  Brant  passed  a 
by-law  providing  that  a new  one 
should  be  erected,  under  the  pro- 
visions of  the  act  above  referred  to, 
to  cost  not  more  than  ^1400,  of 
which  they  gave  notice  to  the 
county  of  Waterloo,  requesting  them 
to  pass  a similar  by-law.  The 
county  council  of  Waterloo  there- 
upon appointed  an  arbitrator  to  act 
for  them,  giving  notice  at  the  same 
time  that  they  disputed  their  liabi- 
lity to  contribute.  Two  of  the  arbi- 
trators afterwards  made  an  award, 
determining  that  the  proposed 
bridge  was  within  the  statute,  and 
that  the  two  counties  were  bound 
jointly  to  construct  it.  On  motion 
to  set  aside  this  award  : Held , that 
the  bridge  being  wholly  in  the 
county  of  Brant,  and  off  the  division 
line,  was  not  within  the  statute  ; but 
that  as  the  arbitrators,  therefore, 
had  no  jurisdiction,  and  the  award 
was  not  made  under  the  act,  the 
court  could  not  set  it  aside.  Qucere , 
whether  under  the  statute  the  arbi- 
trators have  power  to  award  when, 
and  at  what  cost,  the  bridge  shall  be 
built,  and  to  compel  the  respective 
counties  to  contribute,  or  whether 
it  is  intended  merely  that  the  two 
municipalities  are  to  concur  in  the 
regulations  as  to  tolls  or  otherwise. 
Semble , per  Robinson , C.J.,  that  the 
statute  applies  only  where  the  devia- 
tion has  been  made  to  obtain  a good 
line  of  road,  not  in  order  to  suit 
the  convenience  of  either  county. 
In  the  matter  of  Arbitration  between 
the  Corporation  of  the  County  of 
Brant , and  the  Corporation  of  the 
County  of  Waterloo , 450. 
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5.  Work  and  labour — Plea , that 
the  debt  was  incurred  in  previous 
years  without  authority , and  not  pro- 
vided for.\ — Declaration  against  the 
corporation  of  the  Town  of  Peter- 
borough for  i860,  for  work  and 
materials,  and  for  goods  and  money 
supplied  “to  aid  and  assist  in  the 
construction  of  a certain  bridge 
across  the  river  Otonabee,  connect- 
ing the  boundary  line  between  the 
townships  of  Otonabee  and  Douro, 
in  said  county  of  Peterborough, 
with  the  boundary  line  between 
the  township  of  Smith  and  the  town 
of  Peterborough.  Pleas , 1. — That 
the  cause  of  action  arose  for  and 
concerning  a debt  incurred  and  fall- 
ing due  during  1859,  which  was  not 
within  the  ordinary  expenditure  of 
the  corporation  for  that  year,  and 
for  which  no  estimate  was  made  and 
no  rate  imposed.  2.  That  the  debt 
was  incurred  in  1859,  for  assisting 
to  build  a bridge  not  within  the 
municipality,  which  debt  was  not 
authorized  by  any  by-law,  nor  any 
rate  provided  therefor.  3.  That 
the  bridge  was  not  on  the  bounds  of 
the  said  town  of  Peterborough. 
Held , on  demurrer,  that  the  first 
and  second  pleas  shewed  a good 
defence  ; and  that  the  third  plea  was 
also  good,  for  the  declaration  suffi- 
ciently shewed  that  the  bridge  was 
not  within  the  town,  though  that 
was  not  negatived  by  the  plea. 
Scott  et  al.  v.  The  Corporation  of  the 
Town  oj  Peterborough , 469. 

6.  By-law — Objection  not  appa- 
rent on  the  face — Refusal  to  quash.] 
—Upon  an  application  to  quash  a 
by-law  passed  to  close  up  a road,  it 
appeared  that  the  notices  required 
by  law  had  not  been  regularly  given 
but  it  was  shewn  that  the  applicant 
knew  that  the  step  was  in  contem- 
plation, and  had  expressed  his  inten- 
tion not  to  take  any  part  in  the  mat- 
ter. Under  these  circumstances 


the  court  refused  to  quash  the  by- 
law, which  was  not  illegal  upon  the 
face  of  it.  Lanson  and  the  Cor- 
poration of  the  Township  of  Reach, 
59i- 

Liability  on  orders  by  school  trus- 
tees accepted  by  treasurer  for  teacher’s 
salary , and  for  refusal  to  levy  rate.] 
— See  Common  Schools,  2,  4. 

See  Assessment.  — Embezzle- 
ment.— Peel  (County  of). — Plead- 
ing.— Sheriff.  — Snow. — Statute 
Labour. 


NEW  ASSIGNMENT. 

Of  second  departure  from  the  lim- 
its.] — See  Limits,  2. 

NEW  TRIAL. 

A second  new  trial  was  refused, 
though  the  verdict  appeared  to  be 
against  the  weight  of  evidence. 
Orr  v.  Spooner , 601. 

Three  perverse  verdicts  in  county 
court — Appeal — New  trial  ordered .] 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. 

Notice  of  non-pavment  denied — 
Verdict  for  plaintiff  on  insufficient 
evidence — New  trial  refused '.] — See 
Bills  of  Exchange  and  Promis- 
sory Notes,  3. 

As  to  one  of  several  defendants 
convicted  on  indictment .] — See  Con- 
spiracy. 

Affidavits  of  jurors  rejected  on  ap- 
plication for.] — See  Conspiracy. 

Refused  on  technical  objections , the 
verdict  being  just.] — See  Covenants 
for  Title. 

Granted  in  criminal  case.]— See 
Embezzlement. 

Refused  where  verdict  upheld  a will 
disputed  on  the  ground  that  testator 
had  not  a disposing  power.] — See 
Will,  i. 

See  County  Court — Ejectment, 
3. — Insurance.— Libel,  i.— Taxes. 


DIGEST  OF  CASES. 


675 


NOTICE. 

Of  further  insurance  effected  by 
plaintiff, ;] — See  Insurance,  2,  3. 

Of  loss , etc.] — See  Insurance,  4. 

To  prosecutor  of  intended  publica- 
tion of  libel — Effect  of. ] — See  Libel, 
1. 

Requiring  land for  railway.\ — See 
Railways. 

Of  Intention  to  pay  before  the  ex- 
piration of  the  time  allowed,  when 
necessary.] — See  Sale  of  Land,  4. 


NOTICE  TO  QUIT. 

The  plaintiffs  claimed  under  a 
will  giving  them  a life  estate  in  the 
land,  and  the  defendant  did  not  hold 
under  them,  and  by  his  notice  de- 
nied their  title.  Held,  that  no  notice 
to  quit  nor  demand  of  possession 
was  necessary  before  bringing  eject- 
ment. Scouler  et  al.  v.  Scouler,  106. 

See  Ejectment. 

NOTICE  OF  TITLE. 

See  Ejectment,  2. — Notice  to 
Quit. 

ORDNANCE. 

Land  vested  in  Officers  of  Ord- 
nance— Claim  for  Dower — Ordnance 
Vesting  Act,  7 Vic.,  ch.  n.] — See 
Dower,  2. 


OVERHOLDING  TENANT. 

Consol.  Stats.  U.  C.,  ch.  27 — First 
jury  discharged .]  — Where  upon  a 
commission  issued  against  an  over- 
holding tenant,  the  first  jury  sum- 
moned could  not  agree,  and  were 
discharged.  Held , that  the  authority 
of  the  commissioner  was  not  deter- 
mined, but  that  another  jury  might 
be  summoned  and  an  effectual  in- 
quisition held.  Held,  also,  that  on 
the  evidence  set  out  below  this  was 
a case  within  the  act,  and  that  the 
finding  against  defendant  as  an 


overholding  tenant  was  warranted. 
In  re  Woodbury  and  Wife,  and  Mar- 
shall, 597. 


PARLIAMENT. 

Power  of  Speaker  to  compel  atten- 
dance of  witness  on  the  limits.] — See 
Limits,  3. 

Privilege  of  members  from  arrest 
under  order  to  commit  for  not  ap- 
pearing to  be  examined.] — See  Pri- 
vilege. 


PARTNERSHIP. 

Deeds  — Construction  — Creation 
of  partnership.] — Two  deeds  of  the 
same  date  were  executed  by  D.  B., 
one  of  the  defendants,  who  lived 
chiefly  at  Montreal,  and  by  W.  B. 
and  H.  I.,  the  last  two  being  then 
in  partnership  at  Hamilton,  under 
the  name  of  B.  I.  & Co.  The  first 
deed  recited  that  the  firm  were  in- 
debted to  I).  B.  for  goods  supplied 
and  agency,  in  ^1,454  4s.  id.,  the 
time  for  payment  of  which  he  had 
agreed  to  enlarge  as  therein  set 
forth ; and  they  thereby  covenanted 
to  furnish  him  with  a yearly  bal- 
ance sheet  to  shew  the  state  of  their 
business,  and  that  they  would  pay 
him  the  sum  due  with  interest,  as 
follows,  namely,  ^6,000  by  instal- 
ments specified,  and  after  satisfy- 
ing that  sum  that  the  profits  of  each 
year,  after  deducting  expenses  and 
a certain  sum  for  each  partner, 
should  be  applied  towards  pay- 
ment of  the  balance  due.  It  was 
provided  that  said  D.  B.  should 
until  his  debt  was  paid  have  free 
access  to  their  books,  and  although 
he  should  have  power  to  enlarge 
the  time  for  payment  of  any  part  of 
his  claim  beyond  the  days  speci- 
fied, yet  that  in  case  of  default  in 
payment  according  to  the  covenant, 
either  of  the  £ 6,000  or  the  balance, 
from  the  profits,  as  set  forth,  he 
should  be  entitled  to  enforce  pay- 
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ment  of  the  whole  principal  and 
interest  then  unpaid.  The  second 
deed  recited  the  indebtedness  of 
the  firm  to  D.  B.,  and  the  enlarge- 
ment of  the  time  for  payment ; and 
it  was  thereby  agreed  that  until  the 
final  discharge  thereof,  or  until  an 
election  by  said  D.  B.,  of  the  alter- 
native plans  thereinafter  proposed 
for  the  settlement  thereof,  the  said 
D.  B.  should  act  as  agent  of  the 
firm  in  the  purchase  and  shipment 
of  goods,  etc.,  and  that  in  consider- 
ation thereof,  instead  of  commis- 
sion, they  should  pay  him  ^500 
a-year.  It  was  then  provided  that 
so  soon  as  the  capital  stock  of  each 
of  the  partners  should  equal  the 
sum  then  due  to  D.  B.,  so  that  by 
transferring  his  claim  to  the  firm 
he  would  have  an  equal  third 
share,  then  he  should  be  entitled 
to  demand  either  to  be  admitted  as 
a partner,  or  a bonus  by  way  of 
compensation  for  such  right,  and 
on  such  demand  being  made  and 
acceded  to  his  annual  salary  should 
cease.  No  such  election  had  been 
exercised,  nor  was  it  shewn  that 
the  circumstances  of  the  firm  had 
been  such  as  to  make  it  possible. 
Held , that  D.  B.  did  not  become  by 
either  deed  a partner  in  the  firm. 
Darling  et  al.  v.  David  Bellhouse 
and  William  Bellhouse , 268. 

Whether  created  by  provision  in 
assignment  for  the  benefit  of  credi- 
tors.]  See  Assignment,  2. 

See  Amendment. — Insurance, 4. 


PAYMENT. 

Bond  for  a deed , on  payment 
within  ten  years — Right  to  pay  and 
claim  deed  before  expiration  of  tha 
time.'] — See  Sale  of  Land,  4. 

See  Satisfaction. 

PAYMENT  INTO  COURT. 

See  Estoppel,  3. 


PEEL,  COUNTY  OF. 

County  Town  of  Feel — 19  Vic.> 
ch.  66.] — Held,  that  the  selection  of 
a county  town  for  the  county  of 
Peel,  authorised  by  the  19  Vic., 
ch.  66,  was  sufficiently  made  by 
resolution,  a by-law  not  being  in- 
dispensable, and  that  such  selection 
being  final,  a by-law  passed  after- 
wards appointing  another  place  was 
illegal.  Ibson  and  The  Provisional 
Corporation  of  the  County  of  Peel , 
174. 

PERJURY. 

Indictment  for  perjury — Fqrm  of] 
— Where  it  appears  on  the  face  of 
an  indictment  for  perjury,  that  the 
statement  complained  of  was  made 
before  a justice  of  the  peace  in  pre- 
ferring a charge  of  larceny  com- 
mitted within  his  jurisdiction,  it  is 
unnecessary  to  allege  expressly 
that  he  had  authority  to  adminis- 
ter the  oath.  The  Queen  v.  Cal- 
laghan, 364. 


PLEADING. 

Note  payable  to  municipal  corpora- 
tion— Plea  of  usury.] — To  an  action 
on  a promissory  note  for  £ 1 1 o, dated 
the  20th  of  November,  1 856,  made  by 
defendants,  payable  twelve  months 
after  date,  to  a municipal  corpora- 
tion, defendants  pleaded  that  the 
note  was  given  for  £100,  lent  by 
plaintiffs  to  defendants  for  one  year 
at  ten  per  cent,  interest,  and  for  the 
interest.  Held,  plea  bad,  being  no 
defence  except  as  to  the  excess  of 
interest  above  six  per  cent.  The 
Corporation  of  the  Township  of  West- 
minster v.  Fox  et  al.,  203. 

See  Action,  i.  — Arbitration 
and  Award,  2,  3. — Bills  of  Ex- 
change and  Promissory  Notes,  i, 
2,  3,  5.  — Common  Schools,  6.  — 
Crim.  Con.  — Division  Court.  — 
Dower.-  Guarantee. -Insurance, 
1,  2.  — Interpleader,  i,  3.  — Li- 
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bel,  2. — Mistake. — Municipal 
Corporations,  3,  5. — Principal 
and  Surety-. — Perjury. — Sale  of 
Land,  i,  2,  3,  4. 


POSSESSION. 

Void  assignment — Possession  by 
assignee — Interpleader — His  right  as 
against  execution  creditor .]  - — See 
Assignment,  3. 

See  Limitations,  (Statute  of) — 
Sale  of  Goods,  2. 


PRACTICE, 

1.  Will — Construction — Previous 
decision  of  C.  P.  thereon. ] — Where 
the  construction  of  a will  had  been 
determined  by  the  Common  Pleas, 
this  court  held  it  to  be  settled  by 
their  decision,  and  conformed  to  it, 
without  expressing  any  opinion  on 
the  question  raised.  Scouler  et  al. 
v.  Scouler , 106. 

2.  Leave  reserved  to  defendant  to 
move — -Jury  unable  to  agree — Right 
to  move.] — When  leave  has  been  re- 
served to  defendant  to  move  to  have 
a verdict  entered  for  him  on  legal 
objections  taken,  and  the  jury  not 
being  able  to  agree  are  discharged, 
he  cannot  make  the  motion.  Mc- 
Guire v.  Laing , 508. 

Verdict  subject  to  award — Motion 
to  arrest  judgment .] — See  Arbitra- 
tion and  Award,  3. 

Right  of  Challenge  by  the  Crown.] 
— See  Conspiracy. 

Application  to  quash  conviction 
nunc  pro  tunc.] — See  Conviction,  2. 

See  Amendment. — -Bills  of  Ex- 
change and  Promissory  Notes,  2, 
3. — County  Court. — Ejectment, 
3.—  Estoppel,  3.— Insurance,  5. 
— Limits,  5. — Municipal  Corpor- 
ations, 6.— Privilege. — Right  to 
begin. — Service — Set  off. 

PRINCIPAL  AND  AGENT. 

aS^CrownLand  Agent.— Stock. 


PRINCIPAL  AND  SURETY. 

1.  Bond  for  performance  of  duty— 
Change  in  the  mode  of  remuneration.] 
— To  a declaration  against  a surety 
on  a bond,  conditioned  for  the  faith- 
ful performance  of  his  duty  by  W., 
so  long  as  he  should  continue  in  the 
plaintiff’s  service  in  the  capacity  of 
their  agent  at  N.,  or  in  any  other 
Capacity  whatsoever,  defendant 
pleaded,  that  W.  entered  into  the 
plaintiff’s  employment  as  Such  agent 
at  a certain  commission  or  per- 
centage on  the  business  done,  and 
defendant  executed  the  bond  under 
the  agreement  that  he  should  be  so 
paid,  and  that  afterwards  the  plain- 
tiffs, without  defendant’s  knowledge 
or  consent,  changed  the  mode  of 
remuneration  to  a fixed  salary. 
Held,  no  defence.  The  Bank  of 
Toronto,  v.  Wilmot  and  Worts,  73. 

2.  Guarantee — Extension  of  time 
— Subsequent  promise  by  surety — 
Pleading. ] — D efendant  agreed  in 
writing  to  be  answerable  for  such 
goods  as  the  plaintiff  should  furnish 
to  one  C.,  to  the  extent  of  ^500. 
It  appeared  that  by  the  usual  course 
of  dealing  between  the  plaintiffs 
and  C.,  the  goods  were  sold  to  C. 
from  time  to  time,  at  six  months’ 
credit,  taking  his  notes  ; but  the 
plaintiffs  afterwards  took  three  large 
notes  amounting  to  nearly  $9,000, 
instead  of  several  smaller  ones 
overdue,  and  thus  extended  the 
original  credit.  This  was  done 
without  defendant’s  knowledge  or 
assent,  but  it  was  proved  that  after- 
wards, on  being  asked  by  one  of 
the  plaintiffs  for  security,  he  offered 
to  convey  a lot  of  land  for  ^300,  and 
said  he  would  pay  the  rest  as  soon 
as  he  could.  It  was  not  shewn 
however,  that  defendant  was  then 
aware  of  the  credit  having  been 
extended,  and  the  land  was  declin- 
ed. Held,  that  the  offer  having 
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been  made  on  a condition  which 
was  not  accepted,  and  without 
knowledge  of  the  facts,  was  not 
binding,  and  that  defendant  was 
discharged.  Semble , the  plaintiffs 
having  taken  issue  on  the  plea  al- 
leging discharge  by  the  extension 
of  time,  that  the  subsequent  pro- 
mise to  pay  was  not  admissible  in 
evidence.  Kerr  et  al.  v.  Camero?i , 
366. 

See  Division  Court  Bailiff. — 
Indemnity. 

PRIVILEGE. 

Examination  of  judgment  debtor — 
Order  to  commit — Privilege  0/  par- 
liament— Consol.  Stats.  U.  C.,  ch. 
24,  sec.  41.] — An  order  to  commit 
to  close  custody  for  not  attending 
to  be  examined  pursuant  to  a judge's 
order,  is  to  be  looked  upon  as  a 
commitment  for  contempt,  not  as  a 
commitment  in  execution. 

A member  of  parliament  therefore 
is  not  privileged  from  arrest  under 
such  order,  and  a party  committed 
under  it  is  not  entitled  to  his  dis- 
charge on  payment  of  the  debt  and 
costs. 

Semble , that  if  the  order  be  so 
framed  as  to  entitle  defendant  to 
his  discharge  on  payment  of  the 
claim,  the  privilege  of  parliament 
would  avail  against  it.  Henderson 
v.  Dickson , 592. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and 
Promissory  Notes. 

RAILWAYS. 

Notice  requiring  lands — Deviation 
from  plan  filed — Effect  of — Arbitra- 
tion — Ejectment.]  — The  plaintiff, 
having  been  served  with  a notice 
by  defendants  requiring  a part  of 
his  land  for  their  road,  refused  to 
allow  them  to  enter,  but  afterwards 


withdrew  his  opposition,  on  condi- 
tion that  it  should  not  in  any  way 
prejudice  his  rights  against  the  com- 
pany, and  the  defendants  then  en- 
tered and  constructed  their  railway. 
Arbitrators  were  appointed  to  deter- 
mine the  amount  of  compensation 
to  be  paid  to  him,  but  before  the 
award  had  been  made  the  defendants 
desisted  from  their  notice,  which  the 
court  held  that  they  had  a right  to 
do,  and  the  plaintiff  therefore  failed 
in  an  action  brought  by  him  upon 
the  award.  The  company  after- 
wards served  another  notice,  and  as 
the  plaintiff  did  not  appoint  an 
arbitrator  to  act  for  him,  the  judge 
of  the  county  court  appointed  one 
D.  as  sole  arbitrator,  who  made  an 
award,  reciting  that  he  had  inspected 
the  land  taken,  and  awarding  ^364 
1 os.  to  be  paid  to  the  plaintiff. 
This  sum  the  defendants  paid  into 
court,  long  before  this  suit,  and  they 
had  continued  in  possession  of  the 
land  since  it  was  taken  by  them 
before  the  first  arbitration. 

It  appeared  that  two  lines  for 
the  railway  had  been  surveyed  and 
staked  off  through  the  plaintiff’s 
lands  before  their  first  notice,  and 
the  line  shewn  by  their  plan  and 
book  of  reference  filed  pursuant  to 
the  act  was  the  first,  which  was 
not  adopted,  though  in  the  notices 
served  on  the  plaintiff  the  land  re- 
quired was  stated  to  be  that  “ staked 
off  by  the  said  company  according 
to  the  plan  of  the  said  railway.” 
The  deviation,  however,  of  the  two 
lines  was  slight,  much  less  than 
a ’mile,  and  it  was  admitted  that  the 
land  embraced  in  each  award  was 
that  actually  taken  for  the  railway. 
The  plaintiff  having  brought  eject- 
ment for  this  land  : 

Held , that  he  could  not  recover, 
for  that,  notwithstanding  the  devia- 
tion, he  was  confined  by  what  had 
been  done  to  his  claim  by  arbitra- 


679 


DIGEST 

tion  for  the  land  taken.  Grimshawe 
v.  The  Grand,  Trunk  Railway  Com- 
pany of  Canada,  493. 

REASONABLE  TIME. 

For  giving  notice  of  further  in- 
surance’.] — See  Insurance,  2,  3. 

For  furnishmg  certificates,  affida- 
vits of  loss,  etc. — Whether  a question 
for  court  or jury.  ]— See  Insurance,  2. 

REGISTRATION. 

Of  assignments,  and  chattel  mort- 
gages.] — See  Assignment,  4. 


RELEASE. 

Effect  of  provision  for,  in  an  as- 
signment for  the  benefit  of  creditors .] 
— See  Assignment,  1,  2. 

RENT. 

See  Landlord  and  Tenant,  2. — 
Lease,  1,  2. 

REPLEVIN. 

See  Landlord  and  Tenant,  3. — 
Sale  of  Goods,  3. 

resolution; 

Selection  of  County  Town  by  reso- 
lution— Necessity  for  by-law .] — See 
Peel  (County  of.) 

RESTRAINT  OF  TRADE. 

See  Arbitration  and  Award,  3. 


RIGHT  TO  BEGIN. 

The  only  plea  was  a further  in- 
surance effected  by  the  plaintiff, 
without  notice  to  defendants  or 
endorsement  on  their  policy,  on 
which  issue  was  taken,  and  at 
the  trial  defendants  admitted  that 
if  they  should  fail  to  prove  their 
defence  the  plaintiff  would  be  en- 
titled to  a verdict  for  the  full  amount 
insured,  Held,  per  Robinson , C.  J., 
that  they  were  entitled  to  begin. 


OF  CASES. 

Jacobs  v.  The  Equitable  Insurance 
Company,  250. 

ROAD. 

See  Highway. 


SALE  OF  GOODS. 

1.  Interpleader  — Sale  — Execu- 
tion,.] — On  an  interpleader  issue,  it 
appeared  that  A.  owned  the  wheat 
in  question,  which  was  stored  with 
S.  On  the  8th  of  October  he  sold 
it  to  the  plaintiff,  and  on  the  10th 
gave  him  an  order  on  S.  for  it, 
which  S.  accepted,  and  on  the  nth 
the  plaintiff  paid  A.  the  purchase 
money.  On  the  10th  the  sheriff 
went  to  seize  the  wheat  under  an 
execution  against  A , at  the  suit  of 
one  N.,  which  had  been  in  his 
hands  since  August,  but  S.  told 
him  that  A.  had  no  wheat  there. 
On  the  nth,  however,  the  sheriff 
returned  and  seized,  and  on  the 
14th  the  execution  at  the  suit  of 
defendants  was  placed  in  his  hands. 
Held,  that  the  plaintiff  was  clearly 
entitled  under  his  purchase  as 
against  the  defendants’  execution. 
Tucker  v.  Ross  et  al.,  295. 

2.  Agreement  to  furnish  saw  logs 
— Delivery — Chattel  Mortgage  Act — 
22  Vic.,  ch.  96,  sec.  19.] — One  H. 
agreed  with  B.  to  furnish  him  with 
from  8 to  10,000  saw  logs,  to  be 
paid  for  on  delivery,  and  a small 
sum  was  received  by  him  on  ac- 
count. Afterwards  H.  agreed  to 
get  out  logs  for  the  plaintiffs,  the 
money  for  them  to  be  paid  to  one 
D.,  to  whom  H.  was  indebted.  A 
large  number  were  got  out  during 
the  winter  by  H.,  and  while  on  the 
ice  he  marked  1040  with  the  plain- 
tiffs’ mark.  When  the  ice  broke 
up  all  were  floated  down  together 
and  became  mixed.  The  plaintiffs 
accepted  and  paid  orders  on  them 
by  H.  in  D.’s  favour  for  ^200  on 
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account,  and  afterwards  a delivery 
was  made  by  H,  to  them  of  1040 
logs,  by  delivering  some  in  the 
name  of  that  number  out  of  the 
whole,  which  were  still  together. 

B. ,  who  had  made  large  advances 
to  H.  on  his  agreement,  then  got 
execution  on  a judgment,  which  H. 
allowed  to  go  by  default,  and  under 
it  seized  all  the  logs.  Held , that 
the  plaintiffs  were  entitled  to  re- 
cover tor  the  1040  logs  so  sold  and 
delivered  to  them,  and  that  neither 
the  Chattel  Mortgage  Act  nor  the 
22  Vic.,  ch.  96,  sec.  19,  would  have 
applied  to  such  sale,  even  if  the 
jury  had  not  found,  as  they  did, 
that  there  was  an  actual  and  con- 
tinued change  of  possession,  so  far 
as  there  could  be  under  the  cir- 
cumstances, and  that  H.  was  not 
insolvent.  Middlebrook  et  al.  v. 
Thompson,  Sheriff,  307. 

3.  Sale  of  goods — Incomplete  bar- 
gain— Subsequent  sale  by  vendor.~\ — 
One  C.  sold  some  timber  to  the 
plaintiff,  and  received  $20  on  ac- 
count, but  it  was  to  be  culled  and 
measured  in  order  to  complete  the 
purchase,  and  the  plaintiff  did  not 
call  to  have  this  done,  and  to  pay 
the  balance  of  the  purchase  money  ; 

C.  therefore  sold  to  defendant,  from 
whom  the  plaintiff  replevied.  At 
the  trial  it  was  not  objected  that  the 
sale  to  the  plaintiff  was  not  com- 
plete, but  the  bargain  between  them 
was  denied  upon  the  evidence,  and 
that  point  having  been  left  to  the 
jury  they  found  for  the  plaintiff. 
Held,  that  the  defendant  was  entit- 
led to  succeed,  for  the  property 
never  passed  to  the  plaintiff  so  as 
to  prevent  C.  from  selling  again ; 
but  as  the  objection  had  not  been 
taken  at  the  trial,  a new  trial  was 
granted  only  with  costs  to  abide  the 
event.  Paton  v.  Currie,  388. 

Sale  of  goods — Mortgage  for  the 
price — Assignment  of  the  mortgage — 


Insolvency  of  mortgagee — 22  Vic.,  ch. 
96.] — See  Assignment,  3. 

See  Lien. 


SALE  OF  LAND. 

1.  Land  sold — Common  count  for 

Contract  for  sale Statute  of 

Frauds.\ — In  an  action  on  the  com- 
mon count  for  land  sold,  it  appeared 
that  the  land  in  question  was  put 
up  at  auction  under  hand-bills  sign- 
ed by  the  plaintiffs,  and  having 
been  knocked  down  to  defendant 
his  name  was  entered  as  purchaser 
in  a book  by  the  auctioneer’s  clerk, 
and  he  paid  the  deposit  required 
down,  but  afterwards  refused  to  pay 
the  subsequent  instalments.  A bond 
to  convey  had  been  executed  by  the 
plaintiffs,  and  left  ready  for  defend- 
ant, with  a bond  for  payment  of 
the  money,  which  he  did  not  exe- 
cute. Held,  that  the  plaintiffs  could 
not  recover,  for  the  land  was  not 
conveyed,  and  therefore  an  action 
on  the  common  count  would  not  lie. 
Held,  also,  that  there  was  no  con- 
tract for  sale  sufficient  to  satisfy  the 
Statute  of  Frauds.  Ihomas  and 
Beatty  v.  Ross,  370. 

2.  Agreement  for  sale  of  land — 
Construction — Condition  precedent— 
Dependent  and  independent  covenants 
— Neglect  to  furnish  abstract — Cove- 
nant proved  in  part — Right  to  re- 
cover,.] — A.  and  B.  entered  into  an 
agreement  under  seal,  by  which  A. 
sold  to  B.  certain  land  for  ^150, 
payable  ^50  in  three  months  and 
the  remainder  in  two  instalments, 
on  the  1 2th  of  January,  1858,  and 
1 8 59,  with  interest.  B.  covenanted 
to  pay  at  the  days  named,  and  A. 
covenanted  “on  payment  of  the  said 
sum  of  money  with  interest  as  afore- 
said, in  manner  aforesaid,”  to  con- 
vey and  assure  the  land  to  B.,  his 
heirs  and  assigns,  “ by  a good  and 
sufficient  deed  in  fee  simple,  as  per 
abstract  of  title  to  be  furnished  by 
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the  said  A.  within  a reasonable  time 
before  the  12th  of  January,  1859;” 
and  it  was  stipulated  that  time 
should  be  of  the  essence  of  the 
agreement,  and  that  unless  the  pay- 
ments were  punctually  made,  A. 
should  be  at  liberty  to  re-sell  the 
land  as  if  the  contract  had  not  been 
made. 

B.  paid  the  first  two  instalments, 
and  A.  never  furnished  any  abstract, 
but  on  the  13th  of  January,  1859,  he 
tendered  to  B.  a conveyance,  which 
B.  refused.  On  the  29th  B.  tender- 
ed the  remaining  instalment  and 
interest,  and  demanded  an  abstract, 
which  was  riot  given. 

A.  then  sued  B.  for  the  instal- 
ment unpaid,  to  which  B.  pleaded 
that  no  abstract  was  furnished  to 
him,  and  that  on  the  12th  of  January, 
1859,  he  tendered  the  money  if  A. 
would  then  furnish  the  abstract  and 
convey,  which  he  refused  to  do. 

And  B.  brought  a cross  action 
against  A.  to  recover  back  the 
money  paid,  alleging  that  A.  cove- 
nanted to  furnish  him  with  an  ab- 
stract of  title  within  a reasonable 
time  before  the  12th  of  January, 
1859,  and  to  convey  on  that  day, 
but  did  neither.  A.  denied  the 
covenant. 

Held , 1.  That  A.  was  entitled  to 
succeed  in  his  action,  for  the  fur- 
nishing the  abstract  was  not  a con- 
dition precedent  to  payment  of  the 
last  instalment,  and  B.  did  not  ten- 
der the  money  on  the  12th. 

2.  That  he  was  also  entitled  to  a 
verdict  in  the  suit  brought  against 
him,  for  his  covenant  was  not  to 
convey  on  the  12th  of  January, 
1859,  absolutely,  but  upon  pay- 
ment of  the  money  agreed  ; and  al- 
though he  did  covenant  to  furnish 
an  abstract  as  alleged  (the  agree- 
ment in  that  respect  being  held  to 
amount  to  a covenant)  yet  the  cove- 
nant declared  upon  was  not  proved. 
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Wilson  v.  Wittrock.  Wittrock  v. 
Wilson,  391. 

3.  Action  for  purchase  money — 
Equitable  plea  claiming  deduction  for 
failure  of  title  to  part — Demurrer.  ] — 
Leclaration  on  defendant’s  covenant 
to  pay  ^£133  6s.  8d.,  and  interest. 
Plea , on  equitable  grounds,  as  to 
^96  6s.  8d.,  part  thereof  that  de- 
fendant purchased  from  plaintiff 
the  west  half  of  the  south  half  of 
lot  7,  in  the  4th  Concession  of  Lon- 
don, which  the  plaintiff  then  had  in 
his  possession,  and  of  which  he  had 
enclosed  that  portion  on  the  north 
side  of  the  Thames,  which  runs 
through  said  quarter  lot,  leaving 
5x9o  acres  on  the  north  side  of  the 
river  : that,  relying  upon  the  fact 
that  the  conveyance  which  the  plain- 
tiff had  lately  taken  to  himself  was 
of  the  west  half  of  the  south  half  of 
the  lot,  whereby  the  plaintiff  ap- 
peared to  be  the  owner  of  said  quar- 
ter lot ; and  relying  also  on  the 
plaintiff’s  representation  that  a 
stone  quarry  on  the  river  belonged 
to  the  plaintiff,  from  which  defen- 
dant had  from  time  to  time  procured 
stone  before  the  purchase,  and 
which  formed  an  important  portion 
of  the  value  thereof ; and  relying 
chiefly  on  the  fact  that  the  plaintiff 
had  enclosed  that  part  of  said  quar- 
ter lot  north  of  the  river,  and  repre- 
sented and  claimed  it  as  belonging 
to  him  — he,  the  defendant,  pur- 
chased from  the  plaintiff  said  quar- 
ter lot,  at  the  rate  of  ^15  10s.  per 
acre,  or  ^775  for  the  whole,  and 
gave  a mortgage  thereon  for  the 
balance  of  the  purchase  money, 
payable  by  instalments,  of  which 
he  had  paid  all  but  the  one  sued 
for  : that  since  paying  the  last  in- 
stalment he  discovered  that  the 
plaintiff  did  not  at  any  time  own 
that  part  of  said  quarter  lot  north 
of  the  river,  and  never  had  any 
right  thereto  ; and  defendant  claim- 
VOL  XIX.  U.  C.,  Q.  B. 
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ed  a rateable  deduction  of  the  pur- 
chase money  in  respect  thereof, 
amounting  to  ^96  6s.  8d.  Held , 
on  demurrer,  plea  bad,  as  shewing 
no  equitable  defence.  Hendra  v. 
Moffatt , 444. 

4.  Bond  to  convey  land — Con- 
struction of- — Purchase  money  to  he 
paid  within  ten  years — Right  to  pay 
within  the  period  and  claim  deed — 
Tender  of  deed  for  execution — Want 
of  title — Pleading .]  — The  plaintiff 
declared  on  a bond,  reciting  that  the 
defendant  had  agreed  to  sell  to  him 
certain  land  for  ^600,  of  which  ^50 
was  to  be  paid  down,  and  the  re- 
mainder “ within  ten  years  from  the 
date  thereof ,”  with  interest  thereon 
half-yearly ; and  conditioned  that 
the  defendant  “on  receiving  the 
said  principal  money  and  interest 
at  the  days  and  times,  and  in  man- 
ner thereinbefore  mentioned  for 
payment  thereof/’  should  “sign, 
seal,  deliver,  and  execute”  unto 
the  plaintiff,  a good,  valid,  and  suffi- 
cient deed  in  fee  simple  of  said 
land,  and  so  convey  the  same  to 
him  free  from  all  incumbrances. 
The  breach  assigned  was,  that  al- 
though the  plaintiff  had  paid  the 
^50,  and  had  also  paid  ^250  on 
account  of  interest,  and  was  at  all 
times  ready  and  willing,  and  offered 
to  pay  to  defendant  the  balance  of 
principal  and  interest,  on  receiving 
from  him  such  deed,  yet  that  defen- 
dant did  not,  could  not,  and  would 
not  give  him  said  deed,  and  could 
not  then  nor  ever  could  convey  or 
give  any  title  to  said  land.  Held, 
on  demurrer,  that  the  declaration 
was  bad,  for,  1.  The  condition  being 
to  convey  on  receiving  the  purchase 
money  within  ten  years,  the  defen- 
dant could  not  be  compelled  to  con- 
vey before  the  last  day  of  that  time, 
or  at  least  not  without  notice  of  the 
intention  to  pay  at  an  earlier  day, 
and  a tender  accordingly,  which 


was  not  averred.  2.  The  offer  al- 
leged was  only  to  pay  on  receiving 
a deed,  and  defendant  was  entitled 
first  to  receive  the  money.  3.  The 
plaintiff  was  bound  to  tender  a deed 
for  execution,  and  was  not  relieved 
by  the  general  allegations  in  the 
declaration,  that  he  could  not  give  a 
good  title,  & c.  Burns  v.  Boyd,  547. 

For  Taxes.] — See  Taxes. 

See  Covenants  for  Title. — 
Fixtures. 


SATISFACTION. 

Assignment  of  judgment  — Satis- 
faction — Subsequent  sale.]  — The 
sheriff  held  an  execution  against 
A.,  B.,  and  C.,  upon  a note  on 
which  C.  was  the  last  endorser, 
and  the  others  therefore  liable  over 
to  him.  Goods  belonging  to  A. 
having  been  seized,  C.  paid  the 
bailiff  £100,  part  of  the  debt,  and 
the  sheriff  accepted  and  paid  a 
draft  by  the  plaintiffs’  attorney  for 
the  whole.  On  the  same  day  that 
this  draft  was  accepted  the  bailiff 
took  an  assignment  of  the  judg- 
ment, and  afterwards  sold  the  goods 
under  a ven.  ex.,  when  they  were 
bought  by  G.,  and  out  of  the  pur- 
chase money  the  bailiff  paid  the 
balance  due  to  the  sheriff.  Held,  that 
the  payment  made  by  the  sheriff  had 
satisfied  the  judgment,  and  that  the 
sale  therefore  was  illegal.  McLeod 
et  al,  v.  Fortune  et  al.,  100. 

SCHOOLS. 

See  Common  Schools. 

SERVICE. 

Writ  of  summons  — Service  by 
mistake  on  defendant's  son — Same 
name.]  — In  an  action  for  calls 
upon  stock  subscribed  and  on  pro- 
missory notes,  the  writ  of  sum- 
mons, directed  to  James  Shaw, 
was  by  mistake  served  by  the 
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sheriff  upon  his  son  of  the  same 
name,  who  a few  days  after  gave 
it  to  his  father,  the  defendant,  tell- 
ing him  that  the  sheriff  had  made 
a blunder;  and  the  defendant,  at 
his  son’s  request,  took  it  to  an  at- 
torney, who,  upon  defendants  in- 
structions, entered  an  appearance, 
and  afterwards  put  in  pleas.  Held , 
that  defendant  was  sufficiently 
served,  and  that  the  plaintiffs 
could  recover  against  him.  The 
Provincial  Insurance  Company  of 
Canada  v.  James  Shaw,  360. 


SET-OFF. 

Malicious  prosecution — A pplication 
to  set  off  judgment — Assignment  of 
plaintiff's  verdict .]  — The  plaintiff 
had  obtained  a verdict  against  de- 
fendant in  an  action  for  malicious 
prosecution,  but  had  not  yet  entered 
judgment,  leave  being  reserved  to 
move,  and  defendant,  in  moving 
for  a nonsuit  or  new  trial  on  the 
evidence,  asked  also  to  be  allowed 
to  set  off  a judgment  which  he  had 
obtained  against  the  plaintiff  against 
that  to  be  entered  on  this  verdict, 
consenting  in  that  event  to  waive 
his  motion  against  the  verdict.  The 
court  granted  the  application,  not- 
withstanding an  assignment  of  such 
verdict,  which  was  alleged  to  have 
been  made  between  the  trial  and 
term  by  the  plaintiff  to  a third  party 
in  satisfaction  of  a debt.  Orr  v. 
Spooner , 601. 

See  Bills  of  Exchange  and 
Promissory  Notes,  i. 

SHERIFF. 

Sheriff's  fees — Panels  for  County 
Court  and  Quarter  Sessions — Mileage 
for  summoning  jurors — Money  had 
and  received — Amount  due  uncertain 
— Reference — Right  to  recover  back 
overcharge — 13  6-  14  Vic,,  ch.  55, 
14  & 15  Vic.,  ch.  65,  16  Vic.,  ch. 


120.] — The  sheriff  of  Haldimand 
for  many  years,  since  1853,  had 
charged  for  the  panel  of  jurors  for 
both  the  County  Court  and  Ses- 
sions, and  mileage  for  summoning 
each  juror  according  to  the  distance 
from  the  court  house  to  his  residence, 
without  reference  to  the  distance  ac- 
tually travelled  to  serve  all,  These 
charges  had  been  paid  to  him  with- 
out question,  upon  the  affidavit  re- 
quired by  the  act  verifying  his  ac- 
counts, which  did  not  shew  on  what 
principle  the  charges  had  been  made 
nor  did  it  appear  that  the  county 
council,  or  their  treasurer,  were 
aware  of  it  before  making  the  pay- 
ments. There  was  no  audit  of  the 
sheriff’s  account  as  between  him 
and  the  treasurer,  who  paid  him  ; 
but  the  treasurer’s  accounts,  inclu- 
ding them,  had  been  regularly  au- 
dited and  passed  by  the  council. 

The  council  sued  the  sheriff  for 
money  had  and  received,  to  recover 
back  the  over-charge,  contending 
that  the  mileage  had  been  com- 
puted upon  a wrong  principle,  and 
that  he  was  entitled  to  charge  only 
for  one  panel.  A verdict  was  taken 
subject  to  the  opinion  of  the  court, 
as  to  the  right ; and  it  was  agreed 
that  if  in  their  opinion,  the  defend- 
ant was  liable  to  refund  anything, 
the  amount  should  be  settled  by  the 
judge  of  the  county  court. 

Held,  that  the  sheriff  was  autho- 
rized to  charge  for  both  panels,  but 
that  he  was  entitled  only  to  mileage 
for  the  distance  actually  travelled 
to  summon  all  the  jurors. 

Held,  also,  that  the  over-charge 
might  be  recovered  back  by  the 
county  in  an  action  for  money  had 
and  received.  Burns,  J.,  dissent- 
ing, on  the  ground  that  the  statutes 
afforded  room  for  doubt  as  to  the 
right : that  though  the  sheriff  might 
have  charged  too  much,  the  mode 
of  charging  contended  for  by  the 
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plaintiffs  was  not  correct ; and  that 
as  the  fees  had  been  demanded  and 
paid  for  many  years  without  ques- 
tion, the  sheriff  should  not  be  called 
upon  to  shew  the  exact  sum  to 
which  he  was  entitled.  Ihe  Cor- 
poration of  the  County  of  Haldi- 
mand  v.  Martin , Sheriff,  178. 

See  Estoppel,  3.-Interpleader. 
— Limits. — Satisfaction.  — Tres- 
pass. 

SHERIFFS  DEED. 

Misdescription  of  defendant's  in- 
terest in  the  land  sold.]-See  Lease,  2. 

SHERIFFS  SALE. 

Whether  purchaser  at  can  sue  on 
covenants  running  with  the  land.\ — 
See  Covenants  on  Title. 

See  Guarantee. 


SHIPS. 

See  Estoppel,  3. 


SNOW. 

Snow  falling  from  roof — Injury 
thereby — Liability .]  — There  is  no 
duty  at  common  law  upon  owners 
or  occupiers  of  houses  to  remove 
snow  from  the  roof,  and  no  liability 
for  accidents  caused  by  its  falling. 

The  defendants,  a city  corpora- 
tion, owning  land  in  the  city,  leased 
it  to  one  H.  upon  certain  conditions 
as  to  building,  and  he  erected  a 
house  upon  it  under  the  directions 
of  their  architect.  The  lower  story 
was  occupied  by  one  S.  as  lessee 
of  H.,  and  the  upper  story  and  gar- 
ret by  defendants.  There  was  no 
evidence  of  any  faulty  or  negligent 
construction  of  the  house  or  roof, 
nor  of  any  by-law  passed  by  defend- 
ants to  regulate  the  removal  of 
snow.  The  plaintiff  having  been 
injured  while  passing  along  the 
street  by  snow  falling  from  the  roof : 
Held , that  defendants  were  not  lia- 


ble. Lazarus  v.  The  Corporation 
of  the  City  of  Toronto , 9. 

SPEAKER’S  WARRANT. 

To  defendant  on  the  limits  to  at- 
tend as  a witness  before  the  House — 
How  far  an  excuse  for  departure- — 
See  Limits,  3. 

STATUTES  (CONSTRUCTION 
OF.) 

4 Anne,  ch.  16,  sec.  20. — See  Limits  2. 

14  Geo.  III.,  ch.  78. — See  Fire. 

6 Geo.  IV.,  ch.  7. — See  Taxes. 

5 W.  IV.,  ch.  1,  sec.  8.-See  Evidence,  1. 

7 W.  IV.,  ch.  19. — See  Taxes. 

2 Vic.,  ch.  15. — See  Indian  Lands. 

7 Vic.,  ch.  11. — See  Dower,  2. 

9 Vic.,  ch.  11. — See  Will,  4. 

10  & 11  Vic.  ch.  23. — See  Conviction. 

io&ii  Vic.,  ch.  95. — See  Statute  Labor. 

12  Vic.,  chs.  9,  30. — See  Indian  Lands. 

13  & 14  Vic.,  ch.  48. — See  Common 
Schools. 

13  & 14  Vic.,  ch.  53. — See  Division 
Court,  2. 

13  & 14  Vic.,  ch.  55. — See  Sheriff. 

13  & 14  Vic.,  ch.  74. — See  Indian  Lands. 

13  & 14  Vic.,  ch.  79,  sec.  1. — See  Build- 
ing Society,  2. 

14  & 15  Vic.,  ch.  51. — See  Railways. 

14  & 15  Vic.,  ch.  65. — See  Sheriff. 

16  Vic.,  ch.  19. — See  Evidence,  I. 

16  Vic.,  ch.  120. — See  Sheriff. 

16  Vic.,  ch.  175. — See  Limits,  4. 

16  Vic.,  ch.  182. — See  Assessment. 

19  Vic.,  ch.  66. — See  Peel  (County  of). 

20  Vic.,  ch.  3. — See  Assignment,  4. — 
Chattel  Mortgage — Sale  of  Goods,  2. 

20  Vic.,  ch.  23. — See  Elections. 

20  Vic.,  ch.  26. — See  Indian  Lands. 

20  Vic.,  ch.  63. — See  Articled  Clerk. 

22  Vic.,  ch.  34. — See  Married  Woman. 

22  Vic.  ch.  85,  sec.  6. — See  Usury. 

22  Vic.,  ch.  96,  sec.  19. — See  Assign- 
ment, 1,  2,  3. — Sale  of  Goods,  2. 

22  Vic.,  ch.  99,  secs.  314-316. — See 
Municipal  Corporations,  4. 

Consol.  Stats.  U.  C.,  ch.  19. — See  Divi- 
sion Court,  1. 

Consol.  Stats.  U.  C.,  ch.  24,  sec.  41. — 
See  Privilege. 

Consol.  Stats.  U.  C.,  ch.  27. — See  Over- 
holding Tenant. 

Consol.  Stats.  U.  C.,  ch.  32. — See  Evi- 
dence, 2. 

Consol.  Stats.  U.  C.,  ch.  35. — See  Ar- 
ticled Clerk. 
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Consol.  Stats.  U.C.,  ch.  50. — See  Har- 
bour Company. 

Consol.  Stats.  U.  C.,  ch.  103,  sec.  9. — 
See  Libel,  2. 

STATUTE  OF  FRAUDS. 

See  Frauds,  (Statute  of.) 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  (Statute  of.) 

STATUTE  LABOUR. 

Streetsville  Plank  Road  Company 
— 10  and  11  Vic.,  ch.  95,  sec.  20 
— Right  to  Statute  Labour .] — The 
plaintiffs,  a plank  road  company, 
were  incorporated  by  the  10  & 11 
Vic.,  ch.  95,  which  authorised  them 
to  make  a road  from  the  town  of 
Streetsville  to  different  points  spe- 
cified, and  enacted  that  they  should 
have  the  right  to  claim  the  statute 
labour,  by  commutation  or  other- 
wise, to  the  extent  of  one  half  con- 
cession on  each  side  of  their  road, 
and  to  collect  it  from  the  persons 
liable.  The  village  of  Streetsville, 
which  was  incorporated  in  1857, 
was  within  one  half  concession  of 
the  plaintiffs’  road,  which  ran 
through  it.  In  1858,  the  village 
council  imposed  and  collected  a 
rate,  of  which  a certain  sum  was 
for  commutation  of  statute  labour. 
Held , that  the  plaintiffs  were  enti- 
tled to  recover  from  defendants  as 
money  had  and  received  so  much 
of  this  sum  as  was  received  in  re 
spect  of  persons  or  property  form- 
ing no  part  of  the  town  of  Streets- 
ville mentioned  in  the  plaintiffs’  act 
of  incorporation,  but  within  half  a 
concession  on  each  side  of  their 
road.  The  Streetsville  Plank  Road 
Company  v.  The  Corporation  of  the 
Village  of  Streetsville,  62. 

STOCK. 

Action  for  calls. — Proof  of  trans- 
fer— - Estoppel .] To  an  action 


brought  for  two  calls  on  stock,  one 
made  on  the  9th  of  December, 
1858,  and  the  other  on  the  17th  of 
June,  1859,  defendant  paid  into 
court  the  amount  of  the  first  call, 
and  pleaded  never  indebted  to  the 
second.  At  the  trial  he  admitted 
having  held  the  stock,  but  alleged 
that  on  the  5th  of  February,  1858, 
he  had  transferred  it  to  M.,  and  he 
accounted  for  having  subsequently 
paid  the  first  call  sued  for  by  stat- 
ing that  he  had  given  a bond  to  the 
plaintiffs  to  pay  that  call,  and  there- 
fore did  so  notwithstanding  the 
transfer.  To  prove  the  transfer  the 
plaintiffs’  transfer  book  was  pro- 
duced, in  which  it  was^entered,  the 
transfer  and  acceptance  being  sign- 
ed by  D.,  who  was  then  the  plain- 
tiffs’ manager,  as  attorney  for  both 
parties,  and  their  stock  book  was 
also  produced,  in  which  the  stock 
appeared  in  M.’s  name  since  the 
5th  of  February,  1858.  The  powers 
of  attorney  were  not  produced,  but 
the  plaintiffs’  secretary,  who  produc- 
ed the  books,  said  he  believed  they 
existed,  and  that  all  the  papers 
were  in  the  hands  of  the  plaintiffs’ 
attorney.  A notice  to  produce  had 
been  served  for  a previous  assize, 
though  not  for  this,  but  defendant’s 
attorney  had  verbally  told  the  at- 
torney for  the  plaintiffs  that  he 
would  require  the  same  papers. 
Held,  that  the  transfer  was  suffi- 
ciently proved  for  the  purposes  of 
this  action,  being  signed  by  the 
plaintiffs’  officer,  as  agent  for  both 
parties,  and  recognised  in  their 
books  : that  it  was  unnecessary  to 
produce  the  bond  given  by  defend- 
ant ; and  that  the  defendant  was 
not  estopped  by  having  paid  the 
call  made  in  December,  1858,  from 
denying  that  he  had  transferred  the 
stock  before  the  call  was  made. 
The  Provincial  Insurance  Company 
of  Canada  v.  Shaw , 533. 
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STREETSVILLE  PLANK 
ROAD  COMPANY. 

See  Statute  Labour. 

SUMMONS,  (WRIT  OF.) 

Service  by  mistake  on  defendant's 
son  of  same  name.’] — See  Service. 

SURETY. 

See  Principal  and  Surety. 

TAIL. 

Will — Construction — Estate  tail , 
or  for  life — Power  of  tenant  in  tail 
to  convey  in  fee.\ — See  Will,  3. 

TAXES. 

Sale  for  taxes — Ejectment  by  pur- 
chaser — Evidence  of  distress  — De- 
scription of  land  in  sheriff's  deed.] — 
In  ejectment  brought  upon  a she- 
riff’s deed  for  taxes,  the  plaintiff 
shewed  that  the  lot  was  wholly  in  a 
wild  state,  with  no  one  living  on  it, 
and  that  an  inspection  had  been 
made  to  ascertain  if  there  was  any 
distress,  but  none  was  found.  The 
defendant  proved  that  certain  per- 
sons were  then  in  the  habit  of  mak- 
ing sugar  upon  the  rear  of  the  lot, 
and  used  to  leave  there  two  kettles 
and  their  sap-troughs,  which  might 
have  been  worth  the  sum  due.  The 
jury  having  found  for  defendant  : 
Held , that  such  evidence  should  not 
have  been  allowed  to  invalidate  the 
sale,  and  a new  trial  was  granted 
without  costs. 

Defendants  claimed  under  two 
deeds  from  the  sheriff,  made  upon 
different  sales.  One  described  the 
land  as  thirty  acres  of  the  lot, 
“ to  be  measured  according  to  the 
statute  in  that  case  made  and  pro- 
vided,” the  other  as  “ twenty-five 
acres”  of  the  lot,  giving  no  fur- 
ther description.  Held,  that  the 
first  deed  was  sufficient,  the  second 


not.  Fraser  v.  Mattice  and  Broef- 
fle,  150. 

See  Assessment. 


TITLE. 

Plea  bringing  title  in  question  in 
county  court.] — See  County  Court. 

Action  on  covenant  for.] — See  Co- 
venants for  Title. 

See  Estoppel,  2. — Sale  of  Land 
2,  3.  4. 

TRANSFER  OF  STOCK. 

Proof  of] — See  Stock. 

TREASURER. 

Of  municipal  corporations .] — See 
Municipal  Corporations,  2,  3. 


TRESPASS. 

A person  who  indemnifies  the 
sheriff  for  seizing  goods,  does  not 
by  that  act  become  liable  as  a tres- 
passer. McLeod  et  al.  v.  Fortune , 
Sheriff  et  al .,  98. 


UNCERTAINTY. 

In  description  of  land  in  convey- 
ance of  highway  by  surveyor .] — See 
Highway. 

See  Description  of  Land. 


USURY. 

22  Vic.,  ch.  85,  sec.  6 — Construc- 
tion of — Life  Assurance.] — The  ex- 
ception in  the  last  clause  of  22 
Vic.,  ch.  85,  which  prevents  corpo- 
rations, etc.,  “heretofore  authorised 
by  law  to  lend  or  borrow  money,” 
from  charging  more  than  six  per 
cent,  interest,  applies  only  to  cor- 
porations created  for  the  purpose 
of  lending  money,  or  at  least  ex- 
pressly authorised  to  do  so,  not  to 
all  who  by  the  general  law  are 
allowed  to  lend  it. 

The  defendants,  a Life  Insurance 
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Company,  were  in  the  habit  of  lend- 
ing money,  but  made  it  a condition 
that  all  borrowers  should  insure 
their  lives  with  them  for  double  the 
amount  of  the  loan.  Semble , that 
even  if  the  exception  above  men- 
tioned had  applied  to  them,  this 
would  not  constitute  usury.  The 
Edinburgh  Life  Assurance  Company 
v.  Graham , 581. 

See  Pleading. 

VENDOR  AND  VENDEE. 

See  Fixtures. — Sale  of  Goods. 
— Sale  of  Land. 


WATERWORKS  COMPANY. 

Agreement  between  City  of  King- 
ston and  Kingston  Waterworks  Com- 
pany— Construction  of]— See  Agree- 
ment. 


WILL. 

1.  Disposing  power — Conflicting 
evidence — New  trial  refuusedl] — The 
court  in  this  case,  though  the  weight 
of  evidence  seemed  the  other  way, 
refused  to  set  aside  a verdict  up- 
holding a will  made  by  testator  in 
his  last  illness,  which  was  disputed 
on  the  ground  that  he  was  not 
competent  at  the  time  to  exercise  a 
disposing  power,  though  his  strength 
of  mind  when  in  health  was  not 
doubted.  Harwood  v.  Baker,  3 
Moore  P.  C.  C.  282,  commented 
on.  Brow?i  et  al  v.  Bruce , 35. 

2.  Construction — Estate  for  life  or 
in  fee.] — Under  the  following  de- 
vise, proved  in  1830 : “ And  as 
touching  such  wordly  estate  as 
wherewith  it  has  pleased  God  to 
bless  me  in  this  life,  I give,  demise, 
and  dispose  of  the  same  in  the  fol- 
lowing manner  and  form  : first,  I 
give  and  bequeath  to  Mary,  my 
dearly  beloved  wife,  (who  I like- 
wise constitute,  make  and  ordain 
sole  executrix  of  this  my  last  will 


and  testament,)  all  and  singular,  my 
lands,  messuages  and  tenements, 
together  with  my  ready  cash,  house- 
hold goods,  debts  and  moveable 
effects,  by  her  freely  to  be  possess- 
ed and  enjoyed.”  Held , that  the 
widow  took  a fee  in  the  land.  Hurd 
v.  Lewis , 41. 

3.  Construction — Devise  of  land  in 
Upper  Canada  dependent  on  perform- 
ance of  condition  as  . 0 land  in  Lower 
Canada — Conflict  of  laws.] — Tes- 
tator, by  his  will  made  in  1842, 
devised  the  land  in  question,  lot 
37,  to  his  son  J.,  and  to  the  plain- 
tiff, Alexander,  another  son,  lot  32, 
but  directed  that  if  J.  should  prefer 
lot  32  he  should  take  it,  and  the 
; plaintiff  should  then  have  lot  37. 

I By  a codicil  he  declared  his  will 
: to  be,  that  if  his  son  Allan  should 
; not  take  holy  orders,  as  he  intend- 
| ed,  then  he  should  have  lot  37,  and 
J.  lot  32,  and  the  plaintiff  the  west 
1 half  of  lot  31  ; and  he  added,  “the 
i one  brother  may  change  or  sell  to 
the  other  with  consent  of  the  major 
part  of  the  executors,  but  not  out., 
of  the  family ; but  should  Allan  not 
| divide  or  give  over  in  full  an  equal 
j portion  of  the  house  in  St.  Paul’s 
| street,  Montreal,  as  was  his  mo- 
i ther’s  intention,  as  appears  by  her 
; last  will,  in  which  case  I order  and 
i devise,  that  my  said  son  Allan  shall 
1 only  receive  of  my  property  what 
has  been  willed  to  him  in  my  last 
will,  then  this  codicil  to  be  null 
and  void.”  The  will  of  Mrs.  Mac- 
donell  referred  to,  was  made  in 
Upper  Canada  in  1828,  and  devised 
the  house  mentioned  to  her  son 
Allan,  “with  power  to  give  an 
equal  share  to  his  sisters  Helen, 
Catherine,  and  Harriet,  and  to  his 
brother  John.”  After  the  testator’s 
death  J.  elected  to  take  lot  32. 
Allan  never  took  holy  orders,  but 
he  had  not  divided  the  property  in 
St.  Paul  street,  but  on  the  contrary 
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had  treated  it  as  his  own,  and  hav- 
ing mortgaged  it  his  interest  was 
sold  under  a judgment  to  the  mort- 
gagees, who  subsequently  procured 
a release  from  the  brother  and  sis- 
ters named  in  Mrs.  Macdonell’s  will, 
of  their  interest,  and  obtained  a 
judgment  of  distribution  in  Lower 
Canada.  It  was  proved  by  two  ad- 
vocates from  Montreal,  that  by  the 
law  of  Lower  Canada  the  will  of 
Mrs.  Macdonell  vested  an  equal  in- 
terest in  the  land  in  Allan  and  his 
brother  and  sisters  named.  Held , 
that  the  condition  in  the  codicil  res- 
pecting the  property  in  Montreal 
must  be  governed  by  the  law  of 
Upper  Canada  as  regarded  its  effect 
upon  the  land  in  question ; but, 
Held , also,  that  whether  the  land  did 
or  did  not  vest  in  the  brothers  and 
sisters  by  the  terms  of  the  codicil 
was  immaterial,  for  Allen’s  conduct 
was  nevertheless  a violation  of  the 
condition  within  the  meaning  of  the 
testator,  and  he  therefore  did  not 
take  lot  37,  but  the  original  devise 
to  the  plaintiff  took  effect.  Burns , 
J.  dissenting,  and  holding  : — i.  That 
if  the  will  of  Mrs.  Macdonell  could 
be  held  to  vest  an  equal  estate  in 
the  children  in  the  property  in  Low- 
er Canada,  the  failure  of  Allan  to 
make  a division  would  not  defeat 
the  devise  to  Allan  of  this  land,  for 
it  was  made  by  the  law,  but  that  her 
will  must  be  governed  by  the  law  of 
Upper  Canada,  which  would  not 
give  it  that  effect.  2.  That  the  con- 
dition in  the  codicil  must  be  rejected 
as  insensible  and  inconsistent  with 
the  will,  and  that  the  defendant, 
who  claimed  under  Allan,  was  en- 
titled to  succeed.  Alexander  R . 
Macdonell  v.  Donald  A.  Macdonald , 
130. 


4.  Construction — Estate  tail  or  for 
life — Conveyance  by  tenant  in  tail — 9 
Vic.,  ch.  11.] — Testator,  after  de- 
vising certain  land  to  his  wife  for 
life,  provided  that  at  her  death 
the  said  land,  together  with  the 
residue  of  his  real  estate,  should  be 
equally  divided  between  his  two 
daughters,  to  hold  the  same  during 
their  natural  lives,  and  after  the 
death  of  either  her  share  to  be 
equally  divided  between  her  chil- 
dren, share  and  share  alike,  as 
soon  as  they  should  attain  the  age 
of  21  or  should  marry,  and  in  case 
either  should  die  without  leaving 
legal  issue,  then  her  share  to  be 
equally  divided  among  the  testa- 
tor’s brothers,  &c.  He  died  in 
1832,  leaving  these  two  daughters, 
his  only  children.  Held , that  the 
widow  took  no  interest  in  the  resi- 
due : that  the  daughters  took  an 
estate  tail  therein  ; and  that  under 
9 Vic.,  ch.  11,  either  of  them  could 
convey  a fee  simple  in  her  share. 
Sisson  v.  William  Ellis , and  Mary 
Eliza  Anne  Ellis,  his  wife,  559. 

See  Estoppel,  i. — Married  Wo- 
man.— Practice. 


WITNESS. 

Deputy  sheriff  is  a competentwitness 
to  assignment  of  bond  to  the  limits .] 
See  Limits,  2. — Evidence. 

WORDS  (Construction  of.) 

“ Submission  ” and  “ Reference .”] 
— See  Arbitration  and  Award, 
2. 

“ As  soon  as  possible .”] — See  In- 
surance, 4. 
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